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Pruitt  V.  Farber. 

[No.  18,047.    FUed  February  4,  1897.] 

Appeal. — Longhand  Manuscript  of  Evidence. — BUI  of  Exceptions. — 
The  record  must  affirmatively  show  that  the  longhand  manuscript 
of  the  evidence  was  filed  with  the  clerk  before  it  was  incorporated 
in  the  bill  of  exceptions. 

From  the  Clinton  Circuit  Court.  Affinned, 

Palmer  &  Palmer y  and  A.  H.  Boulden,  for  appellant. 

Joseph  Clayhaugh  and  John  C.  Farber ^  for  appellee. 

Jordan,  C.  J. — ^Appellee  instituted  proceedings  in 
•  ejectment  to  recover  the  possession  of  certain  de- 
scribed lands,  situated  in  Clinton  county,  Indiana,  of 
which  he  alleged  that  he  was  the  owner  in  fee,  etc.  A 
trial  resulted  in  the  court  awarding  a  judgment  in 
favop  of  appellee.  Appellant  filed  a  motion  for  a  new 
trial,  assigning  as  the  only  reasons  therefor  that  the 
decision  of  the  court  is  not  sustained  by  sufficient  evi- 
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dence,  and  that  it  is  contrary  to  both  the  evidence  and 
law.  This  motion  the  court  overruled,  to  which  appel- 
lant excepted,  and  sixty  days  were  granted  to  file  a  bill 
of  exceptions.  The  only  error  assigned  is  that  the 
court  erred  in  overruling  the  motion  for  a  new  trial, 
and  the  questions  which  counsel  for  appellant  seek  to 
present  depend  entirely  upon  the  evidence. 

At  the  very  threshold  we  are  confronted  with  ap- 
pellee's contention  that  the  evidence  is  not  in  the 
record  for  the  reasons  stated:  1st.  That  the  long- 
hand manuscript  of  the  shorthand  report  of  the  evi- 
dence introduced  upon  the  trial  of  the  cause  is  not 
shown  to  have  been  filed  with  the  clerk  prior  to  its  be- 
ing incorporated  into  the  bill  of  exceptions.  2d.  That 
it  does  not  appear  that  the  bill  of  exceptions  contain- 
ing the  evidence  was  filed  after  it  was  signed  by  the 
trial  judge.  The  insistence  of  the  appellant  upon  the 
reason  first  above  mentioned  must  be  sustained.  The 
clerk,  by  an  amended  and  corrected  certificate,  made 
in  pursuance  of  an  order  of  this  court,  certifies  that 
the  loiighand  manuscript  of  the  evidence  in  this  cause 
was  not  filed  in  his  office  prior  to  its  being  incorporated 
into  the  bill  of  exceptions.  From  this  official  state- 
ment of  the  clerk  it  is  affirmatively  shown  that  appel* 
lant  has  not  complied  with  the  requirement  of  thfe 
statute,  which  permits  the  original  longhand  manu- 
script report  of  the  evidence  to  be  certified  to  this 
court.  •  Acts  1873,  p.  194.  Consequently,  the  clerk  was 
not  authorized  to  certify  this  original  longhand  report 
to  this  court  upon  appeal. 

That  the  filing  of  a  longhand  manuscript  in  a  cause, 
on  appeal  to  this  court,  must  affirmatively  appear  to 
have  occurred  before  such  manuscript  of  the  evidence 
was  incorporated  into  a  bill  of  exceptions,  is  now  a 
well  recognized  rule  established  by  repeated  decisions 
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of  this  court.  Chicago^  etc.y  R.  W.  Co.  v.  Eggera,  posty 
299. 

Under  this  rule  it  follows  that  the  evidence  in  the 
case  at  bar  is  not  legally  in  the  record,  and  we  are 
therefore  precluded  from  considering  the  questions  de- 
pending thereon. 

Ji^lgment  affirmed. 
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[No.  18,125.     Filed  February  4,  1897.] 
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Trial. — Misconduct  of  Counsel. — Opening  Statement — Discretion  of  'i47     S 
Court. — Whether  counsel  for  the  plaintifiF  in  a  cause  may,  in  his  ^^ 
opening  statement  to  the  jury,  anticipate  a  defense  and  state  what 
will  be  shown  in  rebuttal,  or  that  if  certain  persons  testify,  evidence 
wiU  be  given  to  impeach  them,  rests  largely  in  the  discretion  of  the 
trial  court,    pp.  5,  6. 

EvmENCB. — Criminal  Law. — Robbery. — Fact  that  Defendant  Owned 
Property  not  Admissible  to  Show  Want  of  Motive. — In  a  trial  for 
robbery  the  fact  that  the  defendant  is  the  owner  of  real  estate,  of  the 
value  of  1800.00,  is  not  admissible  as  evidence  tending  to  show  lack 
of  motiva    p.  7. 

Criminal  Law. — Motive. — Proof  of  motive  is  not  indispensable  to  a 
conviction  of  a  crime,    p.  7. 

Evidence. — Conversation  Between  Htuband  and  Wife  in  Presence  of 
Third  Persons  Admissible. — Conversations  between  husband  and 
wife,  in  the  presence  of  third  persons,  are  not  confidential  commu- 
nications within  the  meaning  of  the  statute,    p.  8. 

Instructions. — Criminal  Law. — Failure  to  Instruct  as  to  Low^ 
Grades  of  Offense,  Remedy. — A  conviction  will  not  be  reversed  be- 
cause the  trial  court  omitted  to  instruct  the  jury  as  to  the  lower 
grades  of  the  offense  charged,  imless  such  instructions  were  ofiFered 
and  refused,  and  exceptions  taken,    pp.  9,  10. 

Same. — Reasonable  Doubt — An  instruction,  which,  after  defining 
reasonable  doubt,  tells  the  jury  that  if  the  proof  is  of  such  a  nature 
as  to  exclude  such  doubt  they  should  find  the  defendant  guilty,  does 
not  invade  the  province  of  the  jury.    pp.  10,  11. 

Same. — Circumstantial  Evidence,  Weight  of — It  is  not  erroneous  to  in- 
struct the  jury  that  circumstantial  evidence  is  legal  and  competent 
in  criminal  oases,  and  if  it  is  of  such  a  character  as  to  exclude 


4  SUPREME  COURT  OF  INDIANA, 

Bejnolds  v.  The  State. 

every  reasonable  hypothesis  other  than  appellant's  guilt,  it  is  enti- 
tled to  the  same  weight  as  direct  evidence,    pp.  11,  1£. 

Appeal  and  Error. — Failure  to  Discuss  Error  Assigned, — Waiver. — 
In  order  to  secure  the  consideration  of  an  assigned  error  the  same 
must  be  supported  by  argument.  It  is  not  enough  to  assert  in  gen- 
eral terms  that  the  ruling  is  wrong,    p.  12. 

Same. — Instruction. — When  not  all  in  Record, — Presumption,  —Where 
all  the  instructions  are  not  in  the  record  the  presumption  is  that 
the  instructions  given  to  the  jury,  but  omitted  from  the  tecord, 
contained  the  substance  of  all  proper  instructions  refused,    p,  12. 

Same. — Affidamts  in  Support  of  Motion  for  New  Trial,  How  Made 
Part  of  Record. — Affidavits  filed  in  support  of  a  motion  for  a  new 
trial  can  only  be  brought  into  the  record  by  bill  of  exceptions,  p.  12. 

Evidence. — Contradiction  of  Witness  as  to  Collateral  Matter, — Evi- 
dence is  not  admissible  to  contradict  the  statement  of  a  witness  aa 
to  a  collateral  matter,    p,  IS, 

From  the  Howard  Circuit  Court  Affirmed.    ' 
Reynolds  &  Sills^  and  J.  C.  Herrortj  for  appellant. 

W.  A.  Ketcham,  Attorney-General,  B.  F,  Harness^ 

J,  C.  Blacklidge  and  C.  C.  Shirley ,  for  State. 

• 

Monks,  J. — The  indictment  against  appellant  was 
in  three  counts.  The  first  charged  appellant  and  one 
Hawley  with  the  crime  of  robbery,  under  section  1987, 
Burns'  K.  S.  1894  (1914,  R.  S.  1881).  The  second  and 
third  counts  charged  the  offense  of  assault  and  bat- 
tery with  intent  to  commit  the  crime  of  robbery,  under 
section  1982,  Burns'  R.  S.  1894  (1909,  R.  S.  1881). 
There  was  a  separate  trial  of  appellant  by  jury,  and 
a  verdict  of  guilty  returned  as  charged  in  the  first 
count  of  the  indictment,  and  over  a  motion  for  a  new 
trial,  judgment  was  rendered  upon  the  verdict. 

The  only  error  assigned  and  not  waived  calls  ki 
question  the  action  of  the  court  in  overruling  the  mo- 
tion for  a  new  trial. 

The  first  cause  assigned  for  a  new-  trial  is  miscon- 
duct of  counsel  for  the  State  in  his  opening  statement 
to  the  jury. 
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It  appears  from  the  record  that  Frederick  Hawley, 
who  was  jointly  indicted  with  appellant,  testified  as  a 
witness  on  behalf  of  appellant. 

Counsel  for  the  State,  in  his  opening  statement,  an- 
ticipating the  defense  of  alibi,  said  in  substance,  that 
if  Hawley  testified  as  a  witness  the  State  would  show, 
as  affecting  his  credibility  as  a  witness,  that  after  he 
was  arrested  he  said  that  he  was  at  home  with  his 
father  and  mother  on  the  night  when  the  crime 
charged  was  committed ;  that  he  lied  about  his  where- 
abouts immediately  after  his  arrest, and  that,  after  the 
falsity  of  his  statement  was  made  apparent,  he  called 
to  his  aid,  by  means  of  a  written  communication,  one 
of  the  most  disreputable  prostitutes  of  the  town  to  in- 
duce her  to  swear  that  he  had  slept  with  her  all  that 
night,  and  therefore  could  not  have  been  present. 
Counsel  objected  to  this  statement  for  the  reason  that 
what  Hawlev  said  was  after  the  offense  was  com- 
mitted,  and  not  in  the  presence  of  appellant;  that  the 
State  has  no  right  to  anticipate  what  Hawley  will 
testify  to  as  a  witness,  and  can  only  state  to  the  jury 
what  the  prosecution  expects  to  prove  in  the  first  in- 
stance, that  is,  in  chief,  and  not  what  the  State  may 
expect  to  prove  if  this  witness  or  that  witness  testifies, 
by  way  of  rebuttal  or  impeachment. 

Counsel  for  the  State  also  said:  "I  think  the  jury 
understand  me,  that  my  statement  is  not  testimony; 
I  don't  claim  it  as  testimony.  I  certainly  have  the 
right  to  say  what  our  answer  will  be  to  Hawley,  and 
it  is  due  to  the  defense  for  us  to  tell  what  our  answer 
will  be  to  him  in  the  event  that  he  should  make  the 
claim  on  the  witness  stand,  as  we  understand  he  made 
to  the  officer  when  he  was  arrested." 

The  court  overruled  said  objection,  and  admonished 
the  jury  that  the  statements  by  the  counsel  for  the 
State  should  not  in  anv  wise  affect  the  defendant:  that 
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such  evidence,  if  it  becomes  admissible,  would  only 
go  to  the  credibility  of  Hawley,  if  he  testified  in  the 
case.  Counsel  for  appellant  thereupon  moved  the 
court  that  the  case  be  withdrawn  from  the  further 
consideration  of  the  jury  and  that  the  jury  be  dis- 
charged, which  motion  the  court  overruled. 

While  the  State  is  not  required  in  an  opening  state- 
ment to  anticipate  the  defense  of  alibi,  or  any  other 
defense,  yet  the  appellant  had  no  grounds  to  complain 
because  the  opening  statement  to  the  jury  advised 
him,  in  advance,  of  evidence  the  State  expected  to  give 
in  rebuttal  or  bv  a  cross-examination  of  his  witness. 

Hawley  testified  as  a  witness,  and  his  testimony 
and  other  evidence  in  the  case  strongly  tended  to  sup- 
port the  statement  to  which  objection  was  made. 
Even  if  such  statements  had  not  been  sustained  by 
the  evidence,  appellant  would  not  be  entitled  to  have 
the  verdict  set  aside  for  that  reason.  The  jury  had 
been  informed  that  the  statement  was  not  evidence, 
and  we  must  ascribe  to  jurors  ordinary  intelligence. 

Under  the  facts  shown  by  the  record  the  statement 
was  not  such  as  would  justify  a  reversal  under  the 
rule  established  in  this  State,  even  though  no  evidence 
were  subsequently  given  to  sustain  the  same.  Liv- 
ingston V.  SfatCj  141  Ind.  131,  and  cases  cited;  Combs  v. 
Stute,  75  Ind.  215. 

Besides,  the  scope  of  an  opening  statement,  and 
whether  the  plaintiff  in  a  case  may  anticipate  a  de- 
fense and  state  what  will  be  shown  in  rebuttal,  or  that 
if  certain  persons  testify, evidence  will  be  given  to  im- 
peach them,  rest  largely  in  the  discretion  of  the  trial 
court,  and  the  cause  will  not  be  reversed,  unless  there 
has  been  a  clear  abuse  of  such  discretion.  Combs  v. 
StatCy  supra^  on  p.  220,  and  cases  cited. 

The  trial  court  did  not  err  in  overruling  appellant's 
objection,  or  his  motion  to  discharge  the  jury. 
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One  cause  assigned  for  a  new  trial  is  that  the  court 
erred  in  refusing  to  permit  appellant  to  prove  by  him- 
self and  other  witnesses  that  he  owned  twenty  acres 
of  land  in  White  county,  of  the  value  of  J800.00,  when 
the  offense  was  committed.  This  evidence  was  offered 
on  the  theory  that  it  would  show  the  absence  of 
motive,  and  the  case  of  Cavender  v.  StatCj  126  Ind.  47, 
is  cited  by  appellant  to  sustain  this  contention.  In 
that  case  it  appeared  that  the  evidence  was  wholly  cir- 
cumstantial, that  the  defendant  had  an  unblemished 
reputation,  and  the  court  held  that  the  evidence  was 
not  suflBcient  to  sustain  a  conviction.  The  question 
of  the  admissibility  of  evidence  was  not  presented  or 
considered  m  that  case.  '  It  is  well  settled  that  proof 
of  a  motive  is  not  indispensable  to  a  conviction  of 
crime.  1  Bishop  Crim.  Proced.,  section  1107;  Stitz  v. 
State,  104  Ind.  359,  and  authorities  cited. 

If  evidence  that  appellant  was  worth  $800.00  in  real 
estate  was  admissible  for  the  purpose  of  showing  that 
he  had  no  motive,  then  it  would  seem  that  it  would 
be  competent  for  the  State  to  prove,  as  showing 
motive,  that  he  had  no  property,  or  only  a  small 
amount  of  property.  It  would  resolve  itself  into  the 
proposition  that  men  who  are  poor  are  constantly 
under  the  temptation  to  rob  their  more  fortunate 
neighbors,  and  that  they  need  only  the  opportunity  to 
yield  to  the  temptation.  In  other  words,  proof  of 
poverty  tends  to  show  a  motive  for  the  crime  of  lar- 
ceny or  robbery,  while  proof  of  riches  tends  to  show  a 
want  of  motive.  Among  the  motives  recognized  as 
impelling  men  to  commit  crime  is  the  desire  of  gain. 
Stitz  V.  State,  supm;  Wills  on  Cir.  Ev.,  39;  Burrell  on 
Cir.  Ev.  281.  This  motive,  however,  has  influenced 
the  conduct  of  rich  persons  as  well  as  poor  persons. 
Men  do  not  rob  or  steal  except  as  they  have  a  desire 
to  do  so;  but  such  desire  does  not  come  so  much  from 
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the  poverty  of  the  individual  as  from  the  absence  of  a 
moral  sense,  and  desire  to  possess  at  all  hazards  some- 
thing that  does  not  belong  to  him.  The  evidence  was 
properly  excluded  from  the  jury. 

The  next  cause  specified  for  a  new  trial  is  that  the 
court  erred  in  permitting  Mrs.  Ellis^  wife  of  the  prose- 
cuting witness,  to  testify  as  to  statements  made  by 
her  husband.  It  appears  from  the  record  that  Ellis, 
the  prosecuting  witness,  testified  that  he  recognized 
appellant  as  one  of  the  persons  who  committed  the 
robbery.  To  impeach  this  witness,  evidence  was  given 
on  behalf  of  appellant  that  Ellis  had,  after  the  occur- 
rence, stated  that  he  did  not  recognize  appellant  as 
one  of  his  assailants.  Thereupon,  to  sustain  said  wit- 
ness, the  court  permitted  the  State  to  show  by  a  num- 
ber of  witnesses,  including  his  wife,  that  he  had  made 
statements,  in  harmony  with  his  testimony,  that  he 
had  recognized  appellant  as  one  of  the  persons  who 
committed  the  robbery.  There  is  nothing  in  the 
record  showing  that  other  persons  were  not  present 
when  the  prosecuting  witness  made  the  statement  tes- 
tified to  by  his  wife;  on  the  contrary,  it  appears  that 
he  was  brought  home  by  two  persons  after  he  was 
robbed,  and  that  he  made  the  statement  testified  to 
as  soon  as  he  was  brought  home.  It  would  seem  from 
this  that  the  persons  wlio  brought  him  home  heard 
the  statement  Under  such  circumstances,  the  state- 
ment could  not  be  regarded  as  confidential.  The  rule 
is  that  conversations  between  husband  and  wife  in  the 
presence  of  third  persons  may  be  testified  to  by  the 
husband  or  wife,  if  they  are  material.  Meroer  v.  Pat- 
tersoriy  41  Ind.  440,  and  cases  cited;  Mainard  v.  Reidery 
2  Ind.  App.  115;  Lyon  v.  Prouty,  154  Mass.  488,  28  N.  E, 
908. 

Even  if  said  statement  was  made  by  the  husband  to 
his  wife  when  no  other  person  was  present,  it  was  not 
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such  a  communication  as  is  rendered  incompetent 
under  our  statutes.  Beitman  v.  Hopkins^  109  Ind.  177, 
and  cases  cited;  Beyerline  v.  State,  postj  125. 

It  is  urged  that  the  court  erred  in  giving  instruc- 
tions two,  three  and  seven  of  its  own  motion,  and  in 
refusing  to  give  an  instruction  asked  by  appellant.  In 
instruction  one,  the  court  gave  to  the  jury  an  accurate 
statement  of  each  count  in  the  indictment,  and  the 
force  and  effect  of  each.  Instruction  two  given  to  the 
jury  was  a  copy  of  section  1987,  Burns'  R.  S.  1894,  de- 
fining the  crime  of  robbery  and  fixing  the  punishment 
therefor.  Counsel  for  appellant  insist  that  "this  in- 
struction was  incomplete  because  the  court  did  not 
copy  and  read  in  connection  therewith  section  1982, 
Bums'  R.  8.  1894,  which  defines  the  offense  of  assault 
and  battery  with  intent  to  commit  a  felony  and  fixing 
the  punishment  therefor,  being  the  section  upon  which 
the  second  and  third  counts  were  based;  that  the 
court  should  have  instructed  the  jury  that  under  the 
second  and  third  counts  they  might,  if  the  evidence 
required  it,  find  the  appellant  guilty  of  assault  or  as- 
sault and  battery  with  the  intent  charged,  or  that  they 
might  find  him  guilty  of  an  assault  and  battery  only, 
and  that  if  there  was  any  reasonable  doubt  in  which 
of  two  or  more  degrees  of  the  offense  charged  in  said 
second  and  third  counts  he  was  guilty,  they  should 
find  him  guilty  of  the  lowest  degree  only,  as  provided 
in  section  1824,  Burns'  R.S.  1894  (1755,  R.S.  1881);  that 
by  the  failure  of  the  court  to  call  the  attention  of  the 
jury  to  said  sections,  the  cause  was  submitted  to  them 
without  full  instructions  as  to  the  law,  and  that  such 
omission  was  prejudicial  to  the  rights  of  appellant'* 
Instruction  two,  however,  was  correct  as  far  as  it 
went  and  was  applicable  to  the  evidence,  and  it  is  a 
well  settled  rule  that  the  judgment  will  not  be  re- 
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versed  in  such  a  case  because  all  the  matters  of  law 
involved  in  the  case  were  not  covered  by  the  instruc- 
tions given.  The  remedy  in  such  a  case  is  to  ask  an 
instruction  covering  the  omitted  legal  proposition^ 
and  in  case  of  refusal,  to  reserve  an  exception.  This 
rule  has  been  applied  when  the  court  omitted  to  in- 
struct as  to  the  lower  grade  of  the  offense,  or  as  to  the 
penalty,  as  well  as  to  omissions  to  charge  as  to  other 
legal  propositions  equally  as  important.  Oarber  v. 
StatCj  94:  Ind.  219;  Rauck  v.  StatCy  110  Ind.  884;  Keyes 
V.  State,  122  Ind,  627;  Orubb  v.  State,  117  Ind.  277; 
Morgan  v.  State,  117  Ind.  569;  Conrad  v.  Kinzie,  105 
Ind.  281;  Harper  v.  State,  ex  rel,  101  Ind.  109;  Bar- 
nett  V.  State,  100  Ind.  171;  Powers  v.  State,  87  Ind. 
144,  153;  Hodge  v.  State,  85  Ind.  561;  Rollins  y.  State, 
62  Ind.  46,  54;  Adams  v.  State,  65  Ind.  565;  McClary 
V.  State,  75  Ind.  260. 

Besides,  it  will  be  observed  that  appellant  was  ac- 
quitted of  the  offense  charged  in  the  said  second  and 
third  counts.  Moreover,  it  is  not  shown  that  the  in- 
structions contained  in  the  bill  of  exceptions  were  all 
the  instructions  given  to  the  jury.  In  such  a  case,  the 
presumption  is  in  favor  of  the  action  of  the  trial  court, 
and  that  all  proper  instructions  were  given,  but 
omitted  from  the  record  on  appeal.  Reinhold  v.  Statey 
130  Ind.* 467,  472,  and  cases  cited;  Pence  v.  Waugh,  135 
Ind.  143,  158. 

In  the  third  instruction  the  court  said  to  the  jury 
that  "it  is  necessary  for  the  State  to  prove  appellant 
guilty  as  charged,  beyond  a  reasonable  doubt;  yet,  if 
the  proof  is  of  that  nature  that  it  would  control  or  de- 
cide the  conduct  of  reasonably  prudent  and  conscien- 
tious men  in  the  highest  and  most  important  affairs  of 
life  under  circumstances  where  they  were  not  com- 
pelled to  act  at  all,  then,  as  a  matter  of  law,  the  facts 
established  bv  such  evidence  are  deemed  to  be  estab- 
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lished  beyond  a  reasonable  doubt,*  and  the  jury,  with 
that  kind  and  degree  of  proof  before  them  should 
convict." 

Counsel  for  appellant  insist  that  this  instruction  is 
erroneous  for  the  reason  that  the  jury  in  a  criminal 
case  are  the  judges  of  the  weight  of  the  evidence  and 
the  credibility  of  the  witnesses,  and  are  also  the  judges 
of  the  law,  and  it  is  not  for  the  court  to  say  upon 
what  evidence  thev  shall  convict.  This  instruction 
does  not  invade  the  province  of  the  jury  in  any  man- 
ner. The  weight  of  the  evidence  and  the  credibility 
of  the  witnesses  are  left  to  the  jury.  It  only  instructs 
the  jury  that  if  they  are  convinced  by  the  evidence  be- 
yond a  reasonable  doubt  that  appellant  is  guilty,  they 
should  find  him  guilty.  The  jury,  under  the  instruc- 
tions, are  to  determine  whether  the  evidence  estab- 
lishes his  guilt  beyond  a  reasonable  doubt  When  the 
jury  come  to  the  conclusion  that  a  defendant's  guilt 
is  established  by  the  evidence  beyond  a  reasonable 
doubt,  they  have  no  choice,  but  must  find  him  guilty; 
they  have  no  right  under  the  law  in  such  a  case  to  find 
him  not  guilty,  and  it  is  not  error  to  so  instruct  them. 
Appellant  has  no  ground  to  complain  of  said  instruc- 
tion. 

The  seventh  instruction  stated  to  the  jury  that  cir- 
cumstantial evidence  was  legal  and  competent  in 
criminal  cases,  and  if  it  was  of  such  a  character  as  to 
exclude  every  reasonable  hypothesis  other  than  appel- 
lant's guilt,  it  was  entitled  to  the  same  weight  as 
direct  evidence. 

Counsel  for  appellant  say  that  they  do  not  recall 
any  circumstantial  evidence  in  the  case,  and  that  the 
court  had  no  right  to  say  circumstantial  evidence 
shall  have  the  same  or  greater  weight  than  direct  evi- 
dence. If  there  was  no  circumstantial  evidence  in  the 
case  the  instruction  was  harmless.     The  instruction 
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does  not  state  that  circumstantial  evidence  is  entitled 
to  the  same  weight  as  direct  evidence,  but  the  clear 
meaning  is  that  when  a  defendant's  guilt  is  estab- 
lished by  circumstantial,  it  is  the  same  as  if  it  were 
established  by  direct  evidence.  The  instruction  does 
not  say  that  circumstantial  evidence  of  the  character 
and  extent  named  authorizes  conviction,  and  it  would 
not  be  erroneous  for  that  reason  if  it  did.  This  court 
has  said  that  to  sustain  a  conviction  the  facts  proved 
must  be  such  as  to  exclude  every  reasonable  hypoth- 
esis inconsistent  with  the  defendant's  guilt.  Cavender 
V,  Statey  supra;  Schusler  v.  State,  29  Ind.  394;  Sum- 
ner V.  StatCy  5  Blackf.  579.  See  also  note  to  Rippey  v. 
Miller y  62  Am.  Dec.  p.  182. 

Counsel  for  appellant  complain  of  the  action  of  the 
court  in  refusing  to  give  an  instruction,  which  instruc- 
tion and  refusal  of  the  court  are  in  the  record.  The 
question  is  waived  by  the  failure  to  discuss  the  same. 
It  is  not  enough  to  assert  in  general  terms  that  a  rul- 
ing is  wrong,  but  in  order  to  secure  a  consideration  of 
that  point,  the  same  must  be  supported  by  argument. 
Elliott's  App.  Proced.,  section  445. 

Moreover,  as  all  the  instructions  given  to  the  jury 
are  not  shown  to  be  in  the  record,  the  presumption  is 
that  the  instructions  given  to  the  jury,  but  omitted 
from  the  record,  contained  the  substance  of  all  proper 
instructions  refused,  and  that, therefore, appellant  was 
not  harmed  by  the  refusal  to  give  said  instructions, 
even  if  the  same  were  correct  Reinhold  v.  StatCy  supra; 
Delhaney  v.  State,  115  Ind.  499;  Lehmmi  v.  Hawks,  121 
Ind.  541 ;  Ford  v.  Fordy  110  Ind.  89. 

Besides,  there  is  nothing  to  show  that  the  refusal  of 
the  court  to  give  said  instructions  was  assigned  as  a 
cause  for  a  new  trial.  The  instruction  is  not  num- 
bered and  is  not  identified  in  anv  manner  in  the  mo- 
tion  for  a  new  trial. 
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Another  ground  assigned  for  a  new  trial  was  newly 
discovered  evidence.  The  affidavits  filed  in  support  of 
this  cause  for  a  new  trial  can  only  be  brought  into  the 
record  by  a  bill  of  exceptions.  Elliott's  App.  Proced., 
section  817;  Gillett's  Crim.  Law  (2d  ed.),  section  990. 
This  has  not  been  done,  and  there  is  nothing  in  the 
record  to  support  said  cause  for  a  new  trial. 

During  the  progress  of  the  trial  one  Welty,  a  wit- 
ness for  the  State,  was  asked  on  cross-examination,  as 
affecting  his  credibility,  if  he  had  not  made  a  state- 
ment to  one  Dean  indicating  a  prejudice  against  ap- 
pellanty  which  he  denied.  Dean  was  called  as  a  wit- 
ness on  behalf  of  appellant  and  testified  that  Welty 
made  the  statement  referred  to.  Welty  testified  in 
rebuttal  and  gave  his  version  of  the  conversation  be- 
tween himself  and  Dean.  After  the  close  of  the  evi- 
dence in  rebuttal,  appellant  offered  evidence  to  con- 
tradict a  statement  made  in  said  conversation,,  which 
the  court  excluded.  The  refusal  of  the  court  to  per- 
mit appellant  to  give  this  evidence  is  assigned  as  a 
cause  for  a  new  trial.  The  evidence  offered  was  con- 
cerning a  collateral  matter,  and  neither  proved  nor 
tended,  to  prove  any  issue  in  the  cause,  and  was 
properly  excluded  by  the  court. 

There  was  evidence  to  sustain  every  allegation  in 
the  count  charging  the  offense  of  robbery,  and  under 
the  rule  established  in  this  State  we  cannot  reverse 
the  case  upon  the  evidence.  TAvingaton  v.  Statey  supra ; 
Deal  V.  State,  140  Ind.  354. 

Finding  no  error  in  the  record,  the  judgment  is  af- 
firmed. 
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Warpord  V.  Sullivan  et  al. 

[No.  18,104.     Filed  February  5,  1897.] 

Liens. — Holder  not  Made  Party  to  a  Foreclosure  Suit. — Parties  who 
acquire  liens  pending  suit  to  foreclose  are  as  much  bound  by  the 
decree  as  if  made  parties  thereto,    p.  18, 

Same. — Redemption  by  Holder  of  Lien  Secured  by  Lien  on  Other  Real 
Estate  of  Jtidgment  Debtor, — The  right  of  a  judgment  creditor  to 
redeem  lands  from  a  judicial  sale  is  not  affected  by  reason  of  such 
judgment  being  a  lien  also  on  other  lands  of  the  judgment  debtor. 
pp.  18, 19. 

Judicial  Sales. —  Redemption  by  Junior  Lien  Holders,  —  Where  a 
judgment  creditor  redeems  real  estate  from  a  sheriff's  sale,  under 
a  foreclosure  sale  of  a  mortgage,  senior  to  his  lien,  a  holder  of  a 
junior  unf oreclosed  mortgage  cannot,  after  the  year  of  redemption 
has  expired,  treat  the  foreclosure  sale  on  such  first  mortgage  as  hav- 
ing been  vacated,  and,  by  foreclosing  his  mortgage,  cut  the  redemp- 
tioner  entirely  out,  unless  the  land  is  worth  enough  to  pay  all  the 
liens,  although  the  redemptioner's  lien  is  junior  to  such  second  mort- 
gage,  p,  19. 

Same. — Successive  Redemptions. — Statute  Construed, — Under  section 
784,  Bums'  R  S.  1894  (772»  R  S.  1881),  providing  the  manner  in 
which  redemptions  and  successive  redemptions  are  effected  by 
judgment  lien  holders,  a  junior  judgment  lien  holder  acquires  no  ad- 
vantage over  a  senior  judgment  lien  holder  in  being  first  to  redeem 
from  a  judicial  sale  as  the  subsequent  redemptioner,  whose  judg- 
ment is  senior  to  that  of  the  preceding  redemptioner,  does  not  have 
to  pay  such  junior  judgment  in  order  to  redeem,  but  is  required 
only  to  pay  the  preceding  redemptioner  the  amount  he  paid  to  re- 
deem, and  interest,    p.  21, 

Same. — Redemption. — Failure  of  Senior  Lien  Holder  to  Redeem  from 
Junior  Redemptioner, — ^Where  real  estate  is  redeemed  from  a  judi- 
cial sale  by  the  holder  of  a  junior  lien,  a  party  who  holds  a  lien  sen- 
ior to  such  redemptioner  loses  his  lien  on  the  land  if  he  fails  to  re- 
deem from  such  junior  redemptioner  within  the  year  of  redemp- 
tion from  original  sale,    pp,  21,  22. 

Same. — Distribution  of  Surplus  Arising  from  Sale  of  Real  Estate  by 
Redemptioner  on  a  Venditioni  Exponas, — Statute  Construed, — Sec- 
tion 785,  Bums*  R  S.  1894  (773,  R  S.  1881),  providing  the  manner 
of  distribution  of  surplus  arising  from  sale  of  real  estate  by  a  re- 
demptioner from  a  judicial  sale  on  a  venditioni  exponas  after  sat- 
isfaction of  the  execution,  is  not  confined  to  cases  where  the  redemp- 
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tioner's  judgment  was  stayed,  or  payable  in  installments,  but  applies 
to  all  sales  made  by  a  redemptioner  on  a  venditioni  exponas,  pp. 
22-24. 

Same. — Redemption  by  Mortgagee. — Statute  Construed. — Section  786, 
Bums*  R.  S.  18d4  (774,  R.  S.  1881),  providing  the  manner  of  redemp- 
tion from  judicial  sales  by  lienholders  other  than  by  judgment  in- 
cludes mortgagees,  and  a  mortgagee  is  entitled  to  share  with  the 
judgment  creditors  in  the  distribution  of  any  surplus  arising  from 
a  redemptioner's  sale  according  to  the  original  priorities  and  equi- 
ties,   pp.  24-26. 

Statutory  Construction.— JttdtciaZ  Sales.— Redemption.^The  act 
of  1881  covers  the  entire  subject-matter  of  redemption  from  judi- 
cial sales,  and  governs  all  sales  made  subsequent  to  its  enactment, 
and  repeals  the  former  statute,    p.  27. 

From  the  Posey  Circuit  Court.  Affirmed. 
CHlchrist  &  DeBruleTy  for  appellant. 
Oarvin  &  Cunningham^  for  appellees. 

McCabe,  J. — The  appellant  sued  the  appellees  to 
foreclose  a  mortgage  executed  to  the  appellee,  Huston, 
to  indemnify  him  as  surety  on  two  promissory  notes 
of  $5,000.00  each,  executed  to  appellant  by  appellee, 
Sullivan  and  wife,  and  Mackey  as  principals,  and  said 
Huston  as  surety,  containing  also  a  covenant  to  pay 
said  notes  to  appellant,  Warford. 

The  only  controversy  in  this  case  on  this  appeal  is 
between  the  appellant  and  one  of  the  appellees,  the 
First  National  Bank  of  Evansville,  Indiana,  over  that 
part  of  the  decree  rendered  upon  the  cross-complaint 
filed  by  said  bank. 

That  cross-complaint  sought  and  obtained  a  decree 
declaring  said  bank  the  holder  of  a  superior  lien  to 
that  of  the  appellant  by  reason  of  said  bank  having 
become  a  redemptioner  of  400  acres  of  the  land  em- 
braced in  the  appellant's  mortgage. 

The  errors  assigned  call  in  question  the  action  of 
the  trial  court  in  overruling  appellant's  motion  for  a 
new  trial  of  the  issues  between  said  bank  and  appel- 
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lant,  in  decreeing  that  the  lien  of  the  judgment  of  said 
bank  was  prior  and  superior  to  the  lien  of  the  appel- 
lant's mortgage  on  the  real  estate  described  in  the  de- 
cree, and  in  decreeing  a  sale  of  said  real  estate  on  a 
venditioni  exponas  by  said  appellee,  and  directing  that 
from  such  sale  said  appellee  should  be  first  paid  be- 
fore appellant  should  receive  anything  on  said  mort- 
gage, and  questioning  the  sufficiency  of  the  facts 
stated  in  the  cross-complaint  of  said  appellee  bank. 

The  first  and  last  assignment  present  the  same 
question.  There  is  no  question  made  that  the  facta 
stated  in  the  cross-complaint  were  not  proven.  If 
the  cross-complaint  stated  facts  sufficient,  such  facts 
having  been  proven,  the  motion  for  a  new  trial  was 
properly  overruled  and  the  proper  decree  was  ren- 
dered. 

The  controversy  then  is  simply  a  question  of  law. 
That  question  dej)ends  upon  the  proper  construction 
of  the  statute  of  redemptions  of  1881.  The  facts  dis- 
closed by  the  cross-complaint  and  evidence  are,  that 
on  January  6,  1887,  the  owners  of  the  land  in  contro- 
versy, situate  in  Posey  county,  to-wit :  Edward  T.  Sul- 
livan, Margaret  R.  Sullivan,  his  wife,  and  David  J. 
Mackey,  and  Carrie  S.  Mackey,  his  wife,  executed  a 
mortgage  to  the  Equitable  Trust  Company  on  a  part 
of  the  land  described  in  the  complaint ;  that  said  mort- 
gage was  given  for  the  unpaid  balance  of  the  purchase 
money  of  said  land,  which  had  on  said  day  been  con- 
veyed by  said  company  to  said  Margaret  R.  Sullivan 
and  David  J.  Mackey;  that  afterwards,  the  mortgage 
debt  falling  due  on  November  2,  1893,  said  company 
brought  suit  in  the  Posey  Circuit  Court  against  the 
mortgagors  for  the  foreclosure  thereof,  and  on  Novem- 
ber 20,  1893,  recovered  judgment  and  decree  in  said 
court  foreclosing  said  mortgage  in  the  sum  of 
f  2,847.40;  that  said  land  was,  on  proper  process,  duly 
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sold  by  the  sheriff  of  said  county,  on  said  decree,  to 
Parke  &  Welborn  for  f3,05423,  to  whom  said  sheriff 
issued  a  certificate  of  purchase  in  due  form;  that  on 
December  8,  1894,  one  Nettleton  recovered  judgment 
in  the  same  court  against  said  Sullivans  and  David  J. 
Mackey  for  ^,369.46,  and  on  the  same  day  the  appel- 
lee, said  First  National  Bank,  recovered  a  judgment  in 
the  same  court  against  the  same  defendants  for 
f  1 0,722.50,  both  of  which  became  liens  on  said  real  es- 
tate, junior  to  the  first  mortgage  and  decree  men- 
tioned; that  afterwards  said  Nettleton  duly  assigned 
her  judgment  to  one  Reitz,  and  afterwards^he  duly  as- 
signed it  to  said  First  National  Bank ;  that  afterwards, 
on  July  19,  1895,  said  First  National  Bank  still  being 
the  owner  and  holder  of  said  two  judgments,  and 
claiming  the  right  to  redeem  from  said  foreclosure 
sale  as  a  judgment  creditor  by  virtue  of  said  two  judg- 
ments, filed  in  the  office  of  the  clerk  of  the  Posey  Cir- 
cuit Court  an  affidavit  for  the  purpose  of  enabling  it  to 
make  said  redemption;  that  thereupon  said  bank  paid 
to  the  clerk  of  said  court  $3,296.00,  being  the  pur- 
chase money  paid  by  said  Parke  &  Welborn  at  said 
sheriff's  sale,  with  interest  thereon  at  eight  per 
cent,  per  annum  from  date  of  sale;  that  the  afore- 
said certificate  of  purchase  was  duly  assigned  by 
said  Parke  &  Welborn  to  the  Peoples  Savings  Bank^ 
and  the  same  was  afterwards  duly  assigned  to 
said  Huston  by  said  savings  bank,  and  by  said  Hus- 
ton the  same  was  assigned  to  one  Gumberts;  that.r 
said  Huston  furnished  the  money  for  the  purchase  of 
the  said  certificate,  and  that  all  of  said  transfers  were 
for  his  benefit;  that  said  Gumberts,  being  the  holder 
of  said  certificate,  and  at  the  instance  and  by  the  di- 
rection of  said  Huston  accepted  said  redemption 
money;  that  no  other  redemption  of  said  real  estate 
Vol.  14T— 2 
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was  ever  made,  either  by  the  owners  or  any  one  else; 
that  the  mortgage  described  in  the  complaint  was  ex- 
ecuted after  the  suit  by  the  Equitable  Trust  Company 
was  commenced,  and  was  not  recorded  until  after  the 
judgment  and  decree  of  foreclosure  had  been  ren- 
dered. 

The  learned  counsel  for  appellant  say  that  the  pre- 
cise question  involved  in  his  appeal  is  this :  "If  A  takes 
a  mortgage  on  real  estate  on  which  there  is  a  prior 
mortgage  which  is  foreclosed  after  the  date  of  A's 
mortgage,  but  before  it  is  recorded,  in  a  suit  to  which 
A  is  not  a  party,  and  if  afterwards  the  land  is  sold  by 
the  sheriff  under  the  foreclosure,  can  a. junior  judg- 
ment creditor,  whose  judgments  are  liens,  not  only  on 
the  mortgaged  premises,  but  on  other  lands  of  the 
judgment  debtor,  by  paying  the  clerk,  without  the 
knowledge  of  A,  the  amount  bid  at  the  sheriff's  sale, 
effect  a  redemption  of  the  property  which  will  dis- 
place the  lien  of  A's  mortgage  and  give  priority  over 
that  lien  to  the  junior  judgment  by  virtue  of  which 
the  redemption  was  made?  Incidentally  there  is  in- 
volved the  question  whether  the  affidavit  filed  by  the 
appellees  for  the  purpose  of  redeeming  the  property 
was  sufficient." 

This  being  the  precise  question  counsel  present, 
they  contending  for  the  negative  thereof,  it  will  be 
useful  to  eliminate  conditions  or  contingencies  there- 
from that  are  wholly  immaterial.  For  instance,  that 
A  was  not  a  party  to  the  foreclosure 'suit  Parties 
who  acquire  liens  pending  suit  to  foreclose  are  as 
much  bound  by  the  decree  as  if  made  parties  thereto. 
Boioe  V.  Michigariy  etc.y  Ins.  Co.^  114  Ind.  480;  Randall  v. 
Ltywevy  98  Ind!.  255;  Wmslow  v.  Wallace^  Rec.y  116  IndL 
817. 

Nop  does  it  make  any  difference  under  the  redemp- 
tion law  that  the  junior  judgment  is  also  a  lien  on 
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other  lands  of  the  judgment  debtor.  Nor  is  the  pre- 
cise question  involved  in  this  appeal,  as  the  learned 
counsel  supposes,  whether  a  redemption  of  real  estate 
by  a  junior  judgment  creditor  will  displace  a  lien  of 
an  unforeclosed  mortgage  and  give  priority  over  that 
lien  to  the  junior  judgment  by  virtue  of  which  the  re- 
demption was  made.  But,  rather,  the  question  pre- 
sented is,  can  the  holder  of  a  junior  unforeclosed  mort- 
gage, by  lying  still  and  permitting  a  judgment  cred- 
itor, whose  lien  is  not  only  junior  to  the  oldest  mort- 
gage, but  junior  also  to  his  own,  redeem  from  a  sale  on 
the  oldest  mortgage,  which  is  also  the  oldest  lien,  and 
then  step  in  and  get  the  benefit  of  such  redemption, 
and  treat  the  foreclosure  sale  on  said  first  mortgage 
as  having  been  vacated  for  his  benefit  by  such  redemp- 
tion, and  then  foreclose  his  mortgage  and  cut  the  re- 
demptioner  entirely  out,  unless  the  land  is  worth 
enough  to  pay  all  the  liens?  That  is,  the  api)ellant, 
while  loudly  complaining  of  the  displacement  of  the 
lien  of  his  mortjgage,  is  proposing  to  displace  the  lien, 
force  and  effect  of  a  foreclosure  decree  and  sale  on  a 
senior  mortgage,  even  after  the  year  allowed  for  re- 
demption therefrom  has  expired.  We  need  hardly  say 
that  the  redemption  law  does  not  permit  any  such  in- 
justice. 

The  third  section  of  the  redemption  act  of  1881  pro- 
vides that  the  owner  may  redeem  real  estate  sold  at 
sheriff's  sale,  within  one  year  after  the  sale.  Section 
780,  Burns'  R.  S.  1894  (768,  K.  S.  1881). 

The  fifth  section  of  said  act,  section  782,  Burns^  R. 
S.  1894  (770,  R.  S.  1881),  provides  that,  when  the  owner 
redeems  from  a  sheriff's  sale,  the  same  shall  be  wholly 
vacated  and  the  real  estate  made  subject  to  sale  on 
execution  again  as  if  such  sale  had  not  been  made. 
And  it  further  provides  that  no  resale  of  real  estate 
already  sold  at  sheriff's  sale  shall  be  had  upon  execu- 
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tion  or  decretal  order  upon  any  judgment  or  decree 
junior  in  lien  to  that  on  which  the  sale  was  made  with- 
in one  year  from  the  date  of  such  sale,  unless  the  same 
shall  have  been  previously  redeemed  by  the  owner  or 
part  owner,  or  some  one  claiming  under  either. 

In  all  the  other  sections  of  the  redemption  act  of 
1881  there  is  no  provision  made  for  a  resale  or  another 
sale  of  the  land  by  either  a  junior  judgment  lien 
holder,  junior  mortgagee,  or  other  junior  lien  holder, 
without  a  redemption  by  the  lien  holder  at  whose  in- 
stance the  resale  is  authorized  to  be  had.  Nor  is  there 
any  provision  therein  that  any  other  redemption  than 
that  by  the  owner  or  part  owner  shall  have  the  effect 
to  wholly  vacate  the  sale  and  subject  the  real  estate 
to  sale  on  execution  again,  as  if  such  sale  had  not  been 
made. 

But  appellant's  contention  would  require  all  these 
absent  provisions  to  be  interpolated  into  the  redemp- 
tion statute  to  the  complete  overthrow  of  the  system 
of  redemption  provided  for. 

The  next  section  provides  that  In  the  absence  of  a 
redemption  by  the  owner  or  part  owner  that  the  real 
estate  so  sold  may  be  redeemed  at  any  .time  within 
one  year  from  the  date  of  sale  by  any  judgment  lien 
holder,  his  executors,  administrators,  or  assigns, 
which  at  the  time  he  or  they  offer  to  redeem  shall  be 
a  lien  on  such  real  estate  junior  to  the  judgment  on 
which  the  same  was  sold.  And  such  redemption  may 
be  made  by  any  person  entitled  thereto  without  re- 
gard to  the  order  of  priorities  of  liens.  Section  783, 
Bums^  R.  S.  1894  (771,  R.  S.  1881). 

The  next  section  provides  the  manner  in  which  re- 
demptions and  successive  redemptions  are  effected  by 
judgment  lien  holders,  among  which  are  that  each 
applicant  to  redeem  shall  file  with  the  clerk  of  the 
proper  court  an  affidavit  setting  forth  the  facts  en- 
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titling  him  to  redeem.  That  he  shall  then  pay  to  such 
clerk  for  tfre  use  of  such  purchaser  the  amount  paid 
by  him  for  the  real  estate,  and  interest  at  the  rate  of 
eight  per  cent,  per  annum  thereon  from  the  date  of  his 
purchase.  When  such  redemption  has  been  made,  any 
other  judgment  creditor  entitled  thereto  may  redeem 
by  filing  a  similar  aflRdavit.  That  he  shall  thereupon 
pay  to  such  clerk  for  the  use  of  the  last  preceding  re- 
demptioner,  if  the  lien  of  the  latter  be  junior  to  that  of 
the  party  now  redeeming,  his  redemption  money  and 
interest  at  the  rate  of  eight  per  cent  per  annum  and 
his  costs  of  redemption ;  or  if  his  lien  be  senior  to  that 
of  the  party  seeking  to  redeem  he  shall  pay  to  the 
clerk,  for  the  use  aforesaid,  the  judgment  of  the  last 
redemptioner  on  account  of  which  his  redemption  was 
made  and  interest  thereon  and  his  costs  of  suit  in  addi- 
tion to  the  amounts  aforesaid.  Section  784,  Burns'  R. 
g.  1894  (772,  R.  S.  1881). 

It  will  be  observed  that  under  this  last  provision  a 
junior  judgment  lien  holder  in  being  first  to  redeem 
acquires  no  advantage  over  a  senior  judgment  lien 
holder,  who  comes  forward  at  any  time  afterwards 
and  within  the  year  allowed  for  redemption,  and  as- 
serts his  right  to  redeem  and  complies  with  the  statute. 
Such  subsequent  redemptioner,  whose  judgment  is 
senior  to  that  of  the  preceding  redemptioner,  does  not 
have  to  pay  such  junior  judgment  in  order  to  redeem, 
but  is  required  only  to  pay  the  preceding  redemp- 
tioner the  amount  he  paid  to  redeem,  and  interest. 

But  such  senior  judgment  lien  holder,  if  he  does  not 
see  fit  to  assert  his  right  to  redeem,  and  that,  too, 
within  the  year,  must  lose  his  lien  on  the  land.  The 
lien  is  not  displaced  by  anybody,  but  is  lost  by  the 
neglect  of  the  holder  thereof  to  comply  with  the  terms 
of  the  redemption  law  to  make  it  effectual,  precisely 
as  his  lien  would  have  been  lost  if  no  redemption  had 
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ever  been  made  of  the  real  estate  from  the  original 
sale  on  a  lien  that  was  older  than  his  judgment  The 
appellant  objects  to  the  validity  of  the  alleged*  re- 
demption on  the  ground  that  the  affidavit  filed  by  the 
First  National  Bank^  claiming  to  set  forth  the  facts 
entitling  it  to  redeem,  is  insufficient  But  it  is  shown 
that  the  owner  of  the  certificate  of  purchase  accepted 
the  redemption  money.  He  being  the  only  person 
that  had  the  right  to  object  to  the  sufficiency  of  the 
affidavit,  he  has  waived  the  same  by  accepting  the  re- 
demption money.  Ringle  V.  The  First  Nat.  Bank,  107 
Ind.  425;  Taggart  v.  McKinaeyy  85  Ind.  392;  Carver  v. 
Howard,  92  Ind.  173;  Ilervey  v.  Krost,  116  Ind.  268. 

The  next  section,  among  other  things,  provides  that, 
if  during  the  year  allowed  for  redemption,  the  real 
estate  or  interest  therein  sold  by  the  sheriff  shall  be 
redeemed  by  any  judgment  creditor,  and  remain  unre- 
deemed by  the  owner  at  the  expiration  of  such  year, 
the  last  redemptioner  shall  be  immediately  entitled  to 
sue  out  an  execution  in  the  nature  of  a  venditioni  ex- 
ponas  upon  his  judgment  by  virtue  of  which  he  made 
his  redemption.  Then  the  section  specifies  the  various 
facts  that  shall  be  recited  in  such  execution,  and  that 
it  shall  command  the  sheriff  to  sell  the  real  estate 
so  redeemed  to  the  highest  bidder;  and  after  pay- 
ing the  costs  of  sale,  and  paying  to  such  redemp- 
tioner his  redemption  money,  and  interest  thereon 
at  the  rate  of  eight  per  cent  per  annum  and  his 
costs  of  redemption,  and  the  amount  of  principal,  in- 
terest and  costs  due  on  his  judgment,  pay  the  resi- 
due into  the  office  of  the  clerk  issuing  such  execution, 
such  sale  to  be  upon  like  notice  as  in  other  cases,  but 
without  offering  the  rents  and  profits,  and  without 
regard  to  appraisement  laws,  and  the  sheriff  shall, 
upon  perfecting  such  sale,  execute  to  the  purchaser  a 
conveyance  of  the  premises,  which  shall  convey  to  the 
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purchaser  all  the  title  and  interest  of  the  owner  sold 
under  the  original  execution.  If  execution  upon  the 
judgment  of  the  last  redemptioner  be  stayed  at  the 
expiration  of  the  year  aforesaid,  or  there  be  install- 
ments on  his  judgment  or  decree  not  then  due,  he  shall 
nevertheless  be  entitled  to  execution  as  aforesaid  for 
the  amount  due  on  account  of  his  redemption,  which 
shall  be  without  prejudice  to  sue  out  further  final 
process  on  his  judgment  or  decree;  and  any  surplus, 
remaining,  after  satisfying  the  costs  of  sale  and 
amount  due  him  on  account  of  redemption,  shall  be 
paid  to  the  clerk  for  distribution,  as  hereinafter  pro- 
vided. Such  sale  shall  discharge  the  lien  of  the  judg- 
ment on  which  the  original  sale  was  made,  and  the 
liens  of  all  intervening  judgments  and  decrees;  and  if 
any  surplus  remain  after  satisfying  the  execution 
upon  the  last  sale,  it  shall  be  distributed  by  the  court 
from  whence  said  execution  issued,  among  the  judg- 
ment creditors  whose  liens  are  junior  to  that  under 
which  the  original  sale  was  made,  according  to  their 
original  priorities  and  equities. 

Appellant's  learned  counsel  contend  that  the  man- 
ner of  distribution  of  a  surplus  after  satisfying  the 
execution  applies  only  to  such  cases  of  sales  made  by 
a  redemptioner  whose  judgment  has  been  stayed,  or 
where  it  is  payable  in  installments.  But  it  would  be- 
strange  that  the  legislature  should  make  the  right  of 
junior  judgment  creditors  to  share  in  a  surplus  depend 
on  the  circumstance  that  the  redemptioner^s  judg- 
ment was  stayed,  or  payable  in  installments.  There  are 
BO  many  reasons  why  that  was  not  the  legislative  in- 
tent, that  we  need  scarcely  stop  to  enumerate  them. 

There  is  just  as  much  reason  for  distributing  such 
surplus  among  the  junior  judgment  lien  holders  where 
the  redemptioner's  judgment  is  not  stayed  and  not  pay- 
able in  installments  as  where  it  is.    Besides,  the  Ian- 
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guage  ^such  sale  shall  discharge  the  lien  of  all  inter- 
vening judgments  and  decrees,"  if  confined  to  cases 
where  the  redemptioner's  judgment  was  stayed  or 
payable  in  installments,  it  would  leave  the  interven- 
ing judgments  in  all  other  cases  in  full  force  and  un- 
discharged— a  very  unreasonable  provision.  The 
learned  counsel  for  appellant  say  that:  "Even  if  we  as- 
sume that  the  foregoing  provision  applies  to  any  sale 
which  may  be  made  on  a  venditioni  exponas,  in  favor  of 
a  redemptioner,  still  it  is  perfectly  plain  that  nothing 
contained  in  the  foregoing  language  authorizes  the  in- 
ference that  mortgage  liens  are  disturbed  or  extin- 
guished by  the  sale  on  a  venditioni  exponas.^^ 

It  is  true  that  all  the  sections  of  the  redemption  law 
we  have  summarized  above,  make  no  mention  of  mort 
gage  liens  or  other  than  judgment  liens,  and  if  we 
shall  find  no  provision  in  our  redemption  law  con- 
cerning mortgage  and  other  liens,  it  certainly  would 
be  very  imperfect 

If  junior  judgment  creditors  are  to  go  on  and  make 
redemptions  of  real  estate  sold  at  sheriff's  sales  under 
the  statute,  and  having  resales  of  the  same  at  great 
expense,  and  then  an  outstanding  mortgage,  senior 
to  all  the  judgments,  but,  as  here,  junior  to  the  lien  on 
which  the  first  sale  took  place,  can  be  foreclosed  by  its 
holder  and  wrest  the  land  out  of  the  hands  of  all  the 
purchasers,  then  it  can  truly  be  said  that  our  redemp- 
tion law  is  a  snare  and  a  pitfall  in  which  to  catch  the 
feet  of  the  unwary.  But  the  legislature  did  not  leave 
the  law  thus  imperfect 

The  very  next  section,  786,  Bums'  R.  S.  1894  (774,  R. 
S.  1881),  provides  for  all  other  liens.  It  is  therein  pro- 
vided that:  "Any  person  having  a  lien,  otherwise 
than  by  judgment,  upon  the  real  estate,  or  any  parcel 
or  parcels  thereof  sold  in  one  body,  may,  at  any 
time  within  one  year  from  said  sale,  and  after  he  shall 
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have  had  his  lien  duly  recorded  where,  by  law,  the 
recording  thereof  is  provided  for,  redeem  the  same 
from  the  purchaser  at  said  sale,  or  from  any  prior  re- 
demptioner,  and  redemption  thereof  may  be  made 
from  him  upon  the  same  terms  and  conditions  as  here- 
inbefore required  in  cases  of  redemption  by  judgment 
creditors;  and  if,  at  the  expiration  of  one  year  from 
the  sale  on  execution,  no  one  shall  have  redeemed 
from  him,  and  his  lien  remains  unforeclosed,  he  shall 
retain  a  lien  on  the  real  estate  so  redeemed  by  him,  as 
of  the  date  of  the  judgment  on  which  said  sale  was 
made  and  may  enforce  the  same  in  the  suit  to  foreclose 
or  enforce  his  lien,  or  by  an  independent  action;  and 
any  sale  of  said  real  estate  in  pursuance  thereof  shall 
be  absolute,  and  the  purchaser  immediately  entitled  to 
a  conveyance,  having  the  same  effect  as  if  his  lien,  at 
the  time  he  redeemed,  had  been  in  judgment." 

This  section  then  provides  that  any  lien  holder  other 
than  by  judgment,  which,  of  course,  includes  mort- 
gagees, may  redeem  at  any  time  within  one  year  from 
the  original  sale,  and  redemption  thereof  may  be  made 
from  him  upon  the  same  terms  and  conditions  as 
thereinbefore  required  in  cases  of  redemption  by  judg- 
ment creditors. 

One  of  the  terms  and  conditions  of  redemption  by  a 
judgment  creditor  is  that  on  a  subsequent  redemption 
by  a  lien  holder  he  must  pay  to  the  last  redemptioner 
the  amount  such  redemptioner  paid  to  redeem,  costs 
and  interest,  and  if  the  lien  of  the  one  offering  to  re- 
deem is  junior  to  the  judgment  of  the  last  redemp- 
tioner, he  must  pay  that  also  with  interest  and  cost 

Another  one  of  the  terms  and  conditions  of  redemp- 
tion by  a  judgment  creditor  is  that  the  resale  dis- 
charges the  lien  of  the  judgment  on  which  the  original 
sale  is  made,  and  the  liens  of  all  intervening  judg- 
ments and  decrees,  and  if  the  mortgagee  becomes  a 
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redemptioner  he  must  submit  to  the  same  terms  as 
the  section  requires^  and  his  lien  is  discharged  also. 
And  another  one  of  those  terms  is  that  if  there  is  a 
surplus  arising  from  the  last  sale  it  must  be  distrib- 
uted among  the  judgment  creditors  whose  liens  are 
junior  to  that  under  which  the  original  sale  was  made^ 
according  to  their  priorities  and  equitiea 

The  redeeming  mortgagee,  being  placed  on  the  same 
terms  and  conditions  as  junior  judgment  creditors* 
is  entitled  to  share  with  them  in  the  distribution  of 
any  surplus  that  may  arise  from  the  last  sale,  accord- 
ing to  their  original  priorities  and  equities. 

The  trial  court  in  this  case  ordered  a  venditioni  ex- 
ponas  on  the  judgments  of  the  First  National  Bank^ 
directing  the  proceeds  of  the  sale  to  be  applied,  first 
to  the  payment  of  the  amount  paid  by  the  bank  in  re- 
demption, interest  and  costs,  and  the  two  judgments 
held  by  the  bank,  interest  and  costs,  and  the  surplus^ 
if  any,  to  be  paid  to  the  appellant. 

Had  he  availed  himself  of  his  right  to  redeem,  he 
could  have  received  all  the  proceeds  of  the  second 
sale  to  the  full  extent  of  the  satisfaction  of  the  amount 
he  had  paid  to  redeem  frbm  the  first  sale;  cost  thereof, 
and  principal  and  interest  of  his  mortgage;  if  any  sur- 
plus remained  after  that,  it  would  have  gone  to  the 
bank. 

But  he  did  not  see  fit  to  exercise  his  right  to  re- 
deem, which  was  his  only  remedy  to  secure  anything 
on  his  second  mortgage,  which  was  the  second  lien. 
He  stands  in  no  better  plight  than  if  there  had  been  no 
redemption  from  the  foreclosure  sale  on  the  trust  com- 
pany's mortgage,  that  being  the  first  and  prior  lien 
to  all  other  liens  on  said  lands;  and  he  is  in  no  better 
condition  than  if  there  had  been  made  a  deed  convey- 
ing to  the  purchaser  the  land  under  that  foreclosure 
sale.    This  is  so  because  the  last  redemptioner  is  en- 
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titled  to  sell  the  land  on  his  vci^ditioni  exponas,  free 
from  all  intervening  liens.  All  he  could  do  to  get  rid 
of  that  foreclosure  sale  was  to  redeem,  and  that,  too, 
within  one  year.  And  no  matter  if  the  bank,  the 
holder  of  the  two  judgments,  did  redeem  before  appel- 
lant could  have  redeemed,  still  appellant  could  there- 
after, and  within  the  year,  have  redeemed  without  pay- 
ing said  judgments.  As  against  appellant's  mortgage, 
the  appellee,  the  First  National  Bank,  stands  in  as 
good  a  position  as  if  it  had  received  a  deed  on  the  cer- 
tificate of  the  sheriff's  sale  on  the  foreclosure  decree 
on  the  trust  company's  mortgage. 

But  it  is  contended  that  certain  provisions  of  the 
redemption  law  of  1879,  consistent  with  the  act  of 
1881,  still  remain  in  force,  under  which  it  is  contended 
that  the  appellant's  mortgage  may  be  foreclosed,  not- 
withstanding appellant  has  not  attempted  to  redeem. 

The  act  of  1881  covers  the  entire  subject  matter  of 
redemption,  and  as  to  all  sales  made  subsequent  to  its 
enactment,  repeals  the  former  statute.  Adams  v.  Glid 
deuj  111  Ind.  528;  State,  ex  rel.j  v.  Boardy  etc.,  104 
Ind.  123 ;  State  v.  Mason,  108  Ind.  48  -  State  v.  Wells, 
112  Ind.  237. 

It  follows,  from  what  we  have  said,  that  the  cross- 
complaint  states  facts  sufficient  to  constitute  a  cause 
of  action,  and  that  the  court  did  not  err  in  overruling 
the  motion  for  a  new  trial. 
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Brown  et  al.  v.  The  State. 

[No.  18,159.    FHed  February  6. 1897.] 

BAiu^'Murder. — Presumption. — Burden  of  Proof. — In  an  application 
to  be  let  to  bail  under  section  1785,  Bums'  R.  S.  1894,  the  burden 
rests  upon  accused  of  showing  in  the  lower  court,  and  in  this  court, 
that  the  proof  of  guilt  is  not  evident,  and  the  presumption  is  not 
strong,    p.  £9. 

Same. — Weight  of  Evidence, — In  an  appeal  from  an  application  to  be 
let  to  bail  under  section  1785,  Bums'  R  S.  1894,  it  is  the  duty  of  the 
Supreme  Court  to  weigh  the  evidence  and  pass  upon  its  conflicts  as 
a  trial  court,    p,  IS9, 

Murder. — Indictment. — Presumption  of  Quilt — In  an  application  to 
be  let  to  bail  by  party  under  indictment  for  murder,  the  indictment 
returned  by  the  grand  jury  stands  with  all  presumptions  in  favor 
of  its  truth,  until  its  force  is  broken  by  a  showing  that  the  grand 
jury  acted  upon  insufficient  evidence,    p.  SO, 

Same. — Evidence. — Statements  Made  by  Accused  at  Time  of  Murder. 
— In  an  application  for  bail  by  persons  indicted  for  murder,  evi- 
dence of  statements  made  by  accused  at  the  time  of  the  killing  that 
they  were  United  States  marshals  in  search  of  a  criminal  would  not 
justify  the  presumption  that  the  person  killed  had  notice  of  such 
official  character,    p.  32. 

Same. — Degree  of  Crime  Not  Changed  by  Killing  Person  Not  In- 
tended.— Where  the  person  killed  was  supposed  to  be  another,  if 
the  act  would  have  been  murder  had  the  person  killed  been  as  be- 
lieved, the  offense  would  not  by  reason  of  such  mistake  be  reduced 
below  the  grade  of  murder,  so  as  to  entitle  defendants  to  bail  under 
section  1755,  Bums*  R.  S.  1894,  providing  that  murder  is  not  bailable 
when  the  proof  is  evident  or  the  presumption  strong,    pp.  33,  34. 

Bail, — When  Persons  Indicted  for  Murder  Are  Not  Entitled  to. — Per- 
sons indicted  for  murder  are  not  entitled  to  bail  where  the  facts 
show  that  they  approached  a  house  in  the  night  time,  claiming  to  be 
United  States  marshals  in  search  of  a  criminal,  and,  after  awaken- 
ing the  inmates  thereof,  shot  a  man  coming  out  of  the  back  door  of 
the  house  with  a  gun  in  his  hand,  where  there  was  no  imminent 
peril  of  life  shown,    p.  29-34. 

From  the  Washington  Circuit  Court.  Affirmed. 
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Jason  B.  BrowUy  John  A,  Zaring  and  M.  B.  Hottely 
for  appellant. 

William  A.  Ketchaniy  Attomey-Gteneral,  and  Thomas 
M.  HonaUy  for  State. 

Hackney,  J. — The  appellants,  John  Brown,  John 
Sexton  and  Robert  Land,  were  charged  by  indictment 
in  the  lower  court  with  murder  in  the  first  degree,  in 
the  shooting  and  killing,  on  December  29, 1896,  of  one 
John  M.  Rippey.  On  the  7th  of  January,  1897,  they 
sought,  jointly  and  severally,  by  motion,  under  section 
1785,  Burns'  R.  S.  1894,  to  be  let  to  bail.  Thereafter, 
and  upon  hearing  the  evidence  of  the  appellee's  wit- 
nesses, the  circuit  court  denied  said  motion.  From  said 
ruling  this  appeal  is  prosecuted. 

By  the  language  of  the  Constitution,  section  62, 
Bums'  R.  S.  1894,  and  of  the  statute,  section  1755, 
Burns'  R.  S.  1894,  murder  is  not  "bailable  when  the 
proof  is  evident  or  the  presumption  strong."  It  is  con- 
ceded by  counsel  for  the  appellants  that  in  the  lower 
court,  and  in  this  court  the  burden  rests  upon  their 
clients  of  showing  that  the  proof  is  not  evident,  or  the 
presumption  is  not  strong.  Ex  parte  Hefren^21  Ind. 87 ; 
Ex  parte  J  ones  j  55  Ind.  176;  Ex  parte  Kendall^  100  Ind. 
599;  Ex  parte  Richards,  102  Ind.  260;  Schmidt  v.  Sim- 
mon s.  Sheriff,  137  Ind.  93. 

It  is  asserted  in  their  behalf,  and  the  proposition  is 
conceded  by  the  Attorney-General,  that  it  is  the  duty 
of  this  court  to  weigh  the  evidence  and  pass  upon  its 
conflicts  as  a  trial  court.  Ex  parte  Heffreri,  supra :  Ex 
parte  Moore^  30  Ind.  197;  Ex  parte  Sutherlin,  56  Ind. 
695;  Ex  parte  Walton,  79  Ind.  600;  Ex  parte  Kendall, 
supra;  Ex  parte  Richards,  supra;  Jones  v.  Darnall, 
103  Ind.  569,  53  Am.  Rep.  545. 

In  view  of  the  burden  thus  assumed  it  cannot  be 
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true  that  we  must  indulge  the  presumption,  in  the 
absence  of  evidence  warranting  it,  that  the  appellants 
were  rightfully  at  the  place  of  the  conflict;  that  they 
acted  in  their  proper  self-defense;  that  the  killing 
was  unintentional  or  in  the  mistaken  belief  that  the 
deceased  was  another,  nor  can  we  presume  from  the 
mere  absence  of  evidence  that  any  one  of  the  elements 
of  the  charge  is  not  subject  to  proof  which  is  strong. 
If  it  were  otherwise  the  case  of  the  appellants  would 
be  made  the  stronger  by  the  least  searching  inquiry 
into  the  State's  evidence. 

Consistent  with  the  theory  that  the  appellants  as- 
sumed the  onus  of  establishing  that  the  proof  was  not 
evident  and  the  presumption  not  strong,  the  indict- 
ment, returned  by  the  properly  constituted  authority, 
the  grand  jury,  stands  with  all  presumptions  in  favor 
of  its  truth,  until  its  force  is  broken  by  showing  that 
the  grand  jury  acted  upon  insufficient  evidence.  Ex 
parte  JoneSy  mpra;  Ex  parte  Kendall^  supra;  People  v. 
Tinder,  19  Cal.  539,  81  Am.  Dec.  77.  This  showing  may 
be  made  by  fully  disclosing  the  knowledge  of  the  wit- 
nesses for  the  State. 

The  evidence  heard  by  the  lower  court,  and  brought 
into  the  record  for  our  consideration,  was  substan- 
tially that  the  appellants,  on  the  evening  of  Decem- 
ber 38,  1896,  engaged,  at  the  town  of  Salem,  a  con- 
veyance with  a  driver  to  take  them  into  the  country; 
at  3  o'clock  on  the  following  morning  .they  started 
for  the  residence  of  Richard  Land,  at  which  place  they 
arrived  very  soon  after  4  o'clock,  and  before  it  was 
yet  light;  w^hile  on  the  way  they  told  the  driver  that 
thev  were  after  a  man  named  Brooks,  who  had  broken 
into  a  postofflce.  When  they  arrived  at  the  residence 
of  Richard  Land  they  stopped  their  conveyance  in  the 
highway,  in  front,  and  near  the  house;  Robert  Land, 
as  directed,  went  into  the  house  lot  and  called  Richard, 
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to  which  call  Mrs.  Land  responded,  and  was  told  to 
have  Richard  come  out.  Soon  Kichard  came  to  the 
fence  at  the  highway,  some  fifteen  feet  from  the 
vehicle,  and  asked  who  they  were  and  what  they 
wanted,  to  which  one  of  the  appellants  answered  that 
they  were  a  couple  of  United  States  marshals  and  were 
looking  for  a  man,  and  asked  him  to  come  out  to  the 
vehicle  that  they  might  talk  to  him,  and  said  they  did 
not  want  to  hurt  him.  He  said  he  would  get  a  light, 
and  returned  to  the  house,  closed  the  door  and  turned 
down  the  light,  and  another  inmate  of  the  house  locked 
the  door.  Richard  then  asked  for  his  gun;  his  wife 
went  into  another  room  in  search  of  it;  John  M.  Rip- 
pey,  who  had  occupied  the  bed  with  Richard,  got  up, 
when  the  gun  was  called  for,  and  went  out  of  the 
kitchen  door,  and  to  a  smoke  house  located  a  few  feet 
back  of  the  dwelling.  As  Rippey  went  out  of  the  back 
door  the  appellants  and  the  driver  heard  the  opening 
door;  just  then  the  driver  remarked  that  "if  the  man 
is  there  he  will  go  out  the  back  door;"  the  men  said, 
^'that's  right,  come  on.''  Immediately,  Brown  and  Sex- 
ton, together,  on  one  side  of  the  house,  and  Robert  Land 
and  the  driver  on  the  other,  started  around  to  the 
rear  of  the  house,  Robert  going  in  a  field  adjoining  the 
house  lot.  When  the  driver  reached  the  corner  at  the 
rear  of  the  house,  he  saw,  but  could  not  recognize, 
Rippey,  in  his  night  clothes,  in  the  smoke  house  door, 
"coming  out  or  going  in;"  he  had  a  shotgun  in  his 
hands,  and  raised  it  up;  just  then  Brown  and  Sexton 
said,  "Hands  up,"  "halt,"  and  "drop  that;"  Rippey 
said  "I  hain't,  I  haint,"  and  immediately  a  shot  fol- 
lowed, from  a  38  caliber  pistol,  in  the  hands  of  Brown 
or  Sexton,  and  took  effect  in  the  breast  of  Rippey, 
causing  his  instant  death.  As  Rippey  fell.  Brown  and 
Sexton  caught  him,  and  one  of  them  said,  "This  ain't 
the  right  man;"  a  match  was  lighted,  and  one  of  them 
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said,  "No,  it  ain't  the  right  man,  but  we  did  well  to 
get  off  this  way."  Appellants  sent  the  driver,  with 
the  conveyance,  to  bring  the  sheriff  and  the  coroner; 
after  he  had  gone.  Sexton  took  the  gun,  which,  after 
the  shot,  was  found  lying  inside  the  smoke  house  door, 
and  appellants  started  back  to  Salem;  when  within 
one-half  mile  of  the  town  they  met  the  sheriff,  to  whom 
they  gave  the  gun,  and  at  the  same  time  surrendered 
themselves. 

In  our  opinion  the  evidence  before  us  does  not  war- 
rant the  conclusion  that  Brown  and  ^xton  were  not 
trespassers,  nor  that  at  the  time  the  shot  was  fired 
they,  or  either  of  them,  were  in  imminent  peril  of  life, 
or  of  great  bodily  injury,  or  that  they  might  reason- 
ably have  believed  themselves  in  such  peril. 

There  is  no  sufficient  evidence  that  they  were  offi- 
cers, or  that  they  possessed  legal  or  colorable  au- 
thority to  apprehend  Brooks,  or  to  invade  the  prem- 
ises of  Richard  Land.  The  statement  to  the  driver 
that  they  were  after  Brooks,  a  supposed  felon,  and 
the  statement  to  Richard  Land,  that  they  were  United 
States  marshals  in  search  of  a  man,  were  not  suffi- 
cient evidence  to  support  an  inference  that  they  were 
such  officers,  or  possessed  legal  authority  to  appre- 
hend a  felon,  and  especially  were  such  statements  in- 
sufficient to  raise  the  inference  that  Rippey  had 
notice  of  such  official  character  or  authoritv.  or  of 
their  claim  to  such  character.  The  evidence  that  Rip- 
pey raised  the  gun  is  by  no  means  satisfactory,  and 
has  not  sufficient  strength,  as  it  comes  to  us,  to  au- 
thorize the  inference  that  it  was  so  drawn  as  to 
menace  the  safety  of  either  Brown  or  Sexton ;  whether 
the  muzzle  of  the  gun  was  raised  to  the  sky,  or  to  the 
level  of  their  bodies,  we  do  not  know ;  whether  his 
exclamations  were  so  associated  with  the  raising  of 
the  gun,  and  the  manner  in  which  it  was  raised,  as  ta 
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indicate  that  Eippey  sought  peace  op  violence,  we  can 
not  judge  from  the  meager  evidence  before  us. 

There  is,  therefore,  no  occasion  for  the  expression 
of  an  opinion  as  to  the  rights  or  duties  of  either  Brown 
or  Sexton,  in  the  event  that  it  should  appear  that  they 
were  not  trespassers,  or,  if  trespassers,  and  possessing 
reasonable  grounds  to  fear  immediate  and  pressing 
danger  to  life,  or  of  great  bodily  injury,  at  the  hands  of 
Rippey. 

It  is  a  fair  inference  from  the  evidence  that  in  firing 
the  shot  said  appellants  believed  Rippey  to  be  an 
other.  It  is,  however,  in  the  absence  of  any  counter- 
vailing facts,  a  necessary  prc^sumption  that  the  homi- 
cide was  committed  purposely.  The  deliberate  and  in- 
tentional use  of  a  deadly  weapon  in  a  manner  likely 
to  produce,  and  actually  resulting  in  death,  enforces 
this  presumption  and  carries  with  it  the  further  pre- 
sumption that  the  act  was  maliciously  done.  Deilka 
V.  State,  141  Ind.  23;  Newport  v.  State,  140  Ind.  299; 
Walker  v.  State,  136  Ind.  663;  Boyle  v.  State,  105  Ind. 
469;  McDermottY.  State,  89  Ind.  187;  Miller  y.  State, 
37  Ind.  432;  Murphy  v.  State,  31  Ind.  511. 

Such  presumptions,  it  must  be  understood,  are  not 
conclusive;  and  that  as  to  the  existence  of  malice  does 
not  obtain  where,  under  the  facts,  the  homicide  is 
justifiable,  excusable,  or  committed  under  circum- 
stances which  characterize  it  as  manslaughter,  volun- 
tary or  involuntary.  Whether  such  facts  exist,  as  we 
have  said,  the  evidence  before  us  is  too  meager  to  dis- 
close. 

If  the  shooting  of  Rippey  was  in  the  mistaken  be- 
lief that  he  was  another,  and  if  the  act  would  have 
been  murder  had  the  person  shot  been  as  believed,  the 
offense  would  not,  by  reason  of  such  mistake,  be  re- 
duced below  the  grade  of  murder.  Walker  v.  State,  8 
Vol.  147—3 
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Ind.  290;  Gillett  on  Crim.  Law  (2d  ed.),  p.  392,  sec- 
tion 492;  1  Wharton  Crim.  Law,  section  382.  Of  this 
proposition  appellants'  learned  counsel  frankly  say: 
"We  know  that  the  rule  of  the  common  law  is  that  a 
killing  is  murder,  if  the  circumstances  would  have 
made  it  such  in  case  the  intended  person  had  been 
slain,  because,  the  common  law  transfers  the  previous 
felonious  intent  from  the  one  to  the  other."  It  is 
claimed,  however,  that  this  proposition  is  not  in  favor 
in  Indiana.  This  claim,  we  have  no  doubt,  is  erro- 
neous. 

Our  conclusion  upon  the  several  propositions  al- 
ready stated  must  be  that  the  appellants  have  not 
shown  by  the  evidence  offered  that  the  proof  is  not 
evident,  and  the  presumption  not  strong  that  the  kill- 
ing bf  Rippey  constituted,  at  least,  murder  in  the  sec- 
ond degree,  which  is  not  bailable.  Ex  parte  Colter^  35 
Ind.  109. 

It  must  not  be  understood,  however,  that  this  con- 
clusion would  find  support  if  we  were  not  required  to 
indulge  presumptions,  in  the  first  instance,  favorable 
to  the  charge  a«  made  in  the  indictment,  or  if  we  were 
here  considering  the  case  upon  the  whole  evidence. 
In  the  latter  event,  as  must  be  observed  upon  the  trial 
of  the  appellants,  every  reasonable  presumption 
would  be  indulged  in  favor  of  their  innocence,  until 
such  presumption  should  be  removed  by  the  evidence 
beyond  a  reasonable  doubt. 

Counsel  for  the  appellants  have  not,  in  their  briefs, 
sought  to  discriminate,  and  have  not  asked  this  court 
to  distinguish  between  the  appellants  as  to  the  de- 
grees of  their  offending,  and  as  to  whether  any  one  of 
them  might  be  entitled  to  bail  while  others  might  not. 
We,  therefore,  regard  such  question  as  waived. 

The  judgment  of  the  circuit  court  is  afltened. 
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The  Chicago  and  Erie  Railroad  Company 

V.  Thomas,  Administrator.  |}2  ^| 

[No.  17,758.  Filed  February  16,  1897.] 

PtEADiNG. — Names  of  Parties. — The  names  of  the  parties  to  a  suit 
being  correctly  stated  in  the  title  it  is  not  necessary  that  they 
thereafter  be  referred  to  in  the  several  paragraphs  of  complaint, 
except  generally  as  plaintiffs  and  defendants,  unless  it  should  be- 
come necessary  in  an  allegation  to  particularize  some  plaintiff  or 
defendant,    p.  S7. 

Railroads. — Injury  at  Crossing. — Structure  on  Right  of  Way. — 
Complaint. — In  an  action  against  a  railroad  company  for  damages 
for  the  killing  of  plaintiff's  intestate  at  a  crossing,  a  complaint 
which  alleges  that  defendant  negligently  piled  lumber  on  its  right 
of  way  which  obstructed  the  view  of  travelers  on  the  street,  and 
that  the  persons  managing  defendant's  train  at  the  time  plaintiff's 
intestate  was  killed,  failed  and  neglected  to  sound  the  whistle  or 
ring  the  bell  in  approaching  the  crossing,  and  were  negligently 
running  the  train  at  an  unlawful  rate  of  speed,  which  complaint 
does  not  further  aver  that  the  view  of  decedent  was  obstructed  by 
the  lumber,  or  that  the  failure  to  give  the  signals,  or  the  unlawful 
speed  of  the  train  caused  the  injury,  does  not  state  a  cause  of  so* 
tion.    pp.  38,  39. 

Same. — Injury^at  Crossing. -^Contributory  Negligence.^la  an  action 
against  a  railroad  company  for  the  killing  of  plaintiff's  intestate, 
an  allegation  that  the  intestate  while  passing  over  said  crossing, 
without  carelessness  or  negligence  on  his  part,  and  while  using  due 
care  and  caution,  was  struck  by  a  train,  does  not  negative  contribu- 
tory negligence,  as  he  might  have  been  negligent  before  going  up- 
on the  crossing,    p.  39. 

From  the  Huntington  Circuit  Court   Reversed. 

J.  B.  KenneTy   U.  S.  Lesh  and  W.  O.  Johnson^  for 
appellant 

J.  F.  FrancCj  Z.  T.  Dungan^  J.  C.  BranyaUy  Levi 
Mock  and  Dailey,  Simmons  &  Dailey,  for  appellee. 

Howard,  J. — ^This  was  an  action  brought  by  the 
appellee  for  damages  resulting  from  the  death  of  his 
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decedent^  James  L.  Piatt,  caused,  as  alleged,  by  his 
being  run  over  by  one  of  appellant's  passenger  trains. 
A  farmer  appeal  was  dismissed,  for  the  reason  that  it 
had  not  been  taken  from  a  final  judgment,  but  from  an 
interlocutory  order.  Thomas,  Admr.,  v.  Chwago.  etc., 
R.  W.  Co.,  139  Ind.  462.  The  second  trial  resulted  in  a 
verdict  and  judgment  for  $8,000.00  in  favor  of  ap- 
pellee. 

Many  alleged  errors  are.  assigned  and  discussed  by 
counsel,  among  them  being  the  overruling  of  the  de- 
murrer to  each  paragraph  of  the  complaint. 

The  second  paragraph  of  the  complaint,  in  vrhich 
are  embraced  the  material  allegations  of  the  first 
paragraph,  after  stating  the  corporate  character  of  the 
appellant,  and  that  its  said  road  passes  through  the 
incorporated  town  of  Markle,  in  Huntington  county, 
then  continues:  "That  on  the  14th  day  of  January, 
1892,  the  said  railroad  company  had  negligently  and 
carelessly  suffered  and  permitted  certain  persons  to 
pile  large  and  high  quantity  and  to  build  a  lumber 
deck  on  their  grounds  and  on  their  right  of  way,  there- 
by obstructing  the  view  of  persons  traveling  on  said 
street  until  they  arrive  on  the  main  trarck  of  said 
road,  and  such  obstructions  making  it  impossible  to 
ascertain  what  cars  are  approaching  until  reaching 
said  main  track.  And  that  on  the  14th  day  of  Jan- 
uary, 1892,  James  L.  Piatt  was  driving  across  the  de- 
fendant's railroad  track  at  a  point  where  Lee  street 
crosses  said  road,  in  said  town  of  Markle,  with  two 
horses  and  a  mud  boat,  and  while  passing  over  said 
crossing,  without  carelessness  or  negligence  on  his 
part,  and  w^hile  using  due  care  and  caution,  one  of  the 
defendant's  passenger  trains  ran  over,  struck  and 
killed  the  said  James  L.  Piatt;  that  said  passenger 
train,  in  approaching  said  crossing,  and  the  persons 
managing  said  train,  failed  and  neglected  to  sound  the 
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whistle  or  ring  the  bell  in  approaching  said  crossing, 
and  waa  carelessly  and  negligently  running  at  a  great 
and  unlawful  rate  of  speed  through  said  incorporated 
town,  to- wit,  at  the  rate  of  forty  miles  an  hour." 

"Other  allegations  are  made  as  to  the  widow  and 
child  of  the  decedent,  and  as  to  his  capacity  to  earn  a 
livelihood  for  them;  and  there  is  a  prayer  for  judg- 
ment in  the  sum  of  f  10,000.00. 

It  must  be  said,  in  all  candor,  that  the  complaint, 
even  with  such  intendments  in  its  favor  as  might  have 
been  expressed  as  amendments  on  a  motion  to  make 
more  specific,  is  yet  a  most  imperfect  pleading.  If 
every  allegation  were  proved,  there  could  still  be  no 
recovery. 

Considering  the  second  paragraph,  appellant  sug- 
gests at  the  outset  that  it  is  not  complete  in  itself,  in 
this,  that  without  resort  to  the  first  paragraph  it  can 
not  be  told  who  is  the  plaintiff,  or  in  what  capacity  he 
sues.  This,  w;e  think,  is  being  over  critical.  It  would 
seem  to  be  suflScient  that  the  names  of  the  parties 
should  be  correctly  stated  in  the  title  of  a  cause,  and 
that  they  need  not  thereafter  be  referred  to  in  the 
several  paragraphs  of  the  complaint,  except  generally 
as  plaintiffs  or  defendants,  unless  it  should  become 
necessary  in  an  allegation  to  particularize  some  plain- 
tiff or  defendant.  Lowry  v.  Dutton,  28  Ind.  473.  Be- 
sides, if  it  had  been  thought  necessary,  for  any  rea- 
son, that  the  plaintiff's  name,  together  with  his  title 
as  administrator,  should  be  repeated  in  the  second 
paragraph,  that  amendment,  being  one  of  form  rather 
than  of  substance,  might  have  been  made  in  the  court 
below,  and  will  therefore  be  deemed  to  have  been 
made.    Thompson,  Admr.j  v.  Edicards,  Tr.y  85  Ind.  414. 

The  allegations  in  immediate  relation  to  the  acci- 
dent, both  as  to  the  appellant's  negligence  and  as  to 
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the  decedent's  freedom  from  contributory  negligence, 
are  quite  insufficient. 

As  to  what  is  said  of  certain  persons  piling  lumber 
and  building  "a  lumber  deck  on  their  grounds  and  on 
their  right  of  way,  thereby  obstructing  the  view  of 
persons  traveling  on  said  street ;"  even  if  we  are  to  un- 
derstand from  this  that  the  lumber  was  piled  on  the 
railroad  right  of  way,  yet  it  does  not  appear  how  this 
affected  the  decedent.  Because  such  lumber  piles 
might  obstruct  the  view  of  travelers  on  the  street  it 
does  not  follow  that  they  obstructed  the  view  of  the 
decedent.  We  are  not  told  in  which  direction  he  was 
driving,  nor  whether  or  not  the  lumber  was  on  the 
same  side  of  the  track  as  he  was  when  he  was  ap- 
proaching the  railroad.  Moreover,  it  is  not  of  itself 
negligence  to  erect  a  structure  upon  a  railroad  right  of 
way.  If  such  structure  obscures  the  traveler's  view 
of  the  track,  that  will  only  make  it  n'ecessary,  both 
for  those  in  charge  of  trains,  and  also  for  the  traveler 
himself, to  approach  the  croesingwith  the  greater  care. 
But,  in  addition  to  all  this,  there  is  no  allegation  that 
the  "lumber  deck"  had  anything  to  do  with  the  acci- 
dent, or  in  any  way  aided  in  bringing  about  the  injury 
to  the  decedent. 

As  to  the  collision  itself,  the  only  negligence 
charged  against  the  appellant,  is  that  "the  persons 
managing  said  train  failed  and  neglected  to  sound  the 
whistle  or  ring  the  bell,  in  approaching  said  crossing;'' 
and,  also,  that  the  train  "was  carelessly  and  negli- 
gently running,  at  a  great  and  unlawful  rate  of  speed 
through  said  incorporated  town,  to-wit,  at  the  rate  of 
forty  miles  an  hour.''  But  w^hether  the  injury  to  the 
decedent  was  due  to  either,  or  both  of  those  alleged 
acts  of  negligence,  we  are  not  informed.  Trains  have 
approached  crossings  without  blowing  the  whistle,  or 
ringing  the  bell,  and  while  moving  at  the  rate  of  forty 
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miles  an  hour,  and  yet  no  one  has  been  hurt.  Because 
an  act  is  negligent  and  some  one  is  hurt,  it  does  not 
follow  that  the  hurt  is  a  consequence  of  the  negli- 
gence. It  is  not  every  act  of  negligence  for  which  a 
defendant  is  liable,  but  only  such  acts  as  directly 
cause,  or  help  to  cause  the  injury  complained  of;  that 
is,  acts  of  negligence  which  are  the  proximate  causes 
of  the  injury.  The  only  allegation  as  to  appellant's 
act  in  causing  the  injury  is:  "One  of  the  defendant's 
passenger  trains  ran  over,  struck  and  killed  the  said 
James  L.  Piatt.''  It  does  not  appear  from  this,  that 
the  company's  negligence  caused  the  injury.  If  the 
company  was  without  fault,  or  if  any  fault  of  which  it 
was  guilty  had  nothing  to  do  with  the  injury,  then,  al- 
though the  act  of  the  company  may  have  caused  the 
injury,  there  could  be  no  liability.  It  is  not  enough 
that  there  be  negligence  and  injury;  the  two  must 
come  together,  the  negligence  causing,  or  helping  to 
cause  the  injury.  Liability  can  arise  only  from  an  act 
of  negligence  which,  either  of  itself,  or  in  connection 
with  other  causes,  brings,  or  helps  to  bring  about  the 
injury;  and  which  act  of  negligence  must  be  alleged 
and  proved.  Baltimorey  etc.y  R.  W.  Co.  v.  Toung,  146 
Ind.  374,  and  authorities  there  cited. 

In  addition,  it  does  not  appear  from  the  complaint 
that  the  decedent  was  himself  free  from  negligence 
contributing  to  his  injury.  It  is  indeed  made  to  ap- 
pear that  he  was  injured  "while  passing  over  said 
crossing,  without  carelessness  or  negligence  on  his 
part,  and  while  using  due  care  and  caution/'  But  care, 
while  passing  over  the  crossing,  might  be  quite  un- 
availing. It  was  necessary  to  use  care  before  going 
upon  the  crossing.  A  statement  of  facts  as  to  stop- 
ping, looking  and  listening,  and  other  precautions 
to  avoid  danger,  might  have  been  sufficient;  as  might 
also  a  general  allegation  that  the  decedent  had  been 
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injured  without  his  own  fault.  The  statement,  how- 
ever, that  he  used  due  care  while  in  the  act  of  crossing, 
is  very  far  from  showing  that  he  was  injured  without 
fault  on  his  part  contributing  to  the  injury.  Riest  v. 
City  of  Goshen,  42lnd.  339;  Wabash^  etc.,  R.  W.  Co. 
V.  Johnsoriy  96  Ind.  40;  Romona,  etc.,  Stone  Co.  v. 
Johnson^  6  Ind.  App.  550;  Cincinnati,  etc.,  R.  W.  Co. 
y.  Duncan^  Admr.j  143  Ind.  524. 

The  abstract  of  complaint,  as  set  out  in  the  opinion 
in  the  Cincinnati,  etc.,  R.  W.  Co.  v.  Oraves,  136  Ind.  39, 
upon  which  appellee  relies,  does  not  sustain  the  claim 
made  by  him  in  favor  of  the  sufficiency  of  his  com- 
plaint. It  is  shown  in  that  case  that  in  the  complaint^ 
after  describing  the  injuries  of  the  plaintiff,  it  was  ex- 
pressly alleged:  "That  such  injuries  were  wholly 
caused  by  the  negligent  conduct  of  the  appellant  as 
above  set  forth,  and  that  the  appellee  did  not  con- 
tribute in  any  way  whatever  to  produce  the  same,  and 
that  he  was  without  fault  on  his  part.'' 

The  case  of  Lake  Shore,  etc.,  R.  W.  Co.  v.  Bodemer, 
139  111.  596,  29  N.  E.  692,  cited  by  counsel  to  show 
that  the  running  of  a  train  through  a  city  or  town  at 
the  rate  of  forty  miles  an  hour,  without  ringing  a  bell 
or  sounding  a  whistle,  is  an  act  of  willful  negligence, 
is  not  in  point,  as  the  complaint  here  was  not  for  a 
willful  injury.  Besides,  as  we  have  said,  to  make 
such  allegations  good,  it  would  be  necessary  to  state 
how  such  negligence  contributed  to  the  injury. 

Other  alleged  errors  discussed  relate  largely  to 
questions  growing  out  of  the  rulings  of  the  court  made 
on  the  return  of  the  case  after  the  former  appeal. 
Those  questions  cannot  again  arise. 

The  judgment  is  reversed,  with  directions  to  sustain 
the  demurrer  to  each  paragraph  of  the  complaint. 
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[No.  17,858.     Filed  February  17,  1897.]  ]"  gj 

|147     41 

Cbdonal  Law. — Burglary, — Larceny. — Joinder  of  Counts. — ^Whore  166  gj 
there  is  a  joinder  of  counts  for  larceny,  and  obtaining  the  same  . 
goods  by  burglary,  it  is  not  necessary  that  the  count  for  burglary  }J^  ^^ 
should  describe  the  goods  intended  to  be  stolen  as  the  same  goods  [147'  4] 
charged  in  the  other  count  to  have  been  stolen,    p.  43.  MM  386 

&AMJt,-^ Misjoinder  of  Counts,  When  Not  Ground  for  Reversal,-^    ^JJJ     ^ 

Where  there  has  been  a  conviction  upon  one  of  two  counts  in  an 

indictment,  it  is  not  ground  for  reversal  that  there  was  a  misjoinder 
of  counts,    p.  4^. 

Sams.— Jtfo^ion  to  Require  State  to  Elect  on  What  Count  of  an  In- 
dictment the  Trial  ShaU  JVoceed.— The  overruling  of  a  motion  by 
defendant,  in  a  criminal  case,  to  require  the  State  to  elect  upon 
which  of  two  counts  in  an  indictment  it  will  put  defendant  on  trial 
is  not  reversible  error,    p,  43, 

8axb. — TVioJ.— BtU  of  Rights.— Ubib  formal  declaration  of  the  sen- 
tence is  not  a  part  of  the  trial,  within  section  18  of  the  Bill  of 
Rights  securing  to  the  accused  a  public  trial,    pp.  4S,  44. 

Same.— Hearing  a  Motion  for  New  Trial  Not  a  Part  of  TrialStat- 
ute  Construed. — Passing  upon  a  motion  for  a  new  trial  is  not  a  part 
of  the  trial  within  the  meaning  of  section  1855,  Bums'  R.  S.  1804, 
providing  that  no  person  prosecuted  for  an  offense  punishable  by 
confinement  in  the  State's  prison  shall  be  tried  unless  personally 
present  during  the  trial,    pp.  43-46. 

Same.— Special  Judge. — Trial  in  Room  Other  Than  Court  Room. — 
Where,  in  case  of  an  emergency,  steps  are  taken  in  a  criminal  cause 
before  a  special  judge  in  a  room  in  the  court  house  other  than  the 
court  room,  and  no  legal  or  constitutional  rights  of  the  accused 
are  thereby  infringed,  the  error,  if  any,  is  not  available,   p.  45. 

Same. — Rendering  Judgment  Before  the  Hearing  of  Motion  for  New 
Trial. — The  rendering  of  judgment  before  motion  for  a  new  trial 
is  filed  and  passed  upon  is  not  available  error  unless  the  accused 
was  prejudiced  thereby,    p.  45. 

Evidencb. — Weight  Of— The  Supreme  Court  will  not  pass  upon  the 
conflicts  of  the  evidence  in  a  criminal  trial,    p.  45. 

TKAXJriOR.'^Misconduct  of  Counsel  in  Argument  to  Jury. — Duty  of 
Court. — It  is  not  the  duty  of  the  court  to  require  the  attorney  for 
the  State  in  the  trial  of  a  criminal  cause  to  retract  an  improper 
statement  made  to  the  jury  in  his  argument,  although  it  is  within  the 
province  of  the  court  to  withdraw  such  improper  statement  from 
the  jury.    pp.  45,  46. 
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Gbihinal  Law. — Practice. — Delay  of  Trial  by  Defense. — Misconduct 
of  Counsel  in  Argument. — Where  the  attorneys  for  defense  in  a 
criminal  cause,  by  frivolous  detail  in  objections  and  in  questioning 
the  witnesses,  sought  to  and  did  occupy  needless  time,  it  is  not 
error  for  the  attorneys  for  the  State  to  comment  thereon  in  discuss- 
ing the  probable  purpose  of  the  defense  to  divert  attention  from  the 
merits  of  the  case.    pp.  4^,  47. 

Tria^. — Use  of  Stenographer's  Copy  of  Evidence  by  Counsel  in  Argu- 
ment to  Jury. — It  is  proper  for  counsel  in  his  argument  to  the  jury 
in  referring  to  the  evidence  to  do  so  from  the  stenographer's  copy, 
p.  47. 

Appeal  and  Erbob. — Practice. — Misconduct  of  CoUnsel. — Instruc- 
tions.— The  refusal  of  the  court  to  instruct  the  jury  in  a  criminal 
cause  not  to  take  into  consideration  anything  said  by  counsel  for 
the  State  in  his  argument  to  the  jury  concerning  the  trial  of  an- 
other person  will  not  be  considered  on  appeal,  where  the  record  does 
not  purport  to  give  the  whole  of  any  such  statement,  and  that  they 
were  not  properly  made  in  answering  some  argument  of  defend- 
ant's attorneys,    p.  47. 

Same.— Affidavits  in  Support  of  Motion  for  New  Trial,  How  Made 
Part  of  jRecord.— Affidavits  filed  in  support  of  a  motion  for  a  new 
trial  can  only  be  brought  into  the  record  by  bill  of  exceptions,  p.  48. 

Jury. — Mernbers  of  Cannot  Impeach  Their  Verdict. — It  is  not  within 
the  power  of  jurors  by  their  statements,  even  when  made  upon 
oath,  to  impeach  their  verdict,    pp.  48,  49. 

Appeal  and  Error. — Evidence. — Review. — The  admission  of  evidence 
not  objected  to  and  objection  properly  saved  can  not  be  reviewed  on 
appeal,  p.  49. 

Criminal  Law. — Evidence. — Con^ra^. — One  charged  with  a  felony 
as  principal,  may  be  convicted  upon  evidence  of  a  conspiracy  to 
commit  the  crime  and  an  actual  participation  in  the  act  constitu- 
ting the  crime,  pp.  49,  SO. 

From  the  Elkhart  Circuit  Court.    Affirmed. 

J.  O.  Hoover,  O.  F.  Chamberlain  and  P.L.  Turnery 
for  appellant.  -» 

W.  A.  Ketcham,  Attomey-G^eral,  and  M.  R.  Mo 
Claskeyy  for  State. 

Hackney,  J. — The  appellant  was  charged  by  indict- 
ment in  two  counts,  first  with  burglary,  and  second 
with  larceny,  and  upon  a  trial  by  jury,  before  a  special 
judge,  he  was  convicted  of  burglary,  as  charged  in  said 
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first  count,  and  his  punishment  fixed  at  three  years  in 
the  State's  prison,  and  disfranchisement.  Motions 
were  made  and  overruled  to  quash  the  counts  of  the  in- 
dictment jointly  and  severally,  and  the  rulings  are 
claimed  to  have  been  erroneous  because  of  the  failure, 
in  the  count  for  burglary,  to  describe  the  goods  in- 
tended to  be  stolen,  as  the  same  goods  charged  in  the 
second  count  to  have  been  stolen.  Under  section  1817, 
Burns'R.  S.  1894  (1748,  R.  S.  1881),  it  has  been  prop- 
erly held  that  such  description  is  not  required.  Mc- 
Collough  V.  StatCy  132  Ind.  427.  In  case  of  the  im- 
proper joinder  of  counts,  and  a  conviction  upon  one 
count  only,  there  is  no  error  in  such  misjoinder.  Myers 
V.  StatCy  92  Ind.  390.  Neither  was  it  error  to  deny 
appellant^s  motion  to  require  the  appellee  to  elect 
upon  which  count  the  trial  should  proceed.  Glover  v. 
State,  109  Ind.  391;  Meyers  v.  State,  supra;  Shorty. 
State,  63  Ind.  376;  Mershon  v.  State,  61  Ind.  14;  Ortf- 
fith  v.  State,  36  Ind.  406. 

In  various  forms,  the  question  is  presented  as  to  the 
action  of  the  trial  court  in  sentencing  the  appellant, 
in  a  room  other  than  the  usual  public  court  room,  and 
in  thereafter  passing  upoi;i  the  motion  for  a  new  trial, 
in  his  absence.  We  suppose  the  first  question  is  in- 
tended to  find  support  in  the  thirteenth  section  of  the 
Bill  of  Rights,  which  secures  to  an  accused  "the  right 
to  a  public  trial,"  and  we  presume  counsel  had  in  view, 
with  reference  to  the  second  of  these  questions,  that 
provision  of  section  1855,  Burns'  R.  S.  *894  (1786,  R. 
S.  1881),  that  "No  person  prosecuted  for  any  ofiEense 
punishable  *  *  *  by  confinement  in  the  state 
prison  ♦  ♦  ♦  shall  be  tried  unless  personally 
present  during  the  trial."  Either  question  presents 
the  inquiry  as  to  the  force  and  meaning  of  the  word 
"trial."  "The  requirement  of  a  public  trial  is  for  the 
benefit  of  the  accused;  that  the  public  may  see  he  is 
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fairly  dealt  with  and  not  unjustly  condemned,  and 
that  the  presence  of  interested  spectators  may  keep 
his  triers  keenly  alive  to  a  sense  of  their  responsibility 
and  to  the  importance  of  their  functions."  Cooley's 
Con.  Lim.  (5th  ed.),  380.  Unless,  therefore,  the  formal 
declaration  of  the  sentence  is  a  part  of  the  trial  within 
the  spirit  or  the  Jetter  of  the  Bill  of  Rights,  as  ex- 
pressed,  no  error  was  committed.  It  has  been  held 
that  the  hearing  of 'a  motion  to  quash  an  indictioienty 
Epps  V.  State,  102  Ind.  539,  and  the  overruling  of  a 
motion  for  a  new  trial.  People  v.  Ormshy,  48  Mich.  494, 
12  N.  W.  671,  in  the  absence  of  the  accused,  were  not 
parts  of  the  trial  as  contemplated  by  the  statutory 
and  constitutional  rule.  Numerous  cases  hold  that 
questions  of  pleading  do  not  relate  to  the  trial. 
Blackstone's  definition  of  trial  is,  •the  examination  of 
the  matter  of  fact  in  issue.  Black.  Com.  330.  "In 
criminal  law,  an  actual  trial  by  jury;  not,  the  arraign- 
ment, and  pleadings  preparatory  thereto."  Ander- 
son's Law  Die.  1054;  United  States  v.  Curtis,  4  Mason 
236.  It  is  true,  BicknelPs  Crim.  Practice,  p.  212,  says, 
the  judgment  should  be  pronounced  in  open  court, 
and,  we  think,  this  is  correct.  It  is  said,  also,  in  Sir 
Thomas  Raymond's  Rep.  68:  "If  H.  be  convicted  upon 
verdict  upon  an  information  or  indictment,  his  fine 
ought  to  be  set  in  open  court,  and  not  privately  in 
the  judge's  chamber."  The  setting  of  the  fine,  how- 
ever, is  the  act  of  the  trier,  under  our  system,  and 
should  be  done  in  the  same  public  manner  in  which 
the  evidence  is  heard.  Ordering  the  judgm^it,  or  pro- 
nouncing the  sentence  is  not  a  part  of  the  trial,  and 
in  this  case  was  but  the  formal  declaration  of  the  re- 
sult of  the  trial.  While  we  would  be  slow  to  lend  our 
sanction  to  such  secrecy  and  exclusion  in  the  pro- 
ceedings of  a  court,  in  administering  the  criminal 
laws,   as  to  suppress   its   sentences   and   judgments 
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from  the  public,  or  to  deny  the  friends  of  an  accused 
the  right  to  be  present  on  such  an  occasion,  it  does  not 
appear,  in  this  case,  that  the  court  was  not  regularly 
in  session,  with  proper  notice  of  the  place  of  its  sitting, 
and  with  full  opportunity  for  interested  persons  to  be 
present. 

It  many  times  happens  that  from  special  emergency, 
steps  are  taken  in  a  cause  before  a  special  judge,  as  in 
this  case,  while  another  cause  is  on  trial,  and  rendering 
it  necessary  to  occupy  a  room  in  the  court  house,  other 
than  the  court  room.  If  in  doing  so  no  legal  or  consti- 
tutional right  of  the  accused  is  infringed,  and  it  is 
manifest  that  no  substantial  injury  has  been  done, 
error  is  not  available  if  it  exis*«. 

Neither  does  it  appear  from  the  record  or  briefs  of 
counfiel  that  the  appellant  was  prejudiced  by  the  ac- 
tion of  the  court  in  rendering  judgment  before  the 
motion  for  a  new  trial  was  'filed  and  passed  upon. 
Calvert  v.  State,  91  Ind.  473.  There  is  conflict  in  the 
evidence,  and  the  first  and  second  causes  for  a  new 
trial^-that  the  verdict  is  not  supported  by  the  evidence, 
and  that  it  is  contrary  to  the  evidence — must  fail,  since 
we  are  not  permitted  to  pass  upon  conflicts  in  the  evi- 
dence, and  it  is  not  claimed  that  no  evidence  supports 
the  verdict.  There  are  over  fifty  other  causes  for  a 
new  trial  assigned  in  the  motion,  some  of  which  are 
not  argued,  some  are  expressly  waived,  and  some  in- 
volve, questions  already  passed  upon.  Those  not  so 
dispensed  of  relate  to,  1.  Alleged  misconduct  of  the 
prosecuting  attorney  in  the  argument;  2.  Misconduct 
of  jury  in  reading,  during  deliberation  upon  their  ver- 
dict, a  newspaper  containing  severe  strictures  upon 
the  appellant  and  his  defense;  3.  Instructions  given 
by  the  court,  and  4.  The  admission  of  evidence  ob- 
jected to.  Of  the  first  of  these,  it  is  complained  that 
the  prosecuting  attorney  commented  upon  the  wealth 
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of  a  witness  for  the  State  as  a  reason  for  giving  credit 
to  his  evidence.  Various  objections  were  urged  to 
such  comment,  and  the  attorney  for  the  appellant  re- 
quested the  court  to  instruct  the  prosecutor  to  desist 
from  further  statements  of  like  character,  and  to  re- 
quire retraction  of  said  comment  by  him.  The  ex- 
ception taken  was  "to  the  ruling  of  the  court  against 
this  request"  so  made.  There  was  some  evidence  be- 
fore the  jury  of  extensive  property  ownership  by  the 
witness,  probably  justifying  comment,  and  it  was  an 
inference  for  the  jury  as  to  whether  he  was  credible. 
The  exception  reserved  was  much  narrower  than  the 
objection  made  below  and  discussed  here.  A  par- 
ticular statement  was  before  the  court,  it  was  not  a 
question  of  instruction  as  to  future  argument  of  like 
character  and  while  within  the  province  of  the  trial 
court  to  withdraw  from  the  jury  an  improper  argu- 
ment by  counsel,  it  is  not  the  court's  duty  to  require 
the  attorney  to  retract  an  improper  statement.  We 
observe  no  prejudice  to  the  rights  of  the  appellant  in 
the  inference  suggested  by  the  prosecutor,  and  cer- 
tainly none  within  the  scope  of  the  exception  reserved. 

Complaint  is  also  made  of  the  comment  of  counsel 
for  the  gtate  upon  the  length  of  time  consumed  by 
the  defense  in  the  trial,  and  of  a  comparison  thereof 
with  the  time  occupied  in  another  trial.  While  the 
fact  of  such  other  trial  having  taken  place  was  be- 
fore the  jury,  the  duration  of  that  trial  was  not  in  evi- 
dence. 

However,  in  reading  the  proceedings  6t  the  trial 
in  this  case,  it  is  manifest  that  the  defense,  by  frivo- 
lous detail  in  objections  and  in  questioning  the  wit- 
nesses, sought  to,  and  did  occupy  needless  time.  We  are 
not  advised  by  the  record  as  to  the  connection,  in  the 
State's  argument,  in  which  this  comment  was  made, 
but  if  made  in  discussing  the  probable  purpose  of  the 
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defense  to  divert  attention  from  the  merits  of  the 
case  it  was  neither  untruthful  nor  unfair,  except  pos- 
sibly in  its  reference  to  the  time  occupied  in  another 
trial,  and  of  that  we  will  make  mention  further  along. 

In  connection  with  the  appellant's  objection  to  the 
comments  last  mentioned,  the  court  was  asked  to  in 
struct  the  jury  "not  to  take  into  consideration  any- 
thing said  by  counsel  for  the  State  in  his  argument 
concerning  the  trial  of  Proctor.'*  The  record  not  pur- 
porting to  disclose  all  that  was  said  of  that  trial,  it  is 
clear  that  some  reference  may  have  been  made  to  it 
which  it  would  have  been  error  to  have  disregarded. 

It  is  claimed  further  that  the  appellant's  rights 
were  prejudiced  by  the  prosecuting  attorney,  in  his 
argument,  reading  an  extract  of  what  he  claimed  was 
copied  by  the  stenographer  from  the  shorthand  notes 
of  the  evidence.  No  error  appears  in  this  connection. 
It  is  not  only  common,  but  proper,  in  referring  to  the 
evidence  to  do  so  from  the  stenographer's  copy. 
Greater  accuracy  is  thereby  secured  and  no  cause  for 
complaint  can  exist. 

And  it  is  urged  that  in  commenting  upon  certain 
evidence  the  prosecutor  had  said  that  it  had  been 
given  "under  the  heavy  fire  of  a  rigid  cross-examina- 
tion," when,  as  claimed  on  behalf  of  the  appellant,  it 
was  not  given  upon  cross-examination.  If  the  pros- 
ecutor had  been  mistaken  in  this  statement  we  do  not 
observe  an  injury  to  the  appellant  thereby.  With  ref- 
erence to  the  time  occupied  in  the  Proctor  trial,  and 
other  comments  of  counsel  complained  of,  it  may  be 
said  that  the  record  does  not  purport  to  give  the  whole 
of  any  such  statement,  and  does  not  advise  us  that 
such  comments  were  not  properly  made  in  answering 
some  argument  of  the  appellant's  attorneys.  Coun- 
sel for  the  defense,  in  a  criminal  trial,  are  not  privi- 
leged to  open  the  door  for  improper  argument,  and 
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when  they  have  finished,  close  the  door  against  the 
State  to  answer  such  argument.  As  said  in  Living- 
ston V.  SiatCy  141  Ind.  131,  where  "no  part  of  that  argu- 
ment is  contained  in  the  record;  we  must  presume,  * 
that  it  was  of  such  a  nature  as  fully  justified  the 
court  in  overruling  the  objection  made  to  the  state- 
ments of  the  prosecuting  attorney."  Under  the  rule  in 
the  case  cited,  the  record  discloses  no  harmful  error. 

The  alleged  misconduct  of  the  jury,  as  set  forth  in 
the  motion  for  a  new  trial,  is  claimed  to  be  verified 
by  certain  affidavits,  which  affidavits  are  not  brought 
into  the  record  by  bill  of  exceptions.  The  bill  of  ex 
exceptions  filed  for  that  purpose  refers  to  affidavits 
numbered  from  one  to  four  by  "here  insert,"  and  the 
bill  is  copied  into  the  transcript  as  filed  and  without 
inserting  the  affidavits.  There  are  copies  of  affidavits 
in  other  parts  of  the  transcript,  but  the  "here  insert" 
is  not  accompanied  by  any  reference  to  the  location 
of  the  affidavits  in  the  transcript. 

That  such  affidavits  must,  to  become  a  part  of  the 
record,  be  brought  in  by  bill  of  exceptions,  is  not  an 
open  question.  Meredith  v.  State,  122  Ind.  514; 
McClure  v.  State^  116  Ind.  169;  Kleesptes  v.  State,  106 
Ind.  383;  Colee  v.  State,  75  Ind.  511. 

The  criminal  code  contains  no  provision  permitting 
the  incorporation,  by  reference,  of  matters  necessary 
to  be  brought  in  by  bill,  and  the  rule  is  that  such  ref- 
erence cannot  be  made,  unless  the  matters  referred  to 
are  already  a  part  of  the  record.  See  Colee  v.  State, 
supra;  Meredithy.  State,  supra;  Leverich  v.  State,  105 
Ind.  277;  Gillett's  Crim.  Law  (2d  ed.),  994. 

The  motion  for  a  new  trial  in  assigning  this  cause, 
and  the  court  in  a  bill  of  exceptions  in  supporting  said 
cause,  do  so  upon  the  information  from  the  jurors, 
'*As  admitted  by  the  said  jurors  in  open  court  when 
the  said  verdict  was  returned."     This  disclosure,  if 
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properly  verified,  would  defeat  the  assignment  as  a 
cause  for  new  trial,  since  it  is  not  within  the  power 
of  jurors  by  their  statements,  even  when  made  upon 
oath,  to  impeach  their  verdict.  Chicago,  etc.,  R.  W.  Co. 
V.  McDaniely  134  Ind.  166;  Houk  v.  Allen,  126  Ind.  568. 

Complaint  is  made  that  the  court  permitted  a  wit- 
ness, who  had  gone  to  Nebraska  in  search  of  Alva 
Proctor,  to  testify  that  the  latter  had  assumed  two 
names  other  than  his  own.  The  question  and  answer 
eliciting  the  evidence  so  here  objected  to,  were  neither 
objected  to  in  the  trial  court.  A  previous  question, 
upon  the  same  subject  and  not  answered,  was  followed 
by  a  series  of  preliminary  questions  on  behalf  of  the 
appellant  and  a  motion  evincing  the  theory  that  ob- 
jection to  this  character  of  evidence  was  that  it  was 
hearsay.  The  question  and  answer  now  objected  to, 
followed  without  objection  below,  and  are  here  ob- 
jected to  as  relating  to  the  conduct  of  Proctor  after 
the  crime,  and  not  tending  to  connect  the  appellant 
with  the  crime.  It  is  doubtful  if  counsel  in  their  brief 
suggest  the  rule  that  declarations  of  a  conspirator, 
following  the  crime,  are  inadmisible  against  a  co-con- 
spirator, but  if  that  most  favorable  view  of  his  brief 
were  given  it  would  be  an  objection  which  the  lower 
court  did  not  pass  upon,  and,  therefore,  presents  no 
available  question  here. 

It  is  further  objected  that  the  same  witness  testified 
to  having  gone  to  Nebraska  where  he  apprehended 
Proctor  in  possession  of  a  part  of  the  stolen  property, 
and  returned  him  with  said  property  to  the  custody 
of  the  lower  court.  The  objection  here  urged  to  this 
evidence  is  that  it  did  not  connect  the  appellant  with 
the  trip  or  with  Proctor  and  was  a  conclusion  and  col- 
lateral to  the  issue.  This  objection  is  not  argued,  and 
we  are  at  a  loss  to  gather  the  full  force  of  the  objection 
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made.  The  appellee's  evidence  .tended  strongly  to 
connect  Proctor  with  the  crime  as  a  party  before  and 
after  its  commission,  the  appellant  and  another  hav- 
ing acted  directly  in  the  commission  of  the  offense, 
and  Proctor  having  previously  agreed  to  conceal  the 
property,  and  having  taken  it  after  the  theft.  The 
general  objections  made  do  not  suggest  to  our  minds 
any  rule  which  would  render  the  evidence  incompe- 
tent in  support  of  the  appellee's  theory. 

It  is  further  objected  that  the  same  witness  was 
permitted  to  testify  to  his  having  made  a  trip  to  Mich- 
igan in  search  for  Proctor,  but  it  contained  nothing 
that  could  be  supposed  harmful. 

Two  instructions  were  given  as  to  the  theory  of  a 
conspiracy.  It  is  denied  that  the  evidence  tends  to  sup- 
port the  theory,  and  that  the  instructions  were,  there- 
fore, erroneous.  This  objection  is  not  supported  by 
the  facts.  It  is  said  also  that  the  instructions  were 
erroneous  because  the  indictment  did  not  charge  a 
conspiracy.  No  reason  or  authority  is  assigned  for 
the  proposition  that  one  charged  as  a  principal,  with 
a  felony,  may  not  be  convicted  upon  evidence  of  a  con- 
spiracy to  commit  the  crime,  and  an  actual  participa- 
tion in  the  act  constituting  the  crime. 

We  have  passed  upon  such  questions  only  as  could 
by  any  view  be  considered  to  have  been  fairly  pre- 
sented by  argument,  and  we  have  reached  the  con- 
clusion that  the  judgment  should  be  affirmed.  In  do- 
ing so,  however,  we  have  not  failed  to  observe  that  the 
conduct  of  the  trial,  as  to  counsel  both  for  the  appel- 
lant and  for  the  appellee,  was  not,  with  reference  to 
the  rights  of  the  parties  respectively,  as  fair,  candid 
and  free  from  unnecessary  zeal  as  should  have  ruled 
the  inquiry  as  to  whether  a  law  of  the  State  had  been 
violated.  Nor  can  we  fully  approve  the  action  of  the 
special  judge  presiding  in  rendering  judgment  and 
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hastening  the  appellant  to  his  imprisonment  before 
the  expiration  of  the  time  allowed  for  filing  and  hear 
ing  a  motion  for  a  new  trial.  If  the  action  did  not  in- 
dicate that  the  motion  for  a  new  trial  was  prejudged, 
it  subjected  the  court  to  that  possible  criticism.  While 
deeming  these  matters  worthy  of  mention,  we  are 
influenced  in  our  conclusion  to  affirm  the  judgment, 
notwithstanding,  because  of  our  strong  impression 
that  the  judgment  was  right  upon  the  evidence. 
The  judgment  is  affirmed. 


Shears  v.  The  State. 

[No.  17,946.    FUed  February  17, 1897.] 
• 

Fraotioe. — Oro88-Examination  of  Witness,— Larceny, — ^A  person  on 
trial  for  laroeny  who  becomes  a  witness  in  his  own  behalf  may  be 
asked  on  cross-examination  whether  he  had  not  committed  other 
similar  offenses,  for  the  purpose  of  showing  his  character,  and  cred- 
ibility 38  a  witness,    pp.  6S,  64, 

Sams.— -CWminol  I.aw.—^vidc?uw.—iarceny.— Wherever  the  intent 
with  which  an  alleged  offense  was  committed  is  equivocal,  and 
such  intent  becomes  an  issue  at  the  trial,  proof  of  other  similar  of- 
fenses within  certain  reasonable  limits,  is  admissible  as  tending 
to  throw  light  upon  the  intentions  of  the  accuse^  in  doing  the  act 
complained  of;  but  where  from  the  nature  of  the  offense  under  in- 
vestigation proof  of  its  commission  carries  with  it  the  evident  im- 
plication of  a  criminal  intent,  evidence  of  the  perpetration  or  at- 
tempted perpetration  of  other  like  offenses  is  not  admissible  for 
such  purpose,    p,  64. 

Same. — Evidence. — Harmless  Error. — It  is  harmless  error  on  cross- 
examination  of  a  person  charged  with  larceny,  who  becomes  a  wit- 
ness in  his  own  behalf,  to  permit  questions  to  be  asked  him  as  to  his 
connections  with  other  crimes  of  a  like  nature  where  he  denies 
having  had  any  connection  therewith,    p,  66. 

Witness.  —  Character.  —  Cross- Examination.  —  Larceny.  —  One  who 
testifies  to  the  good  character  for  honesty  and  integrity  of  a  person 
charged  with  the  crime  of  larceny  may  be  asked  on  cross-examina- 
tion if  he  has  ever  heard  of  accused  being  implicated  in  crimes  of  a 
similar  natura    p,  66. 
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From  the  Henry  Circuit  Court.    Affirmed. 

James  Brown,  and  William  A.  Brown,  for  appellant. 

William  A.  Ketcham^  Attorney-General,  and  Frank 
E.  Beachj  for  State. 

McCabe,  J. — The  appellant  was  prosecuted  upon 
affidavit  of  James  Donnelly,  and  information  filed, 
charging  him  and  Anthony  Shears  with  the  larceny 
of  certain  clothing  of  the  value  of  $25.00.  Th6  circuit 
court  overruled  appellant's  motion  to  quash  the  infor- 
mation. On  the  trial,  the  appellant  was  found  guilty 
by  the  jury,  fixing  his  punishment  at  a  fine  of  $20.00, 
imprisonment  in  the  State  prison  for  two  years, 
disfranchisement,  and  incapacity  to  hold  office  for 
three  years.  Judgment  was  rendered  on  the  verdict, 
the  court  having  previously  overruled  appellant's  mo- 
tion for  a  new  trial.  The  assignment  of  errors  calls 
in  question  the  rulings  above  mentioned.  The  only 
error  insisted  upon  in  appellant's  brief,  is  the  action  of 
the  court  in  overruling  his  motion  for  a  new  trial.  The 
other  errors  assigned  are,  therefore,  deemed  waived. 
The  evidence  was  conflicting  as  to  appellant's  guilt. 
The  prosecuting  witness,  Donnelly,  testified  that  he 
and  Tony  Shears,  Arthur  Councellor,  and  appellant, 
went  to  the  depot  and  stole  some  clothing,  and  hauled 
them  in  Arthur  Councellor's  wagon  to  the  house  of  the 
latter  and  put  them  up  stairs  in  said  Councellor's 
house;  that  Councellor's  wife  was  present  at  her 
home  and  saw  them.  He,  Donnelly,  admitted  that  he 
had  before  that  time  been  stealing,  in  company  with 
others,  and  had  turned  State's  evidence  against  them. 
He  also  testified  that  he  afterwards  saw  appellant 
wearing  one  of  the  stolen  coats.  This  was  contra- 
dicted by  outside  witnesses.  The  prosecuting  witness 
was  the  only  witness  who  testified  to  appellant's  par- 
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ticipation  in  the  larceny.  Appellant  testified  that  he 
was  not  among  those  who  stole  the  goods  in  question, 
and  knew  nothing  of  the  larceny.  The  wife  of  Coun- 
cellor  testified  that  the  goods  were  brought  to  her 
house  by  the  prosecuting  witness  and  h^r  husband, 
but  that  appellant  was  npt  there  at  all.  Arthur  Coun- 
cellor  also  testified  to  his  own  guilt,  but  that  appellant 
had  nothing  to  do  with  the  larceny.  He  also  denied 
that  he  had  any  wagon  op  vehicle  whatever  at  the 
time.  Appellant  also  proved  by  several  witnesses  his 
previous  good  character  for  honesty  and  integrity. 
The  case,  therefore,  stands  on  the  evidence  of  the  ac- 
complice, Donnelly,  alone,  outside  of  some  circum- 
stantial evidence  as  to  the  appellant's  participation 
in  the  larceny,  against  appellant's  testimony,  and  the 
other  two  witnesses.  W^  are  not  asked  to  reverse  the 
judgment  on  the  weight  of  the  evidence,  as  we  could 
not  if  even  we  were  so  asked.  Deal  v.  StatCj  140  Ind. 
354,  and  authorities  there  cited.  But  we  are  asked  to 
reverse  because  of  alleged  error  of  law  occurring  at 
the  trial  of  said  cause.  The  appellant,  on  cross-exam- 
ination by  the  State's  attorney,  had  been  asked,  over 
appellant's  objection,  if  he  was  not  in  the  habit  of 
stealing  a  little,  to  which  he  answered,  "No,  sir,'*  and 
then  the  question,  "Never?"  over  objection,  to  which 
he  answered  in  the  negative.  Then  he  was  asked,  over 
objection,  the  question:  "Didn't  you  and  Tony  break 
into  the  Arcade  saloon  here  some  time  ago  and  take 
out  of  there  considerable  property?"  There  was  no 
ruling  on  the  objection.  Then  the  question :  "Among 
the  property  was  some  tobacco?"  Objection  again 
and  no  ruling,  but  he  answered,  "No,  sir."  "Q.  I  will 
ask  you,  if  you  are  not  selling,  to  your  neighbors  down 
therOy  tobacco?"  This  question  was  objected  to  on  the 
ground  that  it  was  not  a  cross-examination,  but  the 
court  overruled  the  objection  and  the  appellant  an- 
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swered,  "No,  sir."  There  were  other  questions  and 
answers,  over  objections  of  the  same  character,  but 
they  were  not  made  a  ground  for  the  motion  for  a  new 
trial.  If  these  questions  were  asked  for  the  purpose 
of  proving  by  the  answers  that  appellant  was  guilty 
of  the  crimes  indicated  thereby,  then  there  can  be  no 
question  that  the  court  erred  in  overruling  the  objec 
tions  thereto.  It  was  not  competent  to  prove  by  any 
witness,  or  evidence,  that  appellant  had  been  guilty  of 
such  other  crimes,  for  the  purpose  of  authorizing  an 
inference  that  appellant  was  guilty  of  the  particular 
larceny  chargei'  against  him.  There  is  a  class  of  of- 
fenses in  whieh,  from  the  nature  of  the  ofFense  itself, 
the  necessity  and  propriety  of  this  species  of  evi- 
dence is  recognized  by  the  courts.  For  instance, 
in  cases  of  conspiracy,  uttering  forged  instruments 
and  (  ^unterfeit  coin  or  money,  and  receiving  stolen 
good  J.  In  these  cases,  and  others  perhaps,  the  act 
itself  which  is  the  subject  of  inquiry  is  almost  always 
of  an  equivocal  kind  and  from  which  the  animus  can 
not,  as  in  other  crimes,  be  presumed,  and  almost  the 
only  evidence  which  could  be  adduced  to  show  the 
guilt  of  the  prisoner  would  be  his  conduct  on  other 
occasions. 

^^'herever  the  intent  with  which  an  alleged  offense 
was  committed  is  equivocal,  and  such  intent  becomes 
an  issue  at  the  trial,  proof  of  other  similar  offenses 
within  certain  reasonable  limits,  is  admissible,  as 
tending  to  throw  light  upon  the  intentions  of  the  ac 
cused  in  doing  the  act  complained  of;  but  where  from 
the  nature  of  the  offense  under  investigation,  prciof  of 
its  commission  as  charged,  as  in  the  case  before  us, 
carries  with  It  the  evident  implication  of  a  criminal 
intent,  evidence  of  the  perpetration,  or  attempted  per- 
petration of  other  like  offenses,  ought  not  to  be  ad- 
mitted.    Strong  v.  State,  86  Ind.  208,  44  Am.  Rep. 
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292;  Mclntire  v.  State,  10  Ind.  26;  Smith  v.  State, 
10  Ind.  106;  Lovell  v.  State,  12  Ind.  18;  Todd  v.  State, 
31  Ind.  514;  Bonsall  v.  fif/a<6,  35  Ind.  460;  Engkman  v. 
Sfa^e,  2  Ind.  91 ;  Stitz  v.  iSf^fe,  104  Ind.  359.  But  there 
is  nothing  in  the  record  disclosing  the  purpose  for 
which  the  evidence  was  introduced  or  admitted. 
Therefore,  if  there  was  any  purpose  for  which  it  was 
admissible,  we  must  presume  it  was  admitted  for  that 
purpose,  and  there  was  such  purpose,  and  that  was 
to  affect  the  credibility  of  appellant  as  a  witness.  He 
had  not  only  become  a  witness  in  the  cause  for  him- 
self, but  he  had  introduced  evidence  of  his  good  char- 
acter for  honesty.  It  is  proper,  within  the  bounds  of 
propriety,  to  be  controlled  by  the  trial  court,  that  the 
antecedents  of  a  witness  may  be  subjected  to  a  test 
on  cross-examination,  and  that  questions  which  go  to 
exhibit  his  motives,  as  well  as  those  tending  to  show 
his  character  and  antecedents,  should  be  allowed.  Bes- 
sette Y.  State,  101  Ind.  85,  and  authorities  there  cited; 
Parker  v.  State,  136  Ind.  284,  289,  and  authorities 
cited  on  latter  page;  Thomas  v.  I^tate,  103  Ind.  419,  439; 
Bhugh  V.  Parry,  144  Ind.  463.  But  there  is  still  an- 
other reason  why  the  ruling  Complained  of  is  not  avail- 
able error. 

^he  appellant  answered  the  questions  in  the  nega- 
tive. No  reason  or  authority  h^.s  been  given  in  the 
brief  of  the  learned  counsel  for  appellant  why  the  al- 
leged error  of.  permitting  the  questions  was.  not  ren- 
dered harmless  by  the  answer  of  appellant  in  the  neg- 
ative, and  in  his  favor.  The  defendant's  answers  in 
this  case  were  all  favorable  to  himself,  and  hence  if 
the  jjury  believed  him  he  Tvas  unharmed  by  such  ques- 
tions, even  if  they  were  incompetent.  And  if  they  did 
not  believe  him,  still  the  answers  afforded  no  proof  of 
the  supposed  incompetent  facts  sQught  to  be  elicited 
thereby.    This  court  is  required,  on  appeals  in  crim- 
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inal  cases^  to  disregard  "technical  errors  or  defects 
*  ♦  ♦  which  did  not,  in  the  opinion  of  the  Su- 
preme Court,  prejudice  the  substantial  rights  of  the 
defendants/'  Section  1964,  Burns^  R.  S.  1894  (1891,  R. 
S.  1881);  Short  v.  State,  63  Ind.  376;  Norton  v.  State, 
106  Ind.  163;  Binns  v.  State,  66  Ind.  428;  Powers  v. 
State,  87  Ind.  144.  We  hold  that  the  error  was  harm- 
less. 

One  of  the  witnesses,  named  Leander  Livezey,  testi- 
fying to  the  good  character  of  appellant  for  honesty 
and  integrity,  on  cross-examination  was  asked,  over 
objection  and  exception  of  appellant,  if  he  had  ever 
heard  the  people  talking  abaut  appellant  and  Anthony 
Shears  stealing  chickens  from  Andrew  Nicholson, 
and  if  that  was  not  the  common  talk;  and  if  he  hadn't 
heard*  that  the  same  two  had  robbed  a  spring  house, 
and  that  they  had  stolen  corn  from  John  Huddleson, 
all  of  which  were  answered  over  objection  by  th€  de- 
fendant in  the  negative.  These  questions  were  put  in 
cross-examination  to  the  direct  testimony  of  said  wit- 
ness as  to  the  good  character  of  appellant  for  honesty 
and  integrity.  This  was  proper  cross-examination. 
The  circuit  court  did  not  err  in  overruling  appellant's 
motion  for  a  new  trial.  Wachstetter  v.  State,  99  Ind. 
290.    Therefore,  the  judgment  is  afllrmed. 


VORDERMARK'ET  AL.  V.  WILKINSON. 
[No.  17,778.    FUed  February  18,  1897.] 

Appeal  and  Error. — Dismissal  as  to  Part  of  Appellants. — Infants. 
— Statute  Construed. — ^Where  an  appeal  has  not  been  taken  within 
the  statutory  period  of  one  year,  and  for  that  reason  is  dismissed  as 
to  part  of  appellants,  other  appellants,  who  were  minors  at  the  time 
of  the  judgment  appealed  from,  may,  under  section  645,  Bums'  R.  S. 
1894,  have  their  appeal  at  any  time  within  one  year  after  the  re* 
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moval  of  such  disabilities,  and  such  appeal  will  not  be  dismissed 
as  to  them  for  the  reason  that  their  co-appellants  would  be  ad  vers- 
Ij  affected  by  a  reversal  as  to  such  minor  defendants,   pp.  6S,  69, 

Same. — Parties  Under  Legal  Disabilities. — Extension  of  Time  of  Ap» 
peals  as  to  Infant  Appellants  Does  Not  Operate  cm  an  Extension  to 
Adult  Appellants. — Statute  Construed. — ^Where  an  appeal  from  a 
judgment  is  delayed  beyond  the  statutory  period  of  one  year  on  ac- 
count of  infant  defendants,  the  extension  of  time  for  appeals  pro- 
vided by  section  645,  Bums'  R.  S.  1894,  to  persons  under  legal  disa- 
bilities does  not  operate  to  extend  the  time  of  appeal  to  co-appel- 
lants not  under  legal  disabilities,    p.  69. 

Same. —  Dismissal.— New  Appeal, — Statute  Coiwfrwed.— Section  669, 
Bums'  R  S.  1894,  providing  that  where  an  appeal  has  been  dis- 
missed another  appeal  may  be  taken,  does  not  have  the  effect  to  ex^ 
tend  to  any  appellant,  even  if  imder  disabilities,  the  right  to  appeal 
aftef'the  statutory  limit  of  one  year  and  the  removal  of  the  disabil- 
ities,   p,  69, 

Same. — Infant  Defendants  May  Appeal  After  Bemoval  of  Disabilities, 
— Adult  Co-AppeUants. — Statute  Construed, — ^The  right  of  appeal, 
reserved  to  minors  by  section  645,  Bums'  R.  S.  1894,  until  after  the 
removal  of  such  disabilities,  cannot  be  defeated  for  the  reason  that 
other  parties  to  the  judgment  appealed  from  have  lost  their  right 
of  appeaL    p.  60. 

Same.— CouH  May  Strike  Out  Names  of  Part  of  Appellants,  and  Con- 
sider as  to  Other  Appellants.— Constnung  sections  646  and  647, 
Bums'  R.  S.  1894,  together,  the  Supreme  Court  may  strike  out  the 
names  of  parties  appellant  who  have  not  taken  an  appeal  in  time, 
and  consider  the  appeal  as  to  other  co-appellants  whose  legal  disa- 
bilities deferred  the  time  of  appeal  as  to  them.    pp.  60,  61. 

Pleading. — Complaint. — Proceedings  Supplementary  to  Execution, 
— Necessary  Allegations. — A  complaint  in  an  action  in  the  nature  of 
proceedings  supplementary  to  execution  to  reach  property  of  the 
judgment  debtor  in  the  hands  of  third  persons,  is  bad  on  demurrer 
unless  it  alleges  that  the  judgment  debtor  holds  no  other  property 
subject  to  execution  sufficient  for  the  satisfaction  of  the  judgment. 
pp.  62,  63. 

From  the  Allen  Circuit  Court.    Reversed. 

W.  G.  Colericky  W.  E.  Colertck  and  Vesey  &  Heaton^ 
for  appellants. 

T.  E.  Ellison  and  L.  M.  Ninde  &  SonSy  for  appellee. 

Hackney,  J. — ^This  was  a  suit  by  the  appellee, 
Millie  A.  Wilkinson,  against  the  appellants,  Henry  P. 
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Vordermark,  Harry  E.  Vordermark,  Lillian  Ada  Vor- 
dermark, Mary  Maud  Vordermark,  The  Fort  Wayne 
and  New  Haven  Turnpike  Company,  the  Tri-State 
Building  and  Loan  Association  of  Fort  Wayne,  and 
John  W.  Vordermark,  in  the  nature  of  proceedings 
supplementary  to  execution.  The  object  of  the  suit 
was  to  reach  personal  property,  stocks  and  money  of 
Henry  P.  Vordermark  to  satisfy  a  copy  of  decree  on 
execution  for  alimony  in  favor  of  the  appellee,  and  it 
was  alleged  that  the  named  appellants,  severally,  held 
such  property,  stocks,  and  money,  fraudulently,  from 
the  payment  of  said  decree  and  writ.  The  appellee,  on 
May  17, 1893,  recovered,  as  against  the  appellants^  sev- 
erally, as  to  money,  stocks,  or  property  held  by  them 
respectively.  For  a  fuller  statement  see  Vordermark  v. 
Wilkinsotiy  142  Ind.  142.  The  transcript  upon  this  ap- 
peal was  filed  in  this  court  October  28, 1895,  as  will  be 
observed,  more  than  two  years  after  the  rendition  of 
the  decree.  The  appellee  now  moves  to  dismiss  the  ap- 
peal, first,  as  to  Harry  E.  and  Mary  Maud  Vordermark; 
second,  as  to  the  appellants  other  than  the  two  just 
named,  and,  third,  as  to  all  of  the  appellants.  The 
causes  assigned  for  dismissal  are,  that  the  appeal  was 
not  taken  within  the  time  prescribed,  one  year,  and  be- 
cause upon  a  former  appeal,  by  the  negligence  of  said 
Harry  E.  and  Mary  Maud  Vordermark,  the  necessary 
parties  were  not  brought  into  court,  and  the  appeal  was 
dismissed,  as  shown  by  Vordermark  v.  Wilkinson^  supra. 
On  behalf  of  said  Harry  E.  and  Mary  Maud  Vorder- 
mark, it  is  shown  that  at  the  date  of  the  rendition  of 
the  decree  herein,  they  were  minors,  and  remained 
under  that  disability  until  less  than  one  year  before 
this  appeal  was  perfected.  For  the  other  appellants, 
objection  to  the  motion  is  made  upon  the  ground  that 
a  reversal  as  to  said  Harry  E.  and  Mary  Maud  Vor- 
dermark will  necessarily  affect  the  interests  of  said 
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other  appellants,  and  that  the  law  does  not  contem- 
plate a  reversal  affecting  the  interests  of  persons  not 
parties,  as  would  be  the  case  if  they  were  not  enter- 
tained as  appellants. 

The  section  of  the  statute,  645,  Bums'  R,  S.  1894, 
limiting  the  time  for  appeals,  provides  that:  "Where 
the  appellant  is  under  legal  disabilities  at  the  time  the 
judgment  is  rendered,  he  may  have  his  appeal  at  any 
time  within  one  year  after  the  disability  is  removed.^' 
There  can  be  no  doubt,  therefore,  that  this  appeal,  as 
to  said  two  minors,  is  in  time,  and  cannot,  for  that 
reason,  be  dismissed.  Little,  if  any,  reason  appears, 
however,  in  support  of  the  proposition  that  this  ex- 
tension as  to  those  under  disabilities  may,  of  itself, 
operate  to  extend  the  time  for  appeal  as  to  those  not 
under  disability  and  who  could  have  appealed  within 
the  year  and  rendered  their  appeal  effective,  notwith- 
standing the  minority  of  other  judgment  defendants. 
"Nor  does  the  provision,  section  669,  Bums'  R.  S.  1894, 
that  "when  any  appeal  has  been  dismissed,  another 
appeal  may  be  taken,''  have  the  effect  to  extend  to  any 
appellapt,  even  if  under  disabilities,  the  right  to  ap- 
peal after  the  statutory  limit  of  one  year,  and  the  re- 
moval of  disabilities.  That  provision  was  intended 
simply  to  prevent  the  foreclosure  of  one's  right  of  ap- 
peal because  of  the  dismissal  of  a  former  appeal.  It 
was  not  designed  to  extend  the  time  for  an  appeal.  As 
to  whether  an  appeal  shall  be  dismissed  depends  upon 
the  non-existence  of  jurisdiction  in  the  court  to  which 
the  appeal  is  taken,  and  when  dismissed  for  such  cause 
the  status  of  the  case  is  as  if  no  appeal  had  been  taken. 
The  right  to  an  appeal,  where  an  earlier  appeal  has 
been  dismissed  for  the  want  of  jurisdiction,  would 
probably  have  existed  in  the  absence  of  this  statutory 
provision,  if  taken  in  time.  See  Sanders  v.  Moore,  52 
Ark.  376;  In  re  Rose,  80  Cal.  166;  Columbety.  Pacheco, 
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46  Gal.  660;  Johnson,  Daniels  dt  Co.,  v.  Polk  County, 
24  Fla.  28;  Hook  v.  Richeson,  106  111.  392;  McWiU 
Hams  V.  Michel,  43  La.  Ann.  984;  2  Ency.  PL  and  Pr., 
p.  357. 

The  right  of  appeal  thus  reserved  to  the  minors  can 
not  be  defeated  by  the  conclusion  that  other  parties 
to  the  judgment  of  the  circuit  court  may  have  lost 
their  right  of  appeal  if  they  have  complied  with  the 
requirements  of  the  statute.  No  question  is  made  that 
they  have  not  complied  with  the  statute,  but  it  is  said 
that  section  647,  Burns'  R.  S.  1894,  gives  their  co-appel- 
lants the  right  to  maintain  their  appeal  herein.  That 
section  provides  that  "A  part  of  several  co-parties  may 
appeal;  but  in  such  case,  they  must  serve  notice  of  the 
appeal  upon  all  the  other  co-parties  and  file  the  proof 
thereof  with  the  clerk  of  the  Supreme  Court.  Unless 
they  appear  and  decline  to  join,  they  shall  be  regarded 
as  having  joined,  and  shall  be  liable  for  their  due  pro- 
portion of  the  costs.  If  they  decline  to  join,  their 
names  may  be  struck  out,  on  motion;  and  they  shall 
not  take  an  appeal  afterward,  nor  shall  they  derive 
any  benefit  from  the  appeal,  unless  from  the  necessity 
of  the  case,  except  persons  under  legal  disabilities." 
Another  section  of  the  statute,  section  646,  Burns'  RS. 
1894,  should  be  considered  in  this  connection:  "The 
SupremeCourt,  upon  being  satisfied  that  the  statute  of 
limitations  has  barred  a  part  only  of  the  appellants, 
may  strike  their  names  from  the  record,  and  proceed 
to  affirm,  or  reverse,  or  modify  the  judgments  as  to 
those  appellants  only  who  are  before  the  court." 
Under  the  plain  language  of  this  section  it  has  been 
held  proper  to  strike  out  the  names  of  those  who 
might,  but  did  not,  appeal  in  time,  and  to  consider 
the  appeal  as  to  those  whose  disabilities  deferred  the 
time  for  appeal  as  to  them.  McEndree  v.  McEndree.  12 
Ind.  97;  Hawkins  v.  Haxckins,  Admr.,  28  Ind.  66. 
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This  case  presents  an  instance  where,  under  sec- 
tion 647,  stipra,  "a  part  of  several  co-parties  may  ap- 
peal," and  this  has  been  accomplished  by  serving 
notice  upon  the  other  co-parties.  The  provision  of 
section  647,  supra^  that  if  such  notified  co-parties  do 
not  appear  and  decline  to  join  they  shall  be  regarded 
as  having  joined,  being  considered  in  connection  with 
section  646,  supray  and  the  period  of  limitations  pro- 
vided in  section  645,  supra^  cannot  enlarge  such  limita- 
tion as  to  them,  nor  narrow  the  effect  of  section  646, 
supra.  They  must  be  held  to  possess  no  power  to  join, 
even  by  affirmative  action,  and  much  less  by  merely 
failing  to  decline.  They  can  only  do  that  which  the  law 
permits,  and  that  is  to  not  join.  The  rules  of  practice, 
as  written  in  the  statute,  declare  their  non-joinder. 
Their  names  must,  therefore,  be  stricken  out,  "nor 
shall  they  derive  any  benefit  from  the  appeal,  unless 
from  the  necessity  of  the  case."  The  names  of  all  of 
the  appellants,  excepting  Harry  E.  Vordermark  and 
Mary  Maud  Vodermark,  are  stricken  out,  and  the  ap- 
peal as  to  them  is  dismissed,  with  the  reservation  that 
if  the  "necessity  of  the  case"  requires,  upon  considera- 
tion of  the  interests  of  the  remaining  appellants,  the 
judgment  of  the  circuit  court  may  be  modified  so  as 
to  benefit  one  or  more  of  those  whose  names  are 
stricken  out. 

Upon  the  issues  and  judgment  the  property  in- 
volved was  the  one-half  interest  in  a  stock  of  boots 
and  shoes  in  Fort  Wayne,  and  eighteen  and  three- 
quarter  shares  of  stock  in  the  New  Haven  and  Fort 
Wayne  Turnpike  Company,  claimed  by  John  W.  Vor- 
dermark by  transfer  from  said  Henry  P.  Vordermark 
and  adjudged  subject  to  said  execution;  one  piano, 
claimed  by  Lillian  Ada  Vodermark  and  held  to  be  sub- 
ject to  the  execution;  $85.00  in  money,  claimed  by  said 
Lillian  Ada  and  Mary  Maud  Vordermark,  and  held  to 
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be  subject  to  said  executions,  and  thirty  shares  of 
stock  in  the  Tri-State  Building  and  Loan  Association, 
and  $290.00  in  money  claimed  by  Harry  E.  Vorder- 
mark, and  adjudged  liable  to  the  appellee's  execution. 
Il  will  be  seen,  therefore,  that  the  interest  in  said  sum 
of  f  85.00,  claimed  by  the  appellant,  Mary  Maud  Vor- 
dermark, and  thirty  shares  of  building  and  loan  stock, 
and  $290.00  claimed  by  Harry  E.  Vordermark,  consti- 
tute the  only  property  in  question  upon  this  appeal, 
and  the  interests  of  the  appellee  and  said  appellants, 
Harry  E.  and  Mary  Maud  directly  therein,  and  of  said 
Building  Association  and  Lillian  Ada  indirectly 
therein  are  the  only  interests  here  to  be  affected. 

The  action  of  the  trial  court  in  overruling  a  de- 
murrer to  the  complaint,  filed  on.  behalf  of  said  Harry 
E.  and  Mary  Maud,  is  assigned  as  error,  and  urged 
for  our  decision.  The  objection  to  the  complaint  is, 
that  it  did  not  allege  that  Henry  P.  Vordermark  at 
that  time  held  no  other  property  subject  to  execution 
from  which  appellee's  execution  could  have  been  sat- 
isfied in  whole  or  in  part.  It  has  been  fully  settled  by 
the  adjudications  that  the  extraordinary  remedy  of 
proceedings  supplementary  to  execution,  as  provided 
by  our  statute,  will  not  be  extended  without  necessity; 
that  such  necessity  does  not  appear  unless  it  is  shown 
by  some  such  allegation  as  that  said  to  be  absent  from 
the  complaint  here  in  review.  If  under  the  allegations 
of  such  complaint  it  cannot  be  said  that  the  execution 
creditor  may  not  enforce  his  writ  without  resort  to 
the  property  claimed  by  the  third  party,  it  would  cer- 
tainly not  state  a  cause  of  action,  or  rather  would  not 
support  the  statutory  remedy.  Dillman  v.  Dillmariy  90 
Ind.  585;  Earl  v.  Skiles,  93  Ind.  178;  Cushman  v.  Gfep- 
hart^  97  Ind.  46;  Baker  v.  State^  ex  rel.,  109  Ind.  47; 
Hollcraft  v.  Douglass,  115  Ind.  139;  Balz  v.  Benning- 
hof,  5  Ind.  App.  522. 
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It  is  insisted,  by  the  learned  counsel  for  the  appel- 
lee, that  the  allegation  of  the  complaint,  that  "Henry 
P.  Vordermark  has  property  and  money  that  should 
be  applied  or  paid  to  the  satisfaction  of  said  judgment, 
and  that  he  fraudulently  conceals  and  withholds  the 
same  from  the  payment  thereof,  ♦  ♦  ♦  and  that 
Henry  P.  Vordermark  be  required  to  turn  over  f o  said 
sheriff  all  money  and  property  in  his  possession,'^  is 
sufficient  to  meet  the  requirement  of  the  cases  cited. 

In  Cushman  v.  Oephart,  supraj  the  allegation  was 
that  "said  Cushman  had  property  at  said  county 
which  he  wrongfully  refused  to  apply  to  the  payment 
of  said  judgment,  but  which  cannot  be  reached  or 
levied  on  by  such  execution."  This  was  held  insuffi- 
cient as  not  showing  a  "necessity  for  the  proceedings.^' 

In  Baker  v.  States  supra,  the  allegation  was  that  the 
appellant  had  "fraudulently  concealed,  removed,  con- 
veyed and  transferred  his  property  subject  to  execu- 
tion/' and  of  this  it  was  said  by  this  court:  "For 
aught  that  appears,  he  may  have  had  an  abundance  of 
property  in  the  county  out  of  which  the  amount  due 
upon  the  judgment  might  have  been  readily  made  by 
an  ordinary  execution.''  The  allegation  that  he  had 
property  and  money  which  he  was  fraudulently  con- 
cealing and  which  should  be  applied  to  the  judgment, 
we  do  not  think  sufficient  to  exclude  the  fact  that  he 
may  have  had  property  not  concealed,  but  subject  to 
execution  and  from  which  the  writ  might  have  been 
fully  satisfied.  The  demurrers  of  said  Harry  E  and 
Mary  Maud  should,  therefore,  have  been  sustained; 
and  for  this  error,  the  judgment,  as  to  them,  is  re- 
versed, with  instructions  to  sustain  their  said  de- 
murrers, and,  of  necessity,  the  judgment  as  it  incident- 
ally affected  said  Building  Association,  as  to  turning 
out  said  stock  for  sale  by  the  sheriff,  is  directed  to  be 
vacated. 
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166    360  [No.  17,781.    Filed  February  18.  18»7.] 


WiLLS.T'Conatruction  of, — Testator  Assuming  to  Bequeath  Property 
Not  His  Own. — Election  by  Devisees. — A  testator  devised  his  real  es- 
tate to  his  children,  made  certain  bequests  to  other  parties,  and, 
assuming  that  a  certain  policy  of  insurance  on  his  life,  payable  to 
his  children,  was  his  own  property,  provided  that  the  proceeds  of 
such  policy  should  be  paid  to  his  executor  to  carry  out  the  terms  of 
the  will.  The  children  of  testator  accepted  under  the  will  and  took 
possession  of  the  real  estate,  but  as  beneficiaries  claimed  the  pro- 
ceeds of  the  insurance  policy.  Held,  that  the  children  having 
elected  to  take  the  benefits  provided  for  them  in  the  will  abandoned 
their  right  to  the  policy    pp.  64r-69. 

Same. — Construction. — Parol  Evidence.— Insurance  Policy. — Where  a 
testator  bequeaths  the  proceeds  of  an  insurance  policy,  describing 
it  only  as  "my  life  insurance  policy,"  parol  evidence  is  admissible 
in  an  action  to  construe  the  will,  for  the  purpose  of  identifying  the 
policy,   p.  68. 

Appeal. — Error  Not  Pr^udidal. — Appellant  cannot  complain  of  an 
error  of  the  trial  court  which  reduced  the  amotmt  for  which  judg- 
ment would  otherwise  have  been  rendered,    p.  70. 

Same. — Election  to  Take  Under  Will. — Where  at  the  time  a  testator 
made  his  will  one  of  his  children  had  died  leaving  as  his  only  heir 
a  son  to  whom  testator  bequeathed  certain  property,  and  where 
said  testator  asstmied  by  said  will  to  dispose  of  the  proceeds  of  a. 
certain  insurance  policy,  payable  at  testator's  death  to  his  children, 
the  son  of  said  deceased  child  is  not  put  to  his  election  to  take  un- 
der the  will,  or  claim  under  the  policy,  as  the  interest  of  the  de- 
ceased child  in  the  policy  went  to  his  administrator,    p.  70. 

From  the  Allen  Circuit  Court.   .Affirmed  in  party  re- 
versed in  part. 

W.  P.  Breen  and. 5^.  L.  Morris,  for  appellants. 

T.  E.  Ellison  and  C.  W.  Kuhne,  for  appellee. 

Howard,  J. — ^This  was  an  action  to  construe  a  will, 
and  to  compel  distribution  in  accordance  therewith. 
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George  F.  W.  Schiefer,  by  his  last  will,  devised  his 
real  estate  in  specific  parcels,  to  his  children,  Caroline 
Haberkorn,  Margaret  Swartz,  Sophia  Bremer,  and 
Charles  W.  Schiefer,  and  made  certain  bequests  to  his 
grandchild,  Lorenz  Schiefer,  only  child  of  George  W. 
Schiefer,  deceased,  and  to  other  parties.  By  the  tenth 
item  of  his  will,  he  directed  that,  out  of  any  balance 
that  might  remain  after  paying  his  debts,  the  be- 
quests previously  made  and  the  expenses  of  admin- 
istering his  estate,  his  executor  should  liquidate,  as 
far  as  possible,  the  debt  remaining  on  the  property  of 
appellee,  Caroline  S.  Schiefer,  wife  of  his  son  Charles. 
The  ninth  item  of  the  will  is  as  follows:  "My  life 
insurance  policy,  amounting  to  one  thousand  dollars, 
I  hereby  order  to  be  paid  to  my  executor,  to  carry  out^ 
this,  my  last  will.^' 

On  May  17,  1894,  appellee  filed  a  petition  in  the 
matter  of  the  estate  of  said  George  F.  W.  Schiefer,  in 
which  she  alleged,  after  stating  the  above  facts,  that 
said  Schiefer  died  a  few  days  after  making  the  above 
mentioned  will,  a  copy  of  which  she  set  out  in  the 
petition;  that  the  children  of  said  Schiefer  had  ac- 
cepted the  provisions  of  said  will  in  their  favor,  and 
were  then  in  possession  of  the  property  respectively 
devised  to  them;  that,  some  time  prior  to  the  death  of 
the  said  George  F.  W.  Schiefer,  the  Mutual  Life  In- 
surance Company  of  New  York  issued  a  policy  of  in- 
surance on  his  life,  payable,  at  his  death,  to  his  wife, 
if  living,  or,  if  dead,  to  her  children;  that  said  Schiefer 
had  always  kept  possession  of  this  policy  and  re- 
garded it  as  his  own  property,  and  had  no  other  in- 
surance on  his  life;  that,  after  the  death  of  said 
Schiefer,  his  children — ^their  mother  being  dead — and 
his  grandchild,  had  collected  and  divided  among  them 
the  amount  due  on  said  policy;  that  the  assets  of  the 
Vol.  147—6 
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estate  of  George  F.  W.  Schiefer,  without  including 
the  amount  of  the  said  policy  of  insurance,  would  be 
insufficient,  after  paying  the  debts  and  legacies,  to 
liquidate  any  portion  of  the  mortgage  of  $950.00  on 
appellee's  property,  which  is  the  debt  mentioned  in 
the  tenth  item  of  said  will;  that  all  the  property  of 
said  Schiefer  had  been  received  by  his  executor,  ex- 
cept the  real  estate  devised,  as  aforesaid,  to  his  chil- 
dren; that  the  only  children  of  the  wife  of  said 
Schiefer  were  the  said  Charles  Schiefer,  Caroline 
Haberkom,  Margaret  Bwartz,  Sophia  Bremer  and 
George  W.  Schiefer;  that  said  George  W.  Schiefer 
died  after  the  death  of  his  mother;  that  Herman  H. 
Hartwig  was  the  administrator  of  the  estate,  and  said 
Lorenz  Schiefer  the  only  child  of  George  W.  Schiefer, 
deceased.  The  prayer  of  the  petition  was  that  the  per- 
sons who  received  the  proceeds  of  said  policy  of  in- 
surance should  account  therefor  to  the  said  adminis- 
trator of  the  estate  of  George  F.  W.  Schiefer. 

On  the  overruling  of  demurrers  to  the  complaint, 
the  cause  was  submitted  to  the  court,  on  answers  in 
general  denial.  The  decree  of  the  court  was  sub- 
stantially in  accordance  with  the  prayer  of  the  com- 
plaint. 

The  assignments  of  error  relied  upon  by  appellants 
relate  to  the  sufficiency  of  the  petition  or  complaint, 
and  to  the  overruling  of  the  appellant's  motion  for 
a  new  trial  and  of  the  motion  for  judgment  in  their 
favor. 

Counsel  for  appellants  contend  that  the  complaint 
id  insufficient  for  the  reason  that  it  discloses  that  the 
life  insurance  policy,  referred  to  in  item  nine  of  the 
will,  was  not  in  fact  the  property  of  the  testator;  that 
it  was  made  in  favor  of  his  wife,  and  on  her  death  be- 
longed to  her  children;  but  that  the  words  of  the  will 
do  not  show  this  fact,  and  hence  the  children  are  not 
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called  upon  to  elect  as  to  which  they  will  take — ^the 
provisions  made  for  them  in  the  will,  or  their  interest 
in  the  insurance  policy.  In  other  words,  that  they 
may  keep  both. 

Counsel  state  their  position  in  these  words:  "The 
doctrine  of  election,  as  applied  to  wills,  is  this:  If 
a  testator  disposes  of  property,  not  his  own,  and  gives 
a  benefit  to  the  person  to  whom  that  property  belongs, 
the  devisee  or  legatee  accepting  the  benefits  so  given 
liim,  must  make  good  the  testator's  attempted  dis- 
position of  such  person's  property.  Jarman  on  Wills 
(Bigelow's  ed.),  Vol.  1,  443.  We  do  not  for  a  moment 
dispute  that  this  is  the  law,  but  simply  say  that  it  has 
not  the  slightest  application  to  the  case  before  the 
court.    Our  position  is  this: 

1.  The  words  of  the  will  do  not,  in  themselves, 
make  a  case  for  an  election. 

2.  Parol  evidence  cannot  be  admitted  to  show  an 
intention  on  the  part  of  the  testator  not  expressed  in 
his  will.'' 

•  We  think  it  very  clear  that  the  testator,  in  his  will, 
assumes  to  be  the  owner  of  the  insurance  policy.  He 
calls  it  his  policy,  and  proceeds  to  dispose  of  it  as  a 
part  of  his  estate.  It  therefore  appears  from  the  terms 
of  the  will  itself  that  his  devises  and  bequests  are 
made  on  the  presumption  that  the  devisees,  in  accept- 
ing the  provisions  made  for  them  by  him,  shall  yield 
their  interest  in  the  policy,  if  any  they  have,  to  the 
uses  and  purposes  named  by  him  in  the  very  will  under 
which  they  claim.  They  receive  the  benefits  given 
them  in  the  will  on  condition  that  they  shall  suffer 
the  proceeds  of  the  policy  to  be  disposed  of  as  in  the 
will  directed.  See  note  to  Loring  v.  Crafty  Exr.y  16  Ind. 
110.  For  a  case  much  like  the  case  at  bar,  see  Huhlein 
V.  Huhleifiy  87  Ky.  247,  at  p.  252.    See,  also,  Fetter  on 
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Equity  (Hornbook  Series),  p.  50,  and  following,  and 
cases  cited  in  notes. 

The  intention  of  the  testator  is  not  here  in  doubt, 
but  clearly  expressed,  namely,  to  have  the  proceeds 
of  the  life  insurance  policy  paid  to  his  executor,  in 
order  to  carry  out  the  provisions  of  his  will.  No  evi- 
dence, parol  or  written,  is  needed  to  render  this  in- 
tention perfectly  clear.  It  is  found  in  the  words  of  the 
will  itself.  It  may  be  necessary,  however,  to  identify 
the  insurance  policy,  called  in  the  will  "my  life  insur- 
ance policy;"  as,  if  he  had  said  I  give  my  gray  horse 
to  my  friend,  John  Smith,  it  might  be  necessary  to 
identify  the  gray  horse  and  the  legatee,  John  Smith. 

Counsel's  citation  from  McAlister  v,  Butterfieldy  31 
Ind..  25  is  here  in  point: 

"In  the  case  of  Mann  v.  Mannas  Exr^a.j  1  John  Ch. 
231,  Chancellor  Kent,  in  delivering  the  opinion,  said: 
*It  is  a  well  settled  rule,  that  seems  not  to  stand  in  need 
of  much  proof  or  illustration,  for  it  runs  through  all 
the  books  from  Cheyney^a  case  down  to  this  day,  that 
parol  evidence  cannot  be  admitted  to  supply  or  con- 
tradict, enlarge  or  vary,  the  words  of  a  will,  nor  to 
explain  the  intention  of  the  testator,  except  in  two 
specified  cases:  1.  Where  there  is  a  latent  ambiguity 
arising  dehors  the  will  as  to  the  person  or  subject 
meant  to  be  described;  and,  2.  To  rebut  a  resulting 
trust.  All  the  cases  profess  to  proceed  on  one  or  the 
other  of  those  grounds.^ " 

So,  also,  in  Eedfield  on  Wills,  page  745,  it  is  said: 
"It  is  undeniable  that  parol  evidence  is  receivable,  to 
the  same  extent  as  in  other  cases,  in  aid  of  the  con- 
struction of  written  instruments,  i.  e.  to  show  the  con- 
dition of  the  subject-matter  and  the  surrounding  cir- 
cumstances so  far  as  to  place  the  court  in  the  position 
of  the  testator.  But  the  intent  must  appear  by  the 
words  of  the  will,  with  the  aid  of  allowable  construe- 
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tion,  or  it  cannot  be  regarded  in  determining  the  qnes- 
tion  of  election." 

So,  too,  in  the  well  considered  case  of  Chappellj 
Admr.y  y. Missionary  Society,  3  Ind.  App.  356,  50  Am.  St. 
276,  citing  numerous  authorities,  Robinson,  C.  J., 
speaking  for  the  court  said :  "The  authorities  seem  to 
settle  the  rule  in  the  construction  of  a  will  to  be,  that, 
in  looking  for  the  intention  of  the  testator,  surround- 
ing circumstances  may  be  taken  into  consideration, 
but  that  extrinsic  evidence  will  not  be  received  to 
vary,  contradict,  or  control  the  terms  of  a  will;  yet 
that  evidence  of  surrounding  circumstances,  of  the 
subject-matter  of  the  devise,  and  the  person  to  be  ben- 
efited thereby,  is  receivable  to  enable  the  court  to  de- 
termine both  the  subject  and  object  of  a  testator^s 
bounty;  and  for  the  purpose  of  determining  the  ob- 
ject of  a  testator's  bounty,  or  the  subject  of  disposi- 
tion, a  court  may  inquire  into  every  material  fact  re- 
lating to  the  person  who  claims  under  the  will,  and  to 
the  property  which  is  claimed  as  the  subject  of  dis- 
position, and  to  the  circumstances  of  the  testator  and 
his  family  and  affairs,  for  the  purpose  of  enabling  the 
court  to  identify  the  person  or  thing  intended  by  the 
testator."  See,  also  Moore  v.  Baker ^  4  Ind.  App.  115. 

The  intention  of  the  testator  to  dispose  of  the  pro- 
ceeds of  the  insurance  policy  is  clear  from  the  terms 
of  the  will,  and  the  appellants  electing  to  take  the 
benefits  provided  for  them  in  the  will,  cannot  be  heard 
now  to  deny  the  right  of  the  testator  to  make  such 
disposition  of  the  policy,  as  if  it  were  his  own.  Parol 
proof  will  be  admitted,  not  to  determine  the  inten- 
tion of  the  testator,  but  to  identify  the  insurance 
policy  named  in  the  will.  The  complaint,  therefore, 
was  not  subject  to  the  demurrers  urged  against  it. 

As  to  the  contention  that  a  new  trial  should  have 
been  granted  for  failure  of  evidence  to  sustain  the  ma- 
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terial  allegations  of  the  complaint,  we  find,  on  exam- 
ination that  there  is  evidence  sufficient  for  the  pur- 
pose. The  testator  generally,  if  not  always,  paid  the 
premiums  on  the  policy  and  spoke  of  it  as  his  own; 
and  undoubtedly,  as  we  think  the  evidence  shows,  re- 
garded the  policy  as  a  provision  for  his  wife  and  chil- 
dren, and,  hence,  as  a  part  of  his  estate. 

It  is  said  that  there  is  no  evidence  to  support  the 
finding  of  the  court  that  the  value  of  the  policy  was 
1962.25,  while  the  evidence  shows  that  it  was  a  little 
less  than  $1,000.00.  This  is  a  small  matter,  but  as  the 
recovery  from  appellants  is  thereby  made  the  less, 
they  are  in  no  position  to  complain  of  the  error  if  it 
were  one. 

It  is  said,  however,  that,  in  any  event,  the  complaint 
cannot  be  held  good  as  against  Herman  H.  Hartwig, 
as  administrator  of  the  estate  of  George  W.  Schiefer; 
that  neither  said  adminstrator  nor  his  said  estate  re- 
ceived anything  under  the  will,  but  that  he  has  an 
interest  in  the  proceeds  of  the  insurance  policy;  that 
he  has,  therefore,  no  election  to  make. 

After  mature  consideration,  we  are  inclined  to  think 
that  this  contention  must  be  sustained,  however  in- 
equitable it  may  seem.  By  the  terms  of  the  insurance 
policy,  the  proceeds,  on  the  death  of  George  F.  W. 
Schiefer,  were  payable  to  his  wife,  if  living,  and,  she 
being  dead,  to  her  children,  of  whom  George  W. 
Schiefer  was  one.  But  George  W.  Schiefer  having 
himself  died  before  his  father,  his  administrator  be- 
came entitled  to  a  proportionate  share  of  the  pro- 
ceeds of  the  policy.  Neither  George  W.  Schiefer,  how- 
ever, nor  his  estate,  received  anything  under  the  will 
of  George  F.  W.  Schiefer.  It  is  true  that  Lorenz 
Schiefer,  the  son  and  only  heir  of  George  W.  Schiefer, 
did  receive  bequests  under  the  will  of  his  grandfather; 
and  while  such  bequests,  in  equity,  would  seem  to  re- 
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quire  an  election  by  tiim  before  he  could  receive, 
through  the  administrator  of  his  father's  estate,  a 
share  of  the  insurance  policy;  yet,  strictly  speaking, 
the  administrator,  and  not  the  heir,  being  entitled  to 
the  personal  estate,  including  the  share  of  the  insur- 
ance policy,  it  follows  that  there  is  no  one  to  make  an 
election.  The  administrator  receives  the  share  of  the 
insurance  policy,  and  the  heir  receives  the  share  of  his 
grandfather's  estate;  but  neither  of  them  receives 
both  shares,  and  so  the  law  as  to  election  can  apply  to 
neither. 

The  judgment  is,  therefore,  affirmed  as  against  all* 
the  appellants,  except  Herman  H.  Hartwig,  adminis- 
trator of  the  estate  of  George  W.  Schiefer;  and  as  to 
such  administrator  the  judgment  is  reversed,  with  in- 
structions to  grant  a  new  trial  as  to  him. 
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From  the  Blackford  Circuit  CJourt.  Appeal  dismissed. 
B.  H.  Hartford^  for  appellants 

John  Cantwellj  8.  W.  Caniwdl  and  L.  B.  SimmonSy 
for  appellee. 

Jordan,  C.  J. — Appellants,  by  a  written  contract 
executed  in  1892,  leased  certain  lands  then  owned  by 
them  to  the  appellee  for  the  purpose  of  mining  for  oil 
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and  natural  gas  for  a  period  of  ten  years.  They  insti- 
tuted this  action  to  have  said  lease  declared  termi- 
nated and  canceled,  under  the  facts  averred  in  the 
complaint.  A  demurrer  by  the  appellee  was  sustained 
to  the  complaint  and,  appellants  refusing  to  plead 
over,  judgment  for  cost  was  rendered  against  them  on 
February  5, 1895.  From  this  judgment  they  appealed 
to  this  court,  and  filed  a  transcript  of  the  proceedings 
below  in  the  oflBce  of  the  clerk,  on  February  3,  1896. 
The  first  step  taken  by  the  appellee  is  the  filing  of  a 
verified  motion  setting  up  facts  in  bar  of  the  appeal, 
and  demanding  that  the  same  be  dismissed.  The  mo- 
tion discloses  the  following  facts:  On  May  29,  1895, 
appellants  sold  and  conveyed  the  leased  premises  to 
one  William  C.  Dudding,  and  on  the  same  date  as- 
signed and  transferred  to  said  Dudding  all  of  their 
right,  title  and  interest  in  and  to  the  lease  in  con- 
troversy. On  September  7, 1895  they  received  and  ac- 
cepted from  appellee  under  said  lease  all  of  the  rents 
due  to  them  from  the  time  of  its  execution  to  said 
date.  That  after  they  assigned  the  lease  to  Dudding, 
he  accepted  and  received  from  appellee  all  of  the  rent 
due  to  him  under  the  lease,  and  all  of  the  rent  due  to 
appellants,  and  their  said  assignee  has  been  paid  and 
accepted  by  them  to  July  1,  1896.  On  May  30,  1895, 
Dudding  paid  off  and  satisfied  all  cost  adjudged  by  the 
lower  court  in  this  action  against  appellants.  Some- 
time in  1895,  appellee  assigned  and  transferred  all  of 
its  interest  and  title  in  the  lease  in  question  to  the 
Fort  Wayne  Gas  Company.  These  facts  establish 
that,  before  the  appeal  of  the  cause,  the  actual 
controversy  between  the  parties  had  been  terminated 
or  disposed  of  by  the  acts  of  the  appellants.  The  lat- 
ter, after  the  rendition  of  the  judgment,  seem  to  have 
waived  their  objection  urged  for  the  cancellation  of 
the  lease,  and  recognize  it  as  still  of  binding  force  and 
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effect  by  assigning  the  same  to  Dudding  and  by  ac- 
cepting all  of  the  rents  due  to  them  thereunder,  accru- 
ing subsequently  to  the  rendition  of  the  judgment 
from  which  they  appealed.  They  also  sold  and  con- 
veyed the  leased  premises  described  in  their  com- 
plaint, and  the  purchaser  thereof  has  paid  and  satis- 
fied the  judgment.  The  facts  considered  as  a  whole, 
we  think,  show  that  the  appellants,  at  the  time  this 
appeal  was  taken,  no  longer  had  any  interest  in  the 
real  controversy  which  they  ask  us  to  decide  in  their 
favor.  The  actual  issue  between  the  parties  was  ap- 
parently at  an  end  before  the  appeal  was  taken.  All 
of  appellant's  rights  involved  in  this  action  seem  to 
have  been  by  them  voluntarily  abandoned,  leaving 
nothing  properly  for  this  court  to  determine.  As  the 
case  now  stands  there  is  no  real  present  question  in- 
volving 'actual  interest  and  rights,  for  us  to  consider 
and  decide,  and,  under  such  circumstances,  the  apppeal 
should  be  dismissed.  In  Faucher  v.  GrasSj  60  la.  505, 
the  plaintiff  obtained  a  decree  restraining  the  de- 
fendant from  carrying  on  the  business  of  a  blacksmith 
in  a  shop  on  certain  premises.  The  defendant  ap- 
pealed, but  subsequently  lost  his  title  to  the  shop  by  a 
sheriff's  sale.  It  was  held  that  he  no  longer  had  any 
standing  on  appeal  to  ask  a  review  of  the  decree,  and 
that  the  court  would  not  review  it  for  the  purpose  only 
of  determining  who  ought  to  pay  the  cost  in  the  lower 
court.  The  rule  there  asserted  is  applicable  in  all  re- 
spects to  the  case  at  bar.  In  Hasty  v.  Funderburk,  89 
N.  C.  93,  on  a  motion  to  dismiss  the  appeal  the 
court  said:  "This  court  has  repeatedly  held,  that  when 
it  appears  that  the  matter  in  litigation  in  the  action 
before  it  has  been  settled  by  the  parties,  or  disposed 
of  in  some  other  way,  and  it  has  thus  become  unneces- 
sary to  decide  the  questions  presented  by  the  appeal, 
it  will  not  proceed  to  consider  or  decide  them,  but  will 
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dismiss  the  appeal.  Courte  are  eminently  practical 
tribunals.  It  is  not  their  province,  and  ought  not  to 
be  their  desire,  to  decide  questions  or  causes  unneces- 
sarily." See  Elliott  App.  Proced.,  section  148  and  au- 
thorities there  cited;  McGrew  v.  Oraystoriy  144  Ind.  165; 
State  V.  Philips^  97  Mo.  331;  Chicago,  etc.,  R.  W.  Co. 
V.  Dey,  76  la.  278;  United  States  v.  Phillips^  6  Peters 
776,  in  support  of  the  conclusion  reached. 

The  motion  to  dismiss  the  appeal,  under  the  facts, 
must  be  sustained.    Appeal  dismissed. 
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[Na  17,78«.    FUed  February  18, 1897.] 

Cbiminal  Ij^w.^-IndictTnent^FaUure  to  Charge  a  PMie,  Qffenm,^ 
Practice. — ^The  question  as  to  whether  or  not  an  indiotment  states 
facts  constituting  a  public  offense  should  be  presented  by  a  motion 
to  quash  or  a  motion  in  arrest,  and  not  by  motion  to  direct  the  ver- 
dict,   jp.  77. 

liTDiiynasiNT.'-' Sufflcieney  Qf,— Embezsdemeni, — Where  the  offense 
charged  in  the  indictment  is  a  statutory  one  it  is  not  necessary  as 
a  general  rule,  to  set  out  in  the  indictment  the  facts  constituting 
'the  crime,  but  it  is  sufficient  to  charge  the  offense  in  the  language 
of  the  statute,  or  in  terms  substantiaUy  equivalent  thereto,  pp.  77 , 
78. 

Embbzzlbmsnt.— ^rtdence.  ^Pwoer  of  Legidature  to  Prescribe  Rules  of 
Evidenoe.^Statute  Cofwf rued.— Section  2031,  Bums'  R  S.  18»4, 
which  provides  that  the  failure,  suspension,  or  involuntary  liquida- 
tion of  a  banker  within  thirty  days  fitter  receiving  a  deposit  shall  be 
prima  facie  evidence  of  intent  to  defraud  on  the  part  of  such  banker 
is  not  unconstitutional  as  depriving  accused  of  the  presumption  of 
innocence,   pp.  78~S4- 

Evidence.— Potijcr  of  Legislature  to  Prescribe  Rules  Of. — Statutory 
Construction. — ^Where  the  legislature,  in  prescribing  the  rules  of 
evidence  leaves  the  party  a  fair  opportimity  to  establish  his  case  or 
defense  and  give  in  evidence  to  the  court  or  jury  all  the  facts  legit- 
imately bearing  on  the  issues  in  the  cause  to  be  considered  and 
weighed  by  the  tribunal  trying  the  same,  such  acts  of  the  legisla- 
ture are  not  unconstitutional,    pp.  79,  SO. 
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Ehbbzzlbment. — Insolvency  of  Bmnk  at  Time  Deposit  is  Made. — Stat- 
ute Construed, — When  money,  or  any  part  thereof,  deposited  with 
a  banker  is  not  paid  as  required  by  the  implied  contract  between 
the  bank  and  the  depositor,  on  account  of  the  insolvency  of  the 
banker  when  the  deposit  was  made,  the  money  so  deposited  is  lost 
to  the  depositor  within  the  meaning  of  section  2081,  Bums'  R-  S. 
18W.   p.  84. 

Statutory  CoNSTEUonoN. — Embezzlement  by  Banker. — Loss  of  De- 
posit.— Where  an  insolvent  banker  receives  a  deposit,  and  by  rea- 
son of  such  insolvency  the  depositor  is  deprived  of  his  contract 
right  to  have  the  money  refunded  upon  demand,  the  deposit,  within 
the  purview  of  section  2081,  Bums'  R.  b.  1894,  is  then  lost  to  the 
depositor  as  the  court  in  the  construction  of  a  statute  is  not  re- 
stricted to  the  primary  meaning  of  a  word  used  where  from  a  con- 
sideration of  the  whole,  and  every  part  of  the  statute,  it  is  plain 
that  the  word  is  used  in  a  different  sense,    pp.  86,  87. 

Ekbbzzlemsnt. — Indebtedness  of  Depositor  to  Bank. — Statute  Con- 
strued.— A  depositor  of  money  in  an  insolvent  bank  is  not  indebted 
to  it  within  the  meaning  of  section  2081,  Bums'  R.  S.  1894,  so  as  to 
relieve  the  banker  from  criminal  liability  for  receiving  money  dur- 
ing insolvency  merely  because  the  bank  held  his  unmatured  prom- 
issory note  for  1500.00  where  such  depositor  held  a  certificate  of  de- 
posit for  $1,500.00  for  money  deposited  in  such  bank  prior  to  the 
execution  of  the  note;  and  after  executing  the  note,  and  before 
making  the  deposit  when  the  bank  had  become  insolvent,  had  depos- 
ited at  different  times  certain  siuns  aggregating  9888. 1 8.    pp.  89-9S. 

'EiviDKSCfR.^Emhezzlement  by  Banker. — Receiving  Deposits  WJien  In- 
solvent—Proof  of  Insolvency. — In  a  prosecution  against  a  banker 
for  receiving  a  deposit  when  bank  was  insolvent  the  deed  of  assign- 
ment, inventory  of  property,  reports  of  sales,  reports  of  trustee 
showing  receipts  and  expenditures  and  claims  allowed,  and  the  or- 
der of  the  court  authorizing  the  trustee  to  compound  claims  and  all 
proceedings  had  thereunder  are  admissible  in  evidence  on  the  issue 
of  the  insolvency  of  the  bank.    pp.  93,  94. 

From  the  Parke  Circuit  Court.    Reversed. 

W.  A.  Ketchanij  Attomey-Gteneral,  Howard  Max- 
well, S.  B.  Davis,  S.  D.  Puett,  I.  N.  Pierce  and  M.  C. 
Hamillj  for  State. 

Lamb  &  Beasleyy  McNuti  dk  McNutt  and  8.  R.  Ham- 
iUf  for  appellee. 
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Monks,  J. — Appellee  was  prosecuted  and  acquitted 
in  the  court  below  on  the  charge  of  embezzlement. 
The  indictment  was  based  upon  section  2031,  Bums' 
R.  S.  1894  (Acts  1891,  p.  395),  which  is  as  follows: 

"If  any  banker,  or  broker,  or  person  or  persons, 
doing  a  banking  business,  or  any  oflBicer  of  any  bank- 
ing company,  or  incorporated  bank  doing  business  in 
this  state,  shall  fraudulently  receive  from  any  per- 
son or  persons,  firm,  company,  corporation,  or  from 
any  agent  thereof,  not  indebted  to  said  banker,  broker, 
banking  company  or  incorporated  bank,  any  money, 
check,  draft,  bill  of  exchange,  stock,  bonds,  or  other 
valuable  thing  which  is  transferable  by  delivery,  when 
at  the  time  of  receiving  such  deposit,  said  banker, 
broker,  banking  company  or  incorporated  bank  is  in- 
solvent, whereby  the  deposit  so  made  shall  be  lost  to 
the  depositor,  said  banker,  broker  or  officer,  so  receiv- 
ing such  deposit,  shall  be  deemed  guilty  [of]  embezzle- 
ment, and  upon  conviction  thereof,  shall  be  fined  in  a 
sum  double  the  amount  of  the  sum  so  embezzled  and 
fraudulently  taken,  and  in  addition  thereto  may  be 
imprisoned  in  the  state  prison  not  less  than  one,  nor 
more  than  three  years. 

"The  failure,  suspension  or  involuntary  liquidation 
of  [the]  banker,  broker,  banking  company  or  incor- 
porated bank,  within  thirty  days  from  and  after  the 
time  of  receiving  such  deposit,  shall  be  prima  facie  evi- 
dence of  an  intent  to  defraud,  on  the  part  of  such 
banker,  broker  or  officer  of  such  banking  company  or 
incorporated  bank." 

After  the  state  had  introduced  its  evidence  and 
rested,  the  court,  on  motion  of  appellee,  instructed  the 
jury  to  return  a  verdict  of  not  guilty.  To  which  in- 
struction the  State  excepted  and  reserved  the  ques- 
tion. 

This  is  the  first  error  assigned. 
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It  is  insisted  by  appellee  that  neither  count  of  the 
indictment  states  a  public  offense,  and  that,  therefore, 
it  was  proper  for  the  court  to  instruct  the  jury  to  find 
appellee  not  guilty.  The  question  of  whether  an  in- 
dictment states  facts  constituting  a  public  offense 
should  be  presented  by  a  motion  to  quash,  or  a  motion 
in  arrest.  In  this  manner  only  can  the  rights  of  the 
State  be  properly  protected.  If  a  verdict  of  not  guilty 
is  directed  by  the  court,  for  the  reason  that  the  indict- 
ment or  information  does  not  state  a  public  offense, 
and  the  court  should  be  in  error,  unless  the  record 
shows  that  the  defendant  was  acquitted  for  the  reason 
stated,  the  rights  of  the  State  to  again  prosecute  for 
said  offense  may  possibly  be  lost  under  the  doctrine 
that  the  defendant  has  been  once  in  jeopardy.  1 
Bishop  Crim.  Law,  section  1021 ;  3  Greenleaf  s  Ev.  sec- 
tion 35;  State  v.  Williams^  5  Md.  82;  People  v.  Barrett y  1 
Johns.  66;  Comm.  v.  Purchase,  2  Pick.  (Mass.)  525; 
Yaux's  Case,  4  Rep.  (Coke)  44;  2  Hale,  P.  C.  248;  2 
Hawk.  P.  C.  ch.  35,  section  8;  1  Starkie,  Cr.  PI.  (2d  ed.) 
320;  1  Chit  Cr.  Law,  458;  Archb.  Cr.  PI.  &  Ev.  (19th 
ed.)  143;  In  Russ.  Crimes  (6th  ed.)  48. 

There  is  no  hardship  to  a  defendant  in  requiring 
him  to  present  the  questions  of  the  sufficiency  of  the 
charge  against  him  by  motion  to  quash,  or  a  motion 
in  arrest,  so  that  he  may  again  be  indicted  for  the 
same  offense,  and  such  should  be  the  practice  of  the 
trial  court. 

The  only  objection  pointed  out  to  the  indictment 
is  "that  it  charges  that  appellee  unlawfully,  felo- 
niously and  fraudulently,  received  from  John  Bruns  a 
certain  deposit,  to-wit,  forty-five  dollars,  etc.,  when 
the  fact  constituting  the  fraud  should  have  been  set 
out."  The  offense  charged  is  a. statutory  one,  that  is, 
created  and  defined  by  statute,  and  in  such  case  it  is 
sufficient  as  a  general  rule  to  charge  the  offense  in  the 
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language  of  the  statute,  as  was  done  in  this  case. 
Ritter  v.  StatCy  111  Ind.  324,  and  cases  cited;  Trout  v. 
State,  111  Ind.  499. 

It  was  not  necessary,  therefore,  to  set  out  in  the  in 
dictment  the  facts  constituting  the  fraud,  but  it  was 
sufficient  to  charge  the  offense  in  the  language  of  the 
statute,  or  in  terms  substantially  equivalent  thereto. 

Counsel  for  appellee  say  "that  the  material  allega- 
tions in  each  count  of  the  indictment  are: 

1. — ^The  defendant  was  a  banker  and  person  doing 
a  banking  business. 

2. — That  as  such  banker  and  person  doing  a  bank- 
ing business  the  defendant  unlawfully,  feloniously 
and  fraudulently  received  from  John  Bruns  a  certain 
deposit,  to-wit,  forty-five  dollars, 

3. — At  the  time  of  receiving  the  deposit  the  defend- 
ant was  insolvent. 

4. — At  the  time  of  receiving  the  deposit  the  said 
John  Bruns  was  not  indebted  to  said  defendant. 

5. — That  said  deposit  was  lost  to  said  John  Bruns.*' 

Counsel,  however,  insist  that  even  if  the  indictment 
is  sufficient  "that  there  was  no  proof  of  any  of  the 
foregoing  allegations  except  the  first  and  third;  in 
other  words,  that  there  was  no  evidence  upon  said  sec- 
ond, fourth  and  fifth  allegations;  that  to  establish  the 
allegation  that  appellee  fraudulently  received  the  de- 
posit from  John  Bruns  there  must  be  evidence  show- 
ing a  design  on  the  part  of  appellee  to  get  Bruns  to 
deposit  the  money  by  a  trick,  artifice,  or  some  repre- 
sentation." 

The  second  section  of  the  act  upon  which  this  pros- 
ecution is  based  expressly  provides  that  the  failure, 
suspension,  or  involuntary  liquidation  of  a  banker 
within  thirty  days  after  receiving  such  deposit  shall 
be  prima  facie  evidence  of  intent  to  defraud  on  the 
part  of  such  banker. 
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It  was  established  by  the  evidence  that  appellee  had 
failed  and  suspended  within  thirty  days  after  the 
deposit  was  made.  Appellee  earnestly  contends  that 
this  part  of  the  act  is  unconstitutional,  that  it  de- 
prives the  accused  of  the  benefit  of  the  presumption  of 
innocence. 

In  Toght  v.  State^  124  Ind.  358,  this  court  held  that 
the  legislature  had  the  power  to  enact  provisions  like 
the  one  now  in  question.  The  court  said :  "It  has  often 
been  held  that  the  legislature,  in  defining  a  crime, 
may  also  enact  that  proof  of  facts  which  are  univer- 
sally recognized  as  indicating  guilt  shall  be  suflScient 
prima  facie  evidence  of  the  commission  of  an  offense 
defined  by  statute.  For  example,  it  is  enacted  in 
section  1817,  R.  S.  1881,  that  the  failure  of  a  public 
officer  to  account  for  and  pay  over  public  money  which 
has  come  into  his  hands,  shall  be  prima  fade  evidence 
of  the  embezzlement  thereof,  and  other  statutes  de- 
clare what  shall  be  deemed  sufficient  evidence  in  cases 
of  rape,  seduction,  receiving  stolen  goods,  obstructing 
highways,  and  the  like." 

We  think  it  clear  that  the  legislature  has  the  power 
to  prescribe  rules  of  evidence  and  methods  of  proof. 
A  law  which  would  in  effect  exclude  the  evidence  of  a 
party  and  thereby  deny  him  the  right  to  be  heard, 
would  deprive  him  of  due  process  of  law.  A  law 
which  provides  that  certain  facts  are  conclusive  proof 
of  guilt  would  be  unconstitutional,  as  also  would  one 
which  makes  an  act  primu  facie  evidence  of  crime 
which  has  no  relation  to  a  criminal  act,  and  no  ten- 
dency whatever  to  establish  a  criminal  act.  If,  how- 
ever, the  legislature  in  prescribing  the  rules  of  evi- 
dence in  any  class  of  cases  leaves  a  party  a  fair  oppor- 
tunity to  establish  his  case  or  defense  and  give  in  evi- 
dence to  the  court  or  jury  all  the  facts  legitimately 
bearing  on  the  issues  in  the  cause  to  be  considered 
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and  weighed  by  the  tribunal  trying  the  same^  such 
acts  of  the  legislature  are  not  unconstitutional. 

It  has  .repeatedly  been  held  that  the  legislature  has 
the  right  to  declare  what  shall  be  presumptive,  or 
prima  facie  evidence  of  any  fact.  Vogt  v.  Statey  supra; 
Morgan  v.  State,  117  Ind.  669;  Richard  v.  Carrie,  145 
Ind.  49;  State  v.  Sattley,  131  Mo.  464,  33  S.  W.  41; 
State  V.  Buck,  120  Mo.  479,  25  S.  W.  573;  State  v. 
Kingsley,  108  Mo.  135,  18  S.W.  994;  Ess  v.  Bouton, 
64  Mo.  105;  Heman  v.  Wolff,  33  Mo.  App.  200;  Ad- 
kins  v.  Chicago,  etc.,  R.  W.  Co.,  36  Mo.  App.  652;  Hand 
V.  Ballou,  12  N.  Y.  541;  Howards.  Moot,  64  N.  Y.  262; 
Commonwealth  v.  Williams,  6  Gray  1 ;  Commonwealth 
V.  Wallace,  7  Gray  222;  Commonwealth  v.  Rowe,  14 
Gray  47;  Holmes  v.  Hunt,  122  Mass.  505,  23  Am.  Rep. 
381;  State  v.  Hurley,  54  Me.  562;  Board,  etc.^  v.  Mer- 
chant, 103  N.  Y.  143,  8  N.  E.  484;  People  v.  Cannon, 
139  N.  Y.  32,  34  N.  E.  759;  Delaplaine  v.  Cook,  7  Wis. 
43;  Allen  v.  Armstrong,  16  la.  508;  TTWgr/tf  v.  2)wn- 
ham,  13  Mich.  414;  Gagre  v.  Caraher,  125  111.  447,  17 
N.  E.  777;  Chicago,etc.,  R.  R.  Co.  v.  Jones,  149  111. 
361,  37  N.  E.  247;  Am.  Trust  and  Sav.  Bank  v.  Oue- 
der,  etc.,  Mfg.  Co.,  150  111.  336,  37  N.  E.  227;  JRo6- 
ertson  v.  People,  20  Colo.  279;  Black  on  Intoxicating 
Liquors,  section  60;  2  Rice  on  Evidence,  sections  807, 
808;  3  Rice  on  Evidence,  section  27;  Wharton  on  Crimr 
inal  Evidence,  section  715a. 

In  People  v.  Cannon,  supra,  the  court  on  page  42  said: 
"The  power  to  enact  such  a  provision  as  that  under 
discussion  is  founded  upon  the  jurisdiction  of  the  leg- 
islature over  rules  of  evidence,  both  in  civil  and  crim- 
inal cases.  This  court:  has  recently  had  the  question 
before  it.  {Board  of  Excise  Commrs.  v.  Merchant,  13  N. 
Y.  143).  The  act  in  that  case  provided  that  whenever 
any  person  was  seen  to  drink  in  a  shop,  etc.,  spiritu- 
ous liquors  which  were  forbidden  to  be  drank  therein 
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it  should  he  prima  facie  evidence  that  such  liquors  were 
sold  by  the  occupant  of  the  premises  or  his  agent  with 
the  intent  that  the  same  should  be  drank  therein.  The 
defendant  was  an  occupant  of  premises  where  liquor 
could  not  be  legally  sold  to  be  drank  there,  and  was 
prosecuted  for  selling  the  same  in  violation  of  the  act. 
The  only  evidence  of  a  sale  by  the.  accused  occupant 
was  the  fact  that  a  person  was  seen  to  drink  liquor 
upon  the  premises,  and  a  convictioji  was  asked  for 
under  the  provisions  of  the  act  quoted.  The  defendant 
was  convicted,  and  his  counsel  urged  that  the  act  was 
unconstitutional  on  the  ground  that  it  violated  the 
constitutional  guarantees  of  due  process  of  law  and 
trial  by  jury.  It  was  held  that  the  claim  was  un- 
founded and  that  the  general  power  of  the  legislature 
to  prescribe  rules  of  evidence  and  methods  of  proof 
was  undoubted  and  had  not  been  illegally  exercised  in 
that  case." 

In  the.S^a^e  v.  Buckj  supra,  it  was  held  after  a  full 
review  of  the  authorities  that  a  section  of  the  statute 
of  that  State  which  makes  it  a  criminal  offense  for  an 
officer  of  a  bank  to  receive  a  deposit  knowing  the 
bank  to  be  insolvent,  and  providing  that  the  subse- 
quent failure  of  the  bank,  shall  be  prima  facie  evidence 
of  such  knowledge  is  not  in  violation  of  a  constitu- 
tional provision  that  the  right  of  trial  by  jury  shall 
remain  inviolate.         ,   vVo.i^s^ 

In  State  v.  Kingsley,  supra,  it  was  held  that  section  1 
of  act  of  1891  (Laws  of  1891,  p.  159),  which  provides 
that  every  person  who  shall  obtain  board  or  lodging 
by  means  of  any  trick  or  deception,  false  or  fraudulent 
representation,  and  shall  fail  or  refuse  to  pay  therefor, 
shall  be  held  to  have  obtained  the  same  with  intent  to 
cheat  and  defraud,  and  shall  be  deemed  guilty  of  a 
misdemeanor,  is  not  in  conflict  with  the  constitution 
Vol.  147—6 
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of  the  state,  upon  the  ground  that  it  denies  to  the  .ac- 
cused a  trial  by  jury;  that  under  the  act  it  is  left  to 
the  triers  of  facts  to  determine  whether  the  board  was 
obtained  by  means  of  false  or  fraudulent  representa- 
tions and  not  paid  for,  and  that  the  legislature  had 
the  power  to  declare  these  facts,  when  proved,  to  con- 
stitute evidence  of  an  intent  to  cheat  and  defraud. 

The  Supreme  Court  of  Illinois,  in  considering  this 
question  under  a  law  of  that  state,  which  is  substan- 
tially the  same  as  the  act  now  in  question  in  Meadow- 
croft  V.  The  People,  163  111.  56,  45  N.  E.  991,  said: 
"If  one  is  a  banker  or  person  doing  a  banking  business, 
and  receives  on  deposit  the  money  of  his  customer, 
it  is  to  be  presumed  that  he  knows,  at  the  time  of  re- 
ceiving such  deposit,  whether  or  not  he  is  solvent.  At 
all  events,  as  he  holds  himself  out  to  the  public  and  to 
his  customers  as  being  possessed  of  money  and  capital, 
and  therefore  to  be  safely  trusted,  it  is  his  dutv  to 
know,  and  he  is  under  all  ordinary  circumstances, 
bound  to  know,  that  he  is  solvent,  and  it  is  criminal 
negligence  for  him  not  to  know  of  his  own  insolvency. 
•  *  *  In  cases  of  the  failure,  suspension  or  involun- 
tary liquidation  of  a  banker  within  thirty  days  after 
he  has  received  a  deposit  from  his  customer,  it  can- 
not fairly  be  said  that  the  fact  of  such  failure,  suspen- 
sion or  involuntary  liquidation  does  not  tend  to  show 
that  he  was  insolvent  when  he  received  the  deposit, 
and  since,  if  he  was  then  insolvent,  he  is  presumed  to 
have  known  of  such  insolvency  at  that  time,  and  it  is 
criminal  negligence,  under  all  ordinary  circum- 
stances, for  him  not  then  to  have  known  of  it,  the  in- 
ference that  when  he  received  such  deposit  it  was 
with  a  fraudulent  intent  on  his  part  is  not  so  purely 
arbitrary,  unreasonable,  unnatural  or  extraordinary 
aswould  justify  the  courts  in  saying  that  such  a  failure 
within  thirty  days  had  no  fair  relation  to  or  connec- 
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tion  with  the  existence  of  a  fraudulent  intent  at  the 
time  of  the  deposit,  and  that  therefore  the  act  of  the 
legislature  is  unconstitutional,  null  and  void." 

The  statute  enables  the  state  to  make  prima  fade 
proof  of  the  intent  to  defraud  by  showing  the  failure, 
suspension,  or  involuntary  liquidation  of  the  banker, 
broker,  banking  company,  or  incorporated  bank,  as 
the  case  may  be,  within  thirty  days  after  the  deposit 
was  received.  The  burden  of  proof  is  not  changed.  H 
The  party  connected  with  a  bank  as  owner  or  officer 
has  ample  opportunity  to  make  his  defense.  He  can  be 
a  witness  on  his  own  behalf  and  if  the  bank  has  been 
robbed  since  the  deposit,  or  a  sudden  or  unexpected 
failure  of  its  correspondents  not  known  by  the  officer 
or  owner  of  the  bank  when  the  deposit  was  received, 
has  brought  about  its  insolvency  and  failure,  sus-, 
pension  or  involuntary  liquidation,  such  and  other 
matters  of  like  character  are  easy  of  explanation,  and 
upon  the  whole  evidence  the  burden  is  upon  the  prose- 
cution to  establish  his  guilt  beyond  a  reasonable 
doubt 

In  Barker  v.  State,  54  Wis.  368,  the  court  said :  "The 
manifest  object  of  the  statute  in  question  was  to  sup- 
press the  business  of  banking  or  brokerage  by  any  in- 
solvent person,  company  or  corporation.  It  therefore 
inflicts  punishment  upon  persons  so  engaged,  knowing 
the  fact  ♦  •  ♦  A  bank  implies  capital,  and  capi- 
tal invites  confidence.  A  man  holding  himself  out  as 
a  banker  ♦  •  ♦  thereby  gives  public  proclama- 
tion that  he  has  money,  and  property  readily  converti- 
ble into  money, in  his  possession  and  subject  to  his  con- 
trol, and  for  that  reason  he  may  be  safely  trusted.  It 
requires  no  argument  to  show  that  such  assurance  is 
most  inviting  and  influential  with  the  mass  of  the  peo- 
ple, especially  with  those  unacquainted  with  the  his- 
tory and  character  of  the  man.  With  them  the  banker 
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•  *  *  is  entrusted  with  the  money  merely  because 
he  is  a  banker  ♦  ♦  ♦,  and  hence  supposed  to  have 
surplus  capital  as  a  standing  guaranty  of  his  agree- 
ment and  his  integrity.  For  an  insolvent  banker,  com- 
pany or  corporation  to  continue  the  business  of  bank- 
ing is  to  hold  out  assurances  of  responsibility  and  sur- 
plus capital  where  neither  exists.  To  do  so  knowingly 
is  to  secure  the  confidence,  and  hence  obtain  the 
money,  of  the  ignorant  and  unwary  by  an  implied  de- 
ception." 

The  next  contention  is  as  to  whether  there  was  any 
evidence  that  said  deposit  was  lost  to  said  John  Bruns. 
We  think  it  is  clear  that  when  money,  or  any  part 
thereof  deposited  with  a  banker  is  not  paid,  as  re 
quired  by  the  implied  contract  between  the  bank  and 
the  depositor,  on  account  of  the  insolvency  of  the 
banker  when  the  dejwsit  was  made,  then  the  money 
is  lost  to  the  depositor  within  the  meaning  of  the  stat- 
ute. But  appellee  contends  that  it  cannot  be  known 
whether  the  money  is  lost  to  the  depositor  in  this  case 
until  the  voluntary  assignment  made  by  him  which 
is  now  in  the  hands  of  the  court  is  settled.  If  such 
is  a  proper  construction  of  this  law,  it  could  with  as 
much  reason  be  urged  that  it  cannot  be  known  what 
will  be  lost  to  the  depositor  until  the  death  of  appellee 
and  his  estate  is  finally  settled.  The  Supreme  Court 
of  Illinois,  in  Meadotccroft  v.  The  People,  supra,  has 
fully  answered  appellee's  contention.  The  court  said: 
"The  words  of  the  statute  are,  ^Whereby  the  deposit 
so  made  shall  be  lost  to  the  depositor.'  When  lost? 
At  the  time  that  the  deposit  is  received  by  the  insol- 
vent bankers?  Or  when,  by  the  failure,  suspension  or 
involuntary  liquidation  of  the  bankers,  by  reason  of 
insolvency,  the  depositor  is  deprived  of  the  use  and 
benefit  of  his  deposit?  Or  is  it  when,  upon  final  set- 
tlement of  the  insolvent  estate,  the  exact  amount  that 
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will  not  be  repaid  by  the  dividends  declared  is  def- 
initely ascertained?  Or  is  it  after  the  death  of  the 
bankers,  and  the  final  settlements  of  the  testate  or  in- 
testate estates  left  by  them,  and  when,  for  the  first 
time,  it  can  be  known  just  how  much,  if  any,  of  the 
deposit  is  so  absolutely  lost  to  the  depositor  as  that 
it  will  never  be  returned  to  him? 

"The  statute  provides  that  if  any  bankers  shall  re- 
ceive any  money  when,  at  the  time  *of  receiving  such 
deposit,  said  bankers  are  insolvent,  ^whereby  the  de- 
posit so  made  shall  be  lost  to  the  depositor,'  said 
bankers  *so  receiving  said  deposit  shall  be  deemed 
guilty  of  embezzlement,'  and  upon  conviction  thereof 
shall  be  fined  ^in  a  sum  double  the  amount  of  the  sum 
so  embezzled  and  fraudulently  taken.'  The  expres- 
sions, Hhe  deposit  so  made'  and  ^so  receiving  said  de- 
posit,' if  literally  and  rigidly  construed,  would  seem  to 
imply  the  whole  amount  of  the  deposit;  and  the  ex- 
pression, *the  amount  of  the  sum  ♦  ♦  ♦  fraudulently 
taken,'  if  alone  considered,  would  seem  to  point  to  the 
time  when  the  deposit  is  first  received.  Upon  our  first 
examination  of  the  statute  we  were  inclined  to  the  con- 
clusion that  the  crime  denounced  therein  was  com- 
plete at  the  time  of  receiving  the  deposit,  provided  the 
bankers  were  then  insolvent,  and  that  the  sum  of 
money  deposited  and  ^fraudulently  taken'  would  in  all 
cases  be  the  amount  that,  within  the  contemplation  of 
the  statute,  was  4ost  to  the  depositor,'  but  upon 
further  consideration,  we  are  satisfied  of  the  impro- 
priety of  such  conclusion. 

"As  we  have  already  seen,  one  of  the  essential  ele- 
ments of  the  statutory  offense  is  that  the  deposit  ^shall 
be  lost  to  the  depositor.'  The  word  *shall'  is  in  the 
future  tense,  and  is  indicative  of  a  future  event.  Al- 
though the  bankers  are  insolvent  and  receive  a  deposit 
while  so  insolvent,  yet  it  does  not  necessarily  result 
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that  either  the  whole  or  any  portion  of  the  sum  de- 
posited is  either  lost  to  the  depositor  or  embezzled  by 
the  bankers.  It  may  well  be  that  the  sum  so  deposited 
is,  in  view  of  the  existing  insolvency  of  the  bankers, 
'fraudulently  taken,'  by  them,  but  such  fraudulent  tak- 
ing does  not,  in  and  of  itself,  constitute  the  offense.  It 
is  only  when  'the  deposit  so  made  shall  be  lost  to  the 
depositor'  that  the  bankers  'shall  be  deemed  guilty  of 
embezzlement,'  and  the  fine  is  to  be  a  sum  that  is 
'double  the  amount  of  the  sum  so  embezzled  and  fraud- 
ulently taken.'  If  the  entire  amount  of  the  deposit  is 
paid  back  to  the  depositor,  or  paid  out  upon  his  checks 
prior  to  failure,  suspension  or  involuntarily  liquida- 
tion of  the  bankers,  it  is  plain  that  no  money  of  the 
depositor  has  been  either  lost  to  such  depositor  or  em- 
bezzled by  the  bankers;  and  it  is  equally  plain  that  if 
a  part  of  it  is  checked  out  and  paid  before  such  fail- 
ure, suspension  or  involuntary  liquidation,  then  the 
amount  so  paid  is  neither  lost  nor  embezzled.  ♦  ♦  ♦ 
When  a  deposit  is  received  by  bankers,  they  at  the 
time  being  insolvent,  and  it,  or  any  part  of  it,  is  not 
paid  back  on  demand,  as  contemplated  by  the  agree- 
ment between  them  and  the  depositor, — and  this  be- 
cause of  the  insolvency  of  such  bankers  and  their  con- 
sequent inability  to  repay, — and  the  bankers  fail,  sus- 
pend or  go  into  involuntary  liquidation,  then,  within 
the  true  intent  and  meaning  of  this  statute,  ♦  •  ♦ 
such  sum,  or  such  part  of  it  as  has  not  been  so  paid 
back,  is  'lost  to  the  depositor,'  and  in  contemplation 
of  the  law  'embezzled'  by  the  bankers." 

The  crime  created  by  the  statute  is  consummated 
when  the  insolvent  bankers  fraudulently  receive  the 
deposit,  and  by  their  failure,  suspension,  or  involun- 
tary liquidation  by  reason  of  insolvency,  the  depositor 
is  deprived  of  the  benefit  of  his  deposit,  or  such  por- 
tion of  it  as  has  not  already  been  paid  back  to  him, 
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or  upon  his  checks.  The  depositor  is  then,  at  that 
time,  deprived  of  his  contract  right  to  have  the  money 
refunded  upon  demand,  or  paid  out  upon  checks 
drawn  by  him,  and,  being  deprived  of  this  right,  the 
deposit,  within  the  purview  of  this  statute,  is  then  *4ost 
to  the  depositor."  This  meaning  placed  upon  the  word 
"lost"  is  not  unauthorized,  for  the  rule  is  that,  in  con- 
struing a  statute,  the  court  is  not  restricted  to  the 
primary  meaning  of  a  word  used  where,  from  a  con- 
sideration of  the  whole  and  every  part  of  the  statute, 
it  is  plain  that  the  word  is  used  in  a  different  sense. 
City  of  SpHngfield  v.  Orem,  i20  111.  269, 11  N.  E.  261. 

The  view  we  have  taken  carries  into  effect  the  legis- 
lative intention,  and  gives  force  and  vitality  to  a 
wholesome  statute.  On  the  other  hand,  to  construe 
the  statute  as  meaning  that  there  can  be  no  convic- 
tion until  it  can  be  clearly  and  definitely  ascertained 
what  the  exact  amount  is  that  can  never  be  recovered 
and  is  permanently  and  absolutely  lost,  would  utterly 
defeat  the  object  of  the  statute.  It  would  seem  that 
such  amount  can  never  be  so  ascertained  until  after 
the  death  of  the  banker,  and  the  final  settlement  of  his 
estate  by  his  administrator.  And,  even  if  it  should  be 
held  that  what  the  statute  contemplates  is  the  ascer- 
tainment of  the  amount  of  the  deficit  after  the  distri- 
bution of  the  proceeds  of  the  property  that  the  banker 
owned  at  the  time  of  his  suspension  of  business,  yet 
it  can  be  readily  seen  that  usually,  in  fact,  almost  al- 
ways, niany  years  would  pass  before  final  settlement 
of  that  estate  would  be  made,  and  in  the  meantime 
the  statute  of  limitations  would  frequently  bar  any 
prosecution  for  the  offense  committed.  And  it  is  to  be 
borne  in  mind  that  it  is  important  the  exact  amount 
of  the  deposit  lost  to  the  depositor  shall  be  definitely 
ascertained,  for  the  statute  expressly  provides  that 
the  fine  imposed  in  case  of  conviction  shall  be  a  sum 


88  SUPREME  COURT  OF  INDIANA, 

state  V,  Beach. 

double  the  amount  of  the  sum  so  embezzled  and  fraud- 
ulently taken. 

There  is  authority,  as  well  as  reason,  to  sustain  the 
conclusions  we  have  reached  in  regard  to  the  mean- 
ing of  this  statute."  In  Queenan  v.  Palmer^  117  111.  619, 
7  N.  E.  613,  the  words  of  the  statute  were,  "make  good 
all  losses  to  depositors  or  others."  The  court  there 
said:  "What  is  meant  by  the  term  losses,'  as  used  in 
the  statute?  It  would  seem,  from  the  argument,  that 
defendants  would  restrict  the  meaning  of  the  term 
^losses'  to  signify  only  the  difference  between  the  de- 
positor's claim,  and  what  he  might  realize  by  an 
action  or  bill  against  the  insolvent  bank.  ♦  •  ♦ 
It  cannot  be  that  the  term  losses'  was  used,  in  this 
connection,  in  that  restricted  sense  as  to  mean  that 
which  can  never  be  recovered.  Otherwise  there  might 
be  no  such  thing  as  any  losses'  to  the  depositors  in 
this  case,  for  there  might  exist  a  remedy  against  the 
bank  for  one  portion,  and  against  the  stockholders  for 
the  residue,  and  what  would  there  be  left  for  the 
term  to  attach?  Obviously,  the  term  losses'  was  used 
in  a  more  general  sense,  and  one  usually  attached 
to  it  by  common  understanding.  In  its  most  general 
sense,  the  word  loss,'  means  any  deprivation.  In  some 
instances  it  mav  mean  that  which  can  never  be  re- 
covered,  and  in  others  that  which  is  simply  withheld 
or  that  of  which  a  party  is  dispossessed.  *  *  *  The  sus- 
pension of  the  bank,  by  reason  of  insolvency,  was  an 
absolute  refusal  to  repay  the  deposits  to  the  owners, 
and  operated  as  a  deprivation, — a  withholding  of  the 
same  from  the  depositors, — and  that  is  a  loss,,  in  the  or- 
dinary acceptation  of  that  word.  A  portion  of  the 
value  of  such  deposits,  or  all,  might  ultimately  be  re- 
covered from  either  the  bank  or  stockholders,  but  the 
deposits  are  lost  to  the  owner.  After  the  suspension  of 
the  bank,  nothing  remained  of  his  deposits  but  the 
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obligation  of  the  bank  or  the  stockholders  to  pay  the 
value.  That  obligation  might,  or  might  not,  be  of  value 
to  him,  depending  on  the  fact  of  the  solvency  or  in- 
solvency of  both  the  corporation  and  the  stockholders. 
At  all  events,  the  funds  have  been  wasted  by  the  cor- 
poration becoming  partially  or  totally  insolvent,  and 
that  is  a  loss  to  the  depositor,  in  the  sense  that  term 
is  used  in  the  statute,  and  his  right  to  proceed  against 
the  stockholders  arises  at  once.  Any  other  definition 
of  this  word  ^losses,'  would  be  inconsistent  with  the 
context,  and  would  afford  no  adequate  security  to  the 
depositors,  or  others  dealing  with  the  bank." 

It  follows  that  it  was  sufficient  to  establish  the  alle- 
gation that  the  deposit  was  lost  to  the  depositor,  to 
prove  that  the  deposit  was  made,  and  that  when  made, 
the  appellee  was  insolvent,  and  that  the  depositor 
was  deprived  of  the  use  of  the  same,  or  any  part  there- 
of, by  reason  of  such  insolvency.  These  facts  were 
established  by  the  evidence  in  this  cause. 

It  is  next  urged  that  the  evidence  shows  that  Bruns, 
the  depositor,  was  indebted  to  the  bank.  The  evidence 
shows  that  Bruns  held  a  certificate  of  deposit,  issued 
to  him  by  appellee  March  16,  1893,  for  f  1,500.00,  pay- 
able six  months  after  date  with  four  per  cent,  interest ; 
that  in  June,  1893,  Bruns  desired  to  withdraw  $500.00 
of  the  f  1,500.00  evidenced  by  the  certificate  of  deposit; 
that  appellee  refused  to  permit  him  to  do  so,  unless  he 
would  lose  the  interest  that  had  accumulated  upon 
the  certificate.  They  finally  agreed  that  appellant 
wqpld  let  Bruns  have  $500.00,  and  he  was  to  execute 
a  note  to  appellant  therefor  to  fall  due  just  after  the 
certificate  of  deposit,  and  to  be  paid  out  of  the 
11,500.00,  evidenced  by  the  certificate. 

Afterwards  Bruns  deposited  money  in  the  appellee's 
bank  from  time  to  time  until  the  10th  of  August,  1893, 
when  he  deposited  $45.00,  which  is  the  deposit  upon 
which  this  prosecution  is  predicated.    The  $45.00  de- 
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posited  on  August  10,  with  what  Bruns  had  deposited 
before  that  time  and  after  he  executed  the  $500.00 
note,  amounted  to  $838.18.  Did  this  constitute  an  in- 
debtedness of  Bruns  to  appellee  within  the  meaning 
of  the  statute?  It  clearly  appears  that  the  general 
deposit,  not  including  the  $45.00,  was  more  than 
enough  to  pay  the  $500.00  note  held  by  appellee  on 
Bruns,  and  that  after  deducting  the  note  from  the 
total  amount  appellee  owed  Bruns,  the  balance  in 
Bruns'  favor  was  over  $1,800.00,  not  including  the 
$45.00  deposited  August  10, 1893.  Much  evidence  was 
admitted  upon  this  issue  that  was  immaterial. 

The  rule  is  well  settled  that  a  bank  has  the  right  to 
apply  the  deposits  of  any  depositor  to  the  payment 
of  any  matured  debt  of  the  depositor  to  the  bank. 
Lamb  V.  Morris,  118  Ind.  179,  4  L.  R.  A.  Ill,  and  cases 
cited;  Bedford  Bank  v.  Acoam,  125  Ind.  584,  9  L.  R.  A, 
560;  Second  Nat'l  Bank,  etc.,  v.  Hill,  76  Ind.  223. 

This  rule  results  from  the  right  of  set  off  which 
exists  between  persons  occupying  the  relation  of 
debtor  and  creditor.  The  right  of  a  bank,  therefore, 
to  so  apply  deposits,  does  not  exist,  as  a  general  rule, 
in  any  case  where  the  bank  could  not  successfully  in- 
terpose the  indebtedness  of  the  depositor  to  the  bank 
as  a  set  off  in  an  action  by  the  depositor  to  recover  the 
balance  on  deposit  due  him.  Lamb  v.  Morris,  suprUy 
and  cases  cited ;  1  Morse  on  Banks,  section  326. 

It  follows  that  the  right  of  the  bank  to  so  apply  de- 
posits does  not  obtain  unless  the  indebtedness  has  ma- 
tured. State  Bank  v.  Armstrong,  4  Dev.  519;  Oile^v. 
Perkins,  9  East  12;  Jordan  v.  Nat.  Shoe  and  Leather 
Bank,  74  N.  Y.  473;  Merchants^  Nat.  Bank  v.  Ritztn- 
ger,  20  111.  App.  29;  Commercial  Nat.  Bank  v.  Proctor, 
98  HI.  558;  Zelle  v.  German  Sav.  Institution,  4  Mo. 
App.  401;  1  Morse  on  Banks,  section  329;  2  Am.  and 
Eng.  Ency.  of  Law,  99,  and  note. 
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In  this  case,  therefore,  appellee  had  no  right  to 
apply  the  deposit  of  ^5.00  in  question,  or  any  part  of 
the  geiaeral  deposit,  to  the  payment  of  the  $500.00 
note  or  any  part  thereof,  for  the  reason  that  the  same 
did  not  mature  until  in  September,  1893. 

If  Bruns,  the  depositor,  had  been  indebted  to  the 
appellee,  a  banker,  in  any  sum  equal  to,  or  in  excess 
of  the  deposit,  and  the  same  had  been  due  and  payable 
when  the  deposit  was  made,  the  deposit  could  have 
been  applied  in  payment  of  such  indebtedness,  and 
Bruns  would  have  been  indebted  to  appellee  within 
the  meaning  of  the  statute  when  the  deposit  was 
made.  In  such  case  the  deposit  would  not  be  lost,  but 
in  the  case  at  bar,  the  $45.00  deposited  by  Bruns  was, 
as  we  have  seen,  lost  to  him  within  the  meaning  of 
the  statute,  because  he  was  deprived  of  the  use  there- 
of. Api>ellee  had  no  right  to  apply  the  sum  deposited, 
or  any  part  thereof,  on  the  fSOO.OO  note  held  by  him; 
the  depositor  was  entitled  to  the  use  of  the  amount  de- 
posited on  demand. 

The  meaning  of  the  word  lost,  in  the  statute,  clearly 
indicates  that  the  indebtedness  of  the  depositor  to  the 
bank  or  banker  must  equal  or  exceed  the  deposit,  and 
be  such  that  the  bank  has  the  legal  right  to  apply 
the  deposit  as  a  payment  thereon.  Because,  in  all 
other  cases,  it  would  deprive  the  depositor  of  the  use 
of  all  or  a  part  of  the  money  deposited,  which  in  such 
case  it  would  not.  In  such  case,  if  the  bank  or  banker 
had  not  failed,  the  depositor  would  not  be  entitled  to 
demand  and  receive  the  money  deposited,  for  the  rea- 
son that  the  bank  or  banker  had  a  lien  thereon  to  se- 
cure a '  matured  indebtedness,  and  could  apply  it  as 
a  payment  thereon.  But  if  appellee  had  not  failed  he 
was  bound  to  pay  Bruns'  check  for  the  $45.00,  and  all 
other  money  on  general  deposit.  When,  therefore, 
appellee,  on  account  of  his  insolvency  and  failure,  did 
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not  pay  the  deposit  of  (45.00,  he  deprived  Bruns  of 
the  use  thereof,  and  it  was  lost  to  him  within  the 
meaning  of  the  statute. 

If  lost  to  Bruns  within  the  meaning  of  the  statute, 
then  he  was  not  indebted  to  appellee  within  the  mean- 
ing thereof.  For  it  is  only  when  the  same  is  not  lost 
to  the  depositor  within  the  meaning  of  the  statute  be- 
cause applied  as  a  payment  on  his  matured  indebted- 
ness that  he  is  indebted  to  the  bank  or  banker  within 
the  meaning  thereof.  It  was  not  the  intent  of  the  legis- 
lature to  make  it  a  crime  for  an  insolvent  bank  or 
banker  to  receive  a  deposit  from  one  who  was  in- 
debted to  such  bank  or  banker  to  the  extent  such  in- 
debtedness was  due  and  payable,  for  the  reason  that 
such  deposit  could  be  rightfully  applied  by  the  bank 
or  banker  as  a  payment  on  such  indebtedness,  and  for 
the  further  reason  that  the  depositor  was  not  entitled 
to  demand  and  receive  such  deposit  from  the  bank. 
The  law  was  intended  to  protect  from  its  penalties 
the  persons  and  corporations  named  in  the  act,  though 
insolvent  when  they  received  the  deposit,  as  a  pay- 
ment of  an  indebtedness,  or  in  any  way  that  the  same 
could  be  rightfully  applied  as  a  payment  of  any  in- 
debtedness due  the  bank  'from  the  depositor.  In  a 
number  of  states  the  laws  upon  this  subject  make  no 
such  exceptions,  but  the  courts  in  some  of  such  states 
have  made  substantially  the  same  exception  which 
the  act  itself  makes  in  this  State. 

It  follows,  from  what  we  have  said,  that  the  court 
erred  in  instructing  the  jury  to  return  a  verdict  of  not 
guilty.  The  question  of  the  guilt  or  innocence  of  ap- 
pellee should  have  been  submitted  to  the  jury  under 
proper  instructions. 

On  August  12,  1893,  the  second  day  after  the  de- 
posit was  made,  appellee,  before  9  o'clock  a.  m.,  made 
an  assignment  of  all  his  property  to  a  trustee,  for  the 
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benefit  of  all  his  creditors,  under  the  provisions  of  the 
laws  of  this  State  on  that  subject.  After  such  assign- 
ment was  made,  the  property,  its  sale,  the  collection 
and  compounding  of  rights  and  credits  due  the  as- 
signor, the  allowance  and  payment  of  claims  against 
the  assignor,  and  the  reports  and  discharge  of  the  trus- 
tee were  under  the  control  and  subject  to  the  order  of  . 
the  circuit  court.  Sections  2899-2920,  Bums'  R.  S. 
1894.  By  virtue  of  a  deed  of  assignment  made  by  an 
assignor  under  the  foregoing  sections,  all  the  property 
of  the  assignor  becomes  subject  to  the  trust,  whether 
described  in  the  deed  and  schedule  or  not.  Uasaeld  v. 
Seyforty  Assignee,  105  Ind.  534,  and  cases  cited. 

After  the  assignor  has,  by  his  deed  of  assignment 
to  a  trustee  for  the  benefit  of  all  his  creditors  under 
the  statute,  given  the  court  jurisdiction,  the  proceed- 
ing is  one  in  rem,  by  which  he  is  bound  until  the  same 
is  disposed  of  by  final  settlement  and  discharge  of 
the  trustee,  and  the  surplus,  if  any,  is  returned  to  him. 
Ee  has  the  right,  at  all  times  during  the  pendency  of 
the  assignment  in  court,  to  object  to  the  action  of 
the  trustee,  and  ask  the  court  in  its  discretion  to  direct 
or  require  the  trustee  as  to  his  conduct  in  the  settle- 
ment of  such  trust.  He  is  bound  by  the  proceedings, 
orders  and  judgments  of  the  court  having  jurisdiction 
thereof,  until  the  same  are  set  aside  or  vacated. 

The  deed  of  assignment  and  schedule  filed  therewith, 
and  the  affidavit  of  the  assignor  annexed  thereto,  that 
the  same  contained  a  statement  of  all  his  property ;  the 
inventory;  the  reports  of  all  sales  of  property,  and 
the  orders  of  the  court  confirming  the  same,  if  any, 
the  report  of  the  trustee,  showing  the  receipts  and 
expenditures  and  claims  allowed,  and  the  order  of  the 
court  thereon,  and  the  order  of  the  court  authorizing 
the  trustee  to  compound  or  compromise  any  claim  be- 
longing to  the  assignor,  are  all  competent  evidence  on 
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behalf  of  the  State  upon  the  issue  of  the  insolvency  of 
appellee.  These  papers  and  proceedings,  and  orders 
tended  to  show  the  amount  and  value  of  appellee's 
property  at  the  time  the  deposit  was  received,  on  Au- 
gust 10th.  The  court,  therefore, erred  in  refusing  to  per- 
mit appellant  to  read  in  evidence  the  inventory  of  ap- 
.  pellee's  property,  made  and  filed  by  the  trustee;  the 
petition  of  the  trustee  to  compound  the  claim  against 
Henry  S.  Richardson,  and  the  order  of  the  court  in  re- 
spect thereto,  and  the  first  report  of  the  trustee  show- 
ing receipts  and  disbursements  and  claims  filed  and 
allowed. 

During  the  progress  of  the  trial  the  State  also  of- 
fered in  evidence  the  appraisement  of  appellee's  prop- 
erty, made  by  two  reputable  householders,  under 
section  2905,  Burns'  R.  S.  1894,  and  filed  by  the  trus- 
tee, which  was  excluded  by  the  court.  The  evidence 
showed  that  appellee  was  present  when  the  appraise- 
ment was  being  made,  whether  all  the  time  or  not  is 
not  clear,  and  aided  in  the  appraisement  by  his  advice, 
and  much  of  the  property  was  appraised  at  what  he 
said  it  was  worth;  and  the  same  seems  to  have  been 
made  largely  under  his  supervision  and  direction.  We 
think,  with  this  showing,  the  court  should  have  al- 
lowed the  appraisement  to  be  read  in  evidence. 

The  foregoing  evidence,  offered  and  excluded,  was 
not  conclusive,  but  was  proper  to  be  considered  by  the 
jury  with  all  the  other  evidence  in  the  case  on  the 
issue  of  insolvency,  and  given  such  weight  in  the  de^ 
termination  of  that  question  by  the  jury,  as  the  jury 
believed  the  same  was  entitled  to. 

During  the  progress  of  the  trial  the  court  permitted 
appellee  to  read  in  evidence,  over  the  objection  of  the 
appellant,  the  f  500.00  note  of  John  Bruns,  dated  June 
24,  1893,  due  September  22  to  25,  1893,  and  the  proof 
of  the  claim  of  John  Bruns  for  the  general  deposit 
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of  1836.18,  with  a  credit  given  for  the  f500.00  note. 
It  is  clear,  from  what  we  have  said  concerning  the 
meaning  of  the  word  "indebted"  in  the  statute,  that 
the  court  erred  in  admitting  in  evidence  said  note  and 
proof  of  claim. 
The  appeal  is  sustained  at  the  cost  of  appellee. 


Granger  v.  Granger  et  al. 


U7    w 


[No.  17,706.     FHed  May  26,  1806.     Rehearing  denied  Feb.  19,  1897.]      {^  iS 

WttLS. — Canstmction. — Rule  in  Shelley's  Case. — Testator  devised  to 
his  son  E  certain  real  estate  *'to  have  and  to  hold  the  same  during 
the  full  term  of  his  natural  life,  and  after  his  death  I  devise  and 
bequeath  the  same  to  the  heirs  of  his  body  by  him  begotten,  if 
there  be  any  such  heirs  him  surviving,  and  should  he  have  no  heirs 
of  his  body  by  him  begotten,  him  surviving,  then  I  give  and  devise 
the  said  real  estate  to  him  hereinbefore  devised  to  the  said  Samuel 
and  Sumner  and  to  my  granddaughter,  Effie  Pharr,  in  equal  pro- 
portions in  fee."  Hddf  that  the  devise  was  to  E  for  life  with  re- 
mainder to  his  children  and  not  to  his  heirs;  that  the  rule  in  Shel- 
ley's  Case  had  no  application,  jpp,  96-101. 

Same. — Construction. — Life  Estate. — ^Where  a  testator  devises  only  a 
life  estate,  and  the  words  describing  the  devisees  of  the  remainder 
denote  children  or  other  definite  persons,  or  where  modifying  ex- 
pressions are  used  which  show  that  such  was  the  meaning  intended, 
then  the  persons  so  designated  will  take  as  purchasers,  cmd  the  life 
estate  will  not  be  enlarged  in  the  first  takers,    p.  107, 

Same. — Construction. — Life  Estate. — If  in  the  devise  of  a  life  estate, 
the  testator  has  used  modifying  words  in  connection  with  the 
words  of  inheritance,  the  courts  will  observe  the  meaning  and 
force  of  such  modifying  expressions,  in  determining  whether  the 
intention  was  to  give  the  estate  to  the  donee  and  his  issue  from 
generation  to  generation,  or  to  devise  his  property  to  his  children 
or  grandchildren  or  other  definite  persons,    p.  111. 

From  the  Vanderburgh  Superior  Court.  Affirmed. 

J.  E.  Williamson,  B.  K.  Elliott,  W.  F.  Elliott  and 
J.  B.  Wilson,  for  appellant. 

J.  G.  Owen,  H.  A.  Mattison  and  Frank  B.  Posey, 
for  appellees. 
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Howard,  J. — Ira  P.  Granger  died  seized  of  the  real 
estate  here  in  controversy.  The  third  item  of  his  will 
reads  as  follows: 

"Third.  I  give  and  bequeath  to  my  third  son,  Edwin 
Granger,  one-fourth  in  value  of  all  the  real  estate  of 
which  I  may  die  seized,  to  have  and  hold  the  same  dur- 
ing the  full  term  of  his  natural  life,  and  after  his  death 
I  devise  and  bequeath  the  same  to  the  heirs  of  his 
body  by  him  begotten,  if  there  be  any  such  heirs  him 
surviving,  and  should  he  have  no  heirs  of  his  body  by 
him  begotten  him  surviving,  then  I  give  and  devise 
the  said  real  estate  to  him  hereinbefore  devised  to  the 
said  Samuel  and  Sumner  and  to  my  granddaughter, 
EflQe  Pharr,  in  equal  proportions  in  fee,  provided, 
nevertheless,  that  the  estate  so  taken  by  the  said  EflBe 
shall  be  liable  to  this  condition,  that  should  said  Effie 
die  without  leaving  any  heir  of  her  body  by  her  be- 
gotten and  delivered  and  surviving  her,  then  her  share 
of  said  real  estate  should  be  and  become  the  property 
of  the  said  Samuel  and  Sumner  absolutely  in  fee.  And 
I  also  give  and  devise  to  the  said  Edwin  one-fourth  of 
all  the  personal  property  of  which  I  may  die  seized 
absolutely." 

Edwin  Granger  died  after  the  death  of  his  father, 
the  testator,  and  left  no  children  surviving,  but  left 
the  appellant  as  his  widow.  The  appellees  consist  of 
Sumner  Granger  and  the  heirs  of  Samuel  Granger,  and 
Effie  Pharr. 

The  appellant  claims  that,  under  the  clause  of  the 
will  above  set  out,  her  former  husband,  Edwin 
Granger,  acquired  a  fee  simple  in  the  land  in  dispute, 
which  has  descended  to  her  as  his  widow. 

The  appellees  claim  that  under  the  will  Edwin 
Granger  had  only  a  life  estate  in  the  land;  and  that 
on  his  death,  without  children  surviving,  the  land  fell 
to  them. 
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The  appellant  contends  that  the  rule  in  Shelley's 
Case  applies  to  the  devise  made  to  Edwin  Granger, 
the  word  heirs  being  used  in  its  legal  sense;  while 
the  appellees  contend  that  the  rule  in  Shelley's 
Case  has  no  application  here,  the  word  heirs  being 
used  in  the  sense  of  children,  as  shown  by  the  context. 

In  its  strict  legal  sense,  "heirs"  signifies  those  upon 
whom  the  law  casts  the  inheritance  of  real  estate. 
They  are  those  in  the  line  of  descent  from  the  ances- 
tors ;  and  may  be  grandchildren,  or  even  more  remote 
descendants,  as  well  as  children. 

The  word  "heirs,"  as  said  by  Mr.  Anderson  (Law 
Diet.,  p.  508),  "may  be  used  in  deed^,  as  it  is  often  used 
in  wills,  for  'children,'  or  'issue,'  or  'grandchildren.' " 
"'Issue,'"  says  the  same  author  (p.  570),  "means, 
prima  facie,  the  same  as  'heirs  of  the  body,'  and  in 
general  is  to  be  construed  as  a  word  of  limitation. 
But  this  construction  will  give  way,  if  there  be  on  the 
face  of  the  instrument  sufficient  to  show  that  the  word 
was  intended  to  have  less  extended  meanings  and  to 
be  applied  only  to  children  or  to  descendents  of  a  par- 
ticular class  or  at  a  particular  time." 

So  it  was  said  in  Allen  v.  Craft,  109  Ind,  476:  "Strong 
as  is  the  word  'heirs,'  it  may  be  read  to  mean  children, 
if  the  context  decisively  shows  that  it  was  employed 
in  that  sense  by  the  testator."  Citing  Ridgeway  v. 
Lamphear,  99  Ind.  251;  Shimer  v.  Mann,  99  Ind.  190; 
50  Am.  Rep.  82;  Hadlock  v.  Gray,  104  Ind.  596. 

It  therefore  becomes  necessarv  to  determine  from 
the  will  what  meaning  the  testator  in  this  case  at- 
tached to  the  word  "heirs,"  or  "heirs  of  his  body,"  in 
the  item  of  said  will  above  set  out.  If  by  the  words 
used  he  intended  to  designate  those  persons  who  in 
law  would  be  entitled  to  inherit  property  from  Edwin 
Granger,  as  being  in  the  line  of  descent  from  him;  then 
Vol.  147—7 
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the  estate  given  would  be  a  fee  simple.  If  by  the 
words  used,  however,  the  testator  meant  to  designate 
Edwin's  children  simply,  then  the  estate  given  him 
by  the  will  would  be,  as  the  words  also  indicate,  a  life 
estate  only,  remainder  to  such  children. 

To  arrive  at  the  testator's  meaning  it  is  not  enough 
to  consider  only  the  words  to  be  interpreted.  The 
whole  context,  all  the  words  of  the  will,  or  of  the  item 
thereof  under  consideration,  must  be  considered,  in 
order  to  arrive  at  the  real  intention. 

The  devise  of  the  estate  is,  first,  to  Edwin  Granger, 
"to  have  and  hold  the  same  during  the  full  term  of 
his  natural  life.'^  This,  taken  by  itself,  and  without 
reference  to  other  words  in  the  will,  is  plainly  a  life 
estate.  The  next  clause  reads:  "And  after  his  death 
I  devise  and  bequeath  the  same  to  the  heirs  of  his  body 
by  him  begotten,  if  there  be  any  such  heirs  him  sur- 
viving." These  words  were  evidently  intended  as  a 
devise  of  the  remainder,  after  the  life  estate,  to  the 
persons  named;  and  the  rules  for  the  interpretation  of 
wills  require  that  the  intention  so  manifested  be  given 
effect,  provided  this  can  be  done  consistently  with 
law.  The  third  clause  of  the  devise,  and  the  last  that 
we  need  consider,  so  far  as  this  interpretation  is  con- 
cerned, is  the  following:  "And  should  he  have  no 
heirs  of  his  body  by  him  begotten  him  surviving,  then 
I  give  and  devise  the  said  real  estate  to  him  hereinbe- 
fore devised  to  the  said  Samuel  and  Sumner  and  to 
my  granddaughter,  Effle  Pharr,  in  equal  proportions 
in  fee."  By  these  words  the  testator  undoubtedly 
meant  that  on  the  death  of  Edwin  Granger,  leaving 
"no  heirs  of  his  body  by  him  begotten  him  surviving," 
the  remainder  should  go  to  Samuel,  Sumner  and  Effie. 

What  then  did  the  testator  mean  when  speaking  of 
his  son  Edwin  and  using  the  words,  "heirs  of  his  body 
by  him  begotten  him  surviving?"    The  appellees  con- 
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tend  that  in  using  these  words  the  testator  referred  to 
children  who  should  be  begotten  by  his  son  Edwin 
and  who  should  survive  him.  It  must  be  said  that 
such  meaning  seems  manifest.  It  is  true  that  the 
words  "heirs  of  his  body,"  standing  by  themselves, 
might  mean  any  persons  in  the  line  of  descent  from 
Edwin,  and  who  might  in  law  be  entitled  to  inherit 
from  him;  his  issue,  generally.  Certainly,  however, 
the  only  ones  of  all  such  heirs  that  could  be  "by  him 
begotten"  would  be  his  own  natural  born  children. 
A  man  cannot  beget  any  one  except  his  own  children. 
He  mav  have  numerous  heirs,  but  the  onlv  heirs  be- 
gotten  by  him  are  his  own  sons  and  daughters. 

Nop  can  we  ignore  or  pass  over  this  expressive  word. 
To  beget  is  as  strong  a  word  as  child  itself;  it  is  the 
act  by  which  a  child  is  brought  into  being.  In  a  meas- 
ure, the  same  relation  exists  between  the  word  beget 
and  the  word  child,  that  does  between  the  word  create 
and  the  word  creation ;  between  cause  and  effect. 

Neither  was  the  word  used  by  inadvertence;  it  is 
employed  over  and  over  in  the  item  of  the  will,  in  the 
same  connection^  and  with  the  same  evident  meaning. 
In  speaking  of  his  granddaughter,  the  testator  said, 
"that  should  said  Effie  die  without  leaving  any  heir  of 
her  body  by  her  begotten  and  delivered  surviving  her, 
then  her  share  jof  said  real  estate  should  be  and  be- 
come the  proi)erty  of  the  said  Samuel  and  Sumner  ab- 
solutely in  fee."  Here  there  can  be  no  possible  mis- 
take as  to  the  meaning;  he  speaks  of  an  "heir  of  her 
body  by  her  begotten  and  delivered."  While  the  use 
of  the  word  "begotten"  in  relation  to  a  mother  and 
child  may  be  unusual;  yet  no  one  will  say  that  the 
word  "delivered"  does  not  show  such  parental  and 
filial  relation.  And  the  use  here  of  "begotten"  in  the 
same  connection  fixes  the  meaning  absolutely  of  the 
latter  word  as  relating  to  parent  and  child. 
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To  beget,  as  defined  by  Webster,  is,  "To  procreate, 
as  a  father  or  sire;  to  generate — commonly  said  ef  the 
father."  And  in  the  Century  Dictionary  the  definition 
given  is,  "To  procreate;  generate:  chiefly  used  of  the 
father  alone,  but  sometimes  of  both  parents." 

We  therefore  conclude  that  by  the  use  of  the  words, 
"heirs  of  his  body  by  him  begotten  hipi  surviving,"  the 
testator  referred  to  children  of  his  son  Edwin. 

In  Millelt  v.  Ford,  109  Ind.  159,  a  devise,  as  inter- 
preted by  the  court,  was  to  "James  R.  Rachels,  during 
his  life  time  ♦  ♦  ♦  and,  after  his  death,  to  the  heirs 
of  his  body  begotten  in  lawful  wedlock;"  and  it  was 
held  that  "the  heirs  of  his  body  begotten  in  lawful 
wedlock,"  meant  his  children.  And  this  holding  was 
made,  notwithstanding  the  fact  that  the  will  did  not 
say,  "the  heirs  of  his  body  begotten  by  him  in  lawful 
wedlock."   It  would  seem  that  "heirs  of  his  bodv  be- 
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gotten  in  lawful  wedlock,"  might  have  referred  not 
only  to  his  children,  but  also  to  grandchildren  or 
more  remote  descendants,  all  of  whom  would  have 
constituted  his  "issue,"  or  "heirs  of  his  body  begotten 
in  lawful  wedlock,"  as  these  terms  are  understood  in 
their  strict  legal  sense.  In  the  case  at  bar  there  is  cer- 
tainlv  a  more  definite  reference  to  children,  the 
words  being  "the  heirs  of  his  body  by  him  begotten." 
Who,  indeed,  but  Edwin  Granger's  own  children  could 
be  "heirs  of  his  body  by  him  begotten?"  Grandchil- 
dren and  more  distant  descendants  of  other  heirs  are 
begotten  by  their  own  respective  parents,  and  not  by 
more  remote  ancestors. 

In  Millctt  V.  Ford,  the  case  cited,  the  court  con- 
eluded:  "Whenever,  as  in  the  case  now  before  us,  it  is 
certain  that  the  term  ^heirs'  is  used  with  the  inten- 
tion that  they  should  take  as  children,  or  as  pur- 
chasers, the  will  should  be  so  construed,"  citing 
Rapp  V.  Matthias,  85  Ind.  332;   Broivn  v.  Harmon,  7S 
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lud.  412;  Clifford  v.  Farmer,  79  Ind.  529;  Jones  v. 
Miller y  13  Ind.  337;  Hileman  v.  Bouslaugh,  13  Pa.  St. 
344,  53  Am.  Dec.  474.  See,  Helm  v.  Frisbie,  59  Ind. 
526;  Eamhart  v.  Eanihart,  127  Ind.  397;  Griffin  v. 
Uleiiy  139  Ind.  565;    Conger  v.  Loz^e,  124  Ind.  36S. 

The  devise  to  Edwin  Granger  was,  therefore,  a  life 
estate  only,  remainder  to  his  children.  Never  having 
had  a  fee  in  the  land  in  controversy,  his  wife,  the  ap- 
pellant, now  his  widow,  had  no  interest  in  the  land 
during  Ms  life,  and  could  not  succeed  to  any  at  his 
death.    The  rule  in  Shelley's  Case  has  no  application. 

As  to  the  nature  of  the  rule  in  Shelley's  Case  and 
its  application  in  this  State,  seeMcIlhinny  vMcIlhinni/, 
137  Ind.  411,  24  L.  R.  A.  489;  Waters  v.  Lyon,  141  Ind. 
170;  Henry's  Probate  Law  (2d  ed.),  sections  626-628. 

The  demurrers  of  appellees  to  the  answer  of  api)el- 
lant,  setting  up  a  fee  in  her  husband  under  the  pro- 
visions of  the  will,  were  properly  sustained. 

Judgment  affirmed. 

pN  Petition  for  Rehearing. 

Howard,  J» — In  the  learned  and  able  brief  filed 
with  their  petition  for  a  rehearing,  counsel  for  appel- 
lant fail  to  cite  a  single  Indiana  case  in  support  of 
their  contentions,  or  to  explain  how  we  shall  dis- 
tinguish the  case  before  us  from  former  decisions  of 
this  court,  upon  which  reliance  was  placed  as  au- 
thority for  the  conclusion  arrived  at  in  the  principal 
opinion.  It  is  true,  that  numerous  English  cases  are 
cited,  particularly  those  of  ancient  date,  as  also  text 
writers  of  that  country,  besides  many  American  au- 
thorities, to  show  that  the  devise  in  this  case  was  an 
estate  tail.  But  the  law  has  made  progress,  and  Amer- 
ican cases  have  not  usually  followed  closely  those 
precedents  of  the  old  country  which  were  based  upon 
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social  and  political  conditions  different  from  our  own. 
The  spirit  of  early  English  institutions  favored  an 
entail  of  landed  estates,  while  the  spirit  of  our  institu- 
tions favors  the  utmost  freedom  in  the  disposal  of 
property. 

As  said  in  2  Preston  on  Estates,  453,  "The  statute 
[de  donis,  or  of  entails]  was  considered  as  a  family  law, 
to  preserve  the  property,  and  maintain  the  grandeur 
of  the  nobles  and  great  men  of  those  days.  For  that 
reason,  and  from  the  inclination  of  mankind  in  gen- 
eral to  perpetuate  their  property  in  their  families,  the 
statute  was  liberally  expounded.^^ 

But,  even  in  England,  the  law  in  this  respect 
changed  from  age  to  age  with  the  changed  conditions 
of  society  and  government.  At  first,  the  feudal  lord 
bestowed  a  tract  of  land,  or  rather  the  use  of  it,  upon 
his  vassal.  In  time,  the  right  to  this  use  passed,  on 
the  death  of  the  vassal,  to  his  heirs ;  and  so  the  custom 
grew  to  make  the  gift  of  tenure,  in  the  first  instance, 
to  the  vassal  and  his  heirs.  There  was  in  the  begin- 
ning no  right  of  alienation  in  the  vassal.  The  land 
belonged  to  the  lord,  and  its  use,  merely,  was  given  to 
the  vassal,  usually  in  compensation  for  personal  serv- 
ices, military  or  otherwise.  But  with  the  growth  of 
independence  on  the  part  of  the  vassal,  arose  a  claiqi 
to  a  larger  estate  in  the  land.  As,  however,  this  estate 
was  shared  with  the  heirs,  and  fell  to  them,  in  succes- 
sion, on  the  death  of  the  ancestor,  a  fiction  was  re- 
sorted to  in  order  to  cut  off  the  heirs  and  give 
full  title  to  the  life  tenant.  Yet  even  after  the  fictions 
of  fine  and  recovery  had  become  recognized  means  of 
perfecting  title,  the  old  forms  still  remained;  and  a 
deed  or  devise,  in  order  to  carry  the  full  estate,  con- 
tinued to  be,  as  before,  to  a  man  and  his  heirs,  so  that 
it  became  accepted  as  a  rule  of  law  that  the  whole 
estate  in  land  could  not  be  otherwise  held  by  one  per- 
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son.  Thereafter,  consequently,  expressions  used  to 
describe  the  grantee  or  devisee,  though  varying  from 
the  original  words,  "to  him  and  his  heirs,"  or  "to  him 
and  the  heirs  of  his  body,"  but  with  some  similarity 
of  idea,  were  arbitrarily  forced  into  the  same  mean- 
ing, in  order  to  give  stability  to  family  estates,  even 
to  the  extent  of  totally  disregarding  the  plain  intent 
of  the  grantor  or  testator.  The  adjudged  cases  show 
a  constant  struggle  against  the  violence  thus  done  to 
the  natural  meaning  of  the  language  used  in  the  con- 
veyance of  land.  As  a  result  of  this  struggle,  in  in- 
stances where  the  modifying  words  palpably  disclosed 
the  intention  on  the  part  of  the  grantor  or  testator 
to  use  the  words  "heirs,"  "heirs  of  the  body,"  "issue," 
and  the  like,  in  the  sense  of  children  or  other  definite 
persons,  the  courts  began  to  yield  to  the  obvious  mean- 
ing of  the  words  used,  particularly  in  the  construction 
of  wills. 

In  2  Jarman  on  Wills,  Chap.  37,  the  author  con- 
siders the  effect  of  such  modifying  language  used  in 
connection  with  the  words,  "heirs  of  the  body,"  and 
says:  "A  devise  to  A.  and  to  the  heirs  of  his  body,  or 
to  A.  for  life  and  after  his  death  to  the  heirs  of  his 
body,  vests  in  A.  an  estate  tail.  On  a  devise  couched 
in  these  simple  terms,  indeed,  no  question  can  arise; 
for  wherever  the  contrary  hyi)othesis  has  been  con- 
tended for,  the  argument  for  changing  the  construc- 
tion of  the  words  has  been  founded  on  some  expres- 
sions in  the  context,"  used  by  way  of  limitation  or 
modification. 

While  the  modifying  expressions  are  shown  in  the 
prevailing  current  of  the  cases  cited  by  Mr.  Jarman 
to  have  been  ineffectual  to  change  the  legal  effect  of 
the  words  "heirs  of  the  body,"  yet  cases  are  also  given 
in  which  the  courts  held  that  the  change  intended 
was  effected. 
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In  Doe  V.  Holme,  3  Wils.  237,  241,  2  W.  Bl.  777,  the 
devise  was:  "To  L.  for  life,  with  impeachment  of  waste 
remainder  unto  the  heirs,  male  or  female,  lawfully  to 
be  begotten  of  the  body  of  L.,  forever,  they  paying 
certain  sume  thereout."  The  court,  as  Mr.  Jarman 
says,  "inclined  to  the  opinion  that  this  was  not  an 
estate  in  L.,  but  a  contingent  remainder  in  fee  to  the 


issue." 


In  Doe  V.  Laming,  2  Burr.  1100,  the  devise  was:  "To 
A.  and  the  heirs  of  her  body  lawfully  begotten  or  to  be 
begotten,  as  well  females  as  males,  and  to  their  heirs 
and  assigns  forever,  to  be  divided  equally,  share  and 
shai^e  alike,  as  tenants  in  comman."  A.  died  in  the 
testator's  lifetime.  Lord  Mansfield  stated,  as  said 
in  Jarman's  text,  that  "the  devise  could  not  take 
effect  at  all,  but  must  be  absolutely  vqid,  unless  the 
heirs  took  as  purchasers." 

In  Doe  V.  Ironmonger,  3  East.  533,  the  devise  was; 
"To  A.  and  his  heirs,  upon  trust  to  receive  the  rents, 
and  apply  the  same  for  the  support  of  S.  and  the  issue 
of  her  body  lawfully  begotten  or  to  be  begotten,  their 
heirs  and  assigns  forever,  without  any  respect  to  be 
had  or  made  in  regard  to  seniority  of  age,  or  priority  of 
birth,  and  in  default  of  such  issue,  over."  The  court 
held  that  the  words  "without  seniority  of  age  or  pri- 
ority of  birth,"  showed  that  the  heirs  of  S.  took  as 
purchasers  or  children. 

In  Doe  V.  Oof,  11  East,  668,  the  devise  was:  "To  M. 
and  the  heirs  of  her  body  lawfully  begotten  or  to  be 
begotten,  as  tenants  in  common,  and  not  as  joint  ten- 
ants. But  if  such  issue  should  depart  this  life  before 
he,  she,  or  they  should  respectively  attain  their  age 
or  ages  of  twenty-one  years,  then  over."  It  was  held 
that  M.  took  an  estate  for  life  only,  remainder  to  her 
children.  Lord  Ellenborough  considered  that  the  heirs 
of  the  body  being  to  take  as  tenants  in  common  clearly 
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demonstrated  that  children  were  meant  by  that  de-" 
scription. 

In  Crump  v.  Norwood,  also,  7  Taunt.  362,  2  Marsh. 
161,  "heirs  of  the  body"  being  described  as  tenants  in 
common  were  held  to  be  children. 

In  Gretton  v.  Hairard,  6  Taunt.  94,  2  Marsh.  9,  the 
devise  was  to  a  wife  for  life,  and  after  her  death  to 
the  heirs  of  her  body,  share  and  share  alike  if  more 
than  one,  and  in  default  of  issue  to  be  lawfully  be- 
gotten by  the  testator  to  be  at  her  own  disposal.  It 
was  held  that  the  wife  took  a  life  estate,  with  re- 
mainder to  her  children  as  tenants  in  common. 

The  foregoing  and  other  like  cases,  Mr.  Jarman 
contends,  were  practically  overruled  in  the  case  of 
Jesson  V.  Wright,  2  Bligh  1,  where  it  was  held  that 
such  phrases  as  "share  and  share  alike,"  and  "tenants 
in  common,"  were  not  sufficient  to  show  that  the 
words  "heirs  of  the  body"  were  to  be  taken  in  the 
sense  of  children.  Even  in  that  case,  however.  Lord 
Eldon  observed  that,  "The  words  *heirs  of  the  body' 
will  indeed  yield  to  a  particular  intent  that  the 
estate  shall  be  only  for  life,  and  that  may  be  from  the 
effect  of  superadded  words,  or  any  expressions  show- 
ing the  particular  intent  of  the  testator,"  provided 
only  such  added  words  be  clear  and  equivocal.  More- 
over, in  cases  decided  since  Jesson  v.  Wright,  supra,  it 
has  frequently  been  held  that  modifying  expressions, 
such  as  used  in  that  case,  were  sufficient  to  cut  down 
the  estate  from  one  in  tail  to  one  for  life.  One  such 
case  was  Right  v.  Creber,  5  B.  &  Cr.  866,  in  which,  after 
a  life  estate  to  a  daughter,  the  devise  over  was  to  the 
heirs  of  her  body,  share  and  share  alike,  their  heirs 
and  assigns  forever;  and  it  was  held  that  by  "heirs 
of  her  body"  was  meant  children. 

Of  another  such  case  ifr.  Jarman  says:  "Nor  is 
Wilcox  V.  Bellaers  [Hayes'  Inquiry,  2]  the  only  instance 
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in  which  reluctance  has  been  manifested  to  follow  up 
the  principle  of  Jesson  v.  Wright;  for  in  other  cases 
the  term  ^heirs  of  the  body'  has  since  been  cut  down 
to  children,  in  subservience  to  expressions  in  the  con- 
text which  that  case  had  appeared  forever  to  have 
stripped  of  all  controlling  operation/'  2  Jarman  Wills 
(6th  ed.),  375. 

In  the  same  chapter  of  the  work  here  cited,  numer- 
ous instances  are  given  of  another  class  of  cases  where 
explanatory  words  in  the  will,  as  "heirs  male  of  the 
body,"  "heirs  of  his  or  her  body  lawfully  to  be  be- 
gotten as  aforesaid,"  and  "heirs  male  of  his  body  for 
their  several  lives  in  succession  according  to  their  re- 
spective seniorities,  or  in  such  parts,  shares  and  pro- 
portions, manner  and  form,  and  amongst  them,  as  the 
said  W.  T.,  their  father,  should  appoint,"  were  held  to 
mean  children.  In  this  class  of  cases,  it  will  be  seen, 
as  said  by  Mr.  Jarman,  "that  the  testator  had  an- 
nexed to  the  term  ^heirs  of  the  body,'  words  of  ex- 
planation, which  were  held  to  prove  that  he  had  used 
the  expression  as  synonymous  with  sonsJ^  2  Jarman 
Wills  (6th  ed.),  379..  See  further,  2  Jarman  Wills  (6th 
ed.),  336;  1  Preston  Estates,  349, 359,  369. 

Thus,  what  in  the  beginning  had  been  a  mere  life 
tenure  by  a  vassal,  passed  at  first  to  the  heirs  of  the 
vassal,  next  became  fixed  in  such  heirs,  and  then  re- 
turned as  an  absolute  estate  to  the  first  taker,  the 
heirs  being  totally  cut  ofif,  whatever  might  have  been 
the  intention  of  the  grantor.  Finally,  however,  but 
most  reluctantly,  the  right  of  the  grantor  to  dispose 
of  his  estate  in  such  parts  and  with  such  tenure  as  he 
desired,  began  to  be  recognized.  Accordingly,  in  later 
years,  in  England,  and  still  more  in  this  country,  free- 
dom of  alienation  has  been  more  largely  exercised  and 
nK>re  freely  recognized,  and  the  owner  of  land  has 


NOVEMBER  TERM,  1896— Vol.  147.        107 

Granger  v.  Granger  et  ai. 

more  often  been  enabled  to  dispose  of  it  as  he  has 
seen  fit. 

There  was  a  time,  as  the  books  show,  when  a  deed 
from  a  father  to  a  son  for  life,  remainder  to  the  chil- 
dren of  the  son,  conveyed  the  absolute  title  to  the  son, 
however  improvident  such  son  might  be,  or  however 
strong  might  be  the  desire  of  the  father  to  save  the 
estate  for  his  grandchildren.  We  think  that  the  pre- 
vailing current  of  the  law  now  is,  particularly  as  to 
wills,  that  when  the  intention  of  the  donor  is  clearly 
manifest  from  the  language  used,  considering  the  es- 
tablished rules  of  construction,  such  intention  must 
prevail;  in  other  words,  that  the  owner  of  property 
will  be  permitted  to  do  with  it  as  he  thinks  best.  Rtisk 
V.  Zucky  Admr.,  posty  388. 

It  is,  of  course,  still  true,  at  least  in  this  State,  that 
where  the  contrary  intention  is  not  clear,  or  where,  in 
connection  with  a  grant  of  the  fee,  or  even  of  a  life 
estate,  the  words  "heirs,"  "heirs  of  the  body,"  or  other 
words  of  inheritance,  are  used  to  denote  the  successive 
line  of  those  who  would  be  entitled  to  take  the  estate, 
a  fee  simple,  absolute,  will  pass,  fees  tail  having  been 
abolished  by  the  statute,  or,  rather,  having  been  de- 
clared to  be  the  equivalent  of  fees  simple.  Section 
3378,  Bums'  R.  S.  1894  (2958,  R.  S.  1881).  But  in  case 
a  life  estate  only  is  given,  and  the  words  describing 
the  grantees  or  devisees  of  the  remainder  denote  chil 
dren  or  other  definite  jiersons,  or  where  modifying  ex 
pressions  are  used  which  show  that  such  was  the 
meaning  intended,  then  the  persons  so  designated  will 
take  as  purchasers,  and  the  life  estate  will  not  be  en- 
larged in  the  first  taker. 

"The  sound  rule  of  interpretation  to  be  adopted  in 
these  cases,"  as  said  in  1  Preston  on  Estates,  376,  "is 
that  which  takes  the  context  for  its  guide,  and  which 
consults  the  general  intention,  and  endeavors  to  give 
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it  eflfect;  and  the  result  will  be,  that  when  the  words 
heirs  of  the  body  are,  on  a  sound  interpretation  of  the 
will,  found  to  be  used  in  a  collective  sense,  as  descrip- 
tive of  issue  collectively,  they  are  to  be  construed  in 
their  genuine  and  legal  sense,  and  as  words  of  inherit- 
ance or  succession.  On  the  other  liand,  where  the 
words  heirs  of  the  body  are  used  in  a  limited  and  conr 
fined  sense,  and  as  descriptive  of  children  or  issue  in 
the  first  degree,  or  issue  or  children  of  a  particular 
denomination,  they  are  words  of  purchase.  In  wills, 
the  object  to  which  the  courts  give  particular  atten- 
tion, aiming  to  ascertain  the  general  intention,  and  to 
carry  that  object  into  eflfect,  will  always  render  it  es- 
sential to  inquire  whether  there  was  any  intention  to 
intail,  and  who  was  to  be  the  donee  in  tail;  and  the 
donee  under  the  gift  for  life  will  have  an  estate-tail,  or 
for  life,  according  to  the  result  of  that  inquiry." 

As  to  the  interpretation  of  wills,  it  is  also  said  by 
the  same  authority,  2  Preston  Estates,  68:  "In  the  con- 
struction of  wills,  the  testator  is  supposed  to  have 
wanted  the  professional  assistance,  of  which  a  party 
to  a  deed  may  always  avail  himself.  The  law,  there- 
fore, regards  the  intention,  more  than  the  precise  legal 
w  ords  in  which  the  testator  has  expressed  his  mean- 


ing." 


Among  the  devises  referred  to  by  Mr.  Preston,  are 
the  following:  In  Doe  v.  Burn  sail,  6  Term  Rep.  30, 
there  was  a  devise  of  land  to  M.  and  the  issue  of  her 
body  lawfully  begotten,  as  tenants  in  common,  and  in 
default  of  such  issue,  over.  It  was  held  a  life  estate  in 
]M.  2  Preston  Estates,  255.  And,  in  Merest  v.  James  (lb. 
261),  where  the  devise  was  to  a  daughter  for  life,  then 
to  the  issue  of  her  body  lawfully  begotten,  and  in  de- 
fault of  such  issue,  over;  held,  a  life  estate  in  the 
daughter. 

In  2  Preston  Estates,  28,  the  same  author,  speaking 
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of  "right  heirs,"  that  is,  those  persons  who  at  the 
death  of  the  holder  are  lawfully  entitled  to  the  estate, 
says:  "As  often  as  a  grant  is  to  a  husband  or  wife, 
for  life,  and  a  remainder  is  limited  to  the  right  heirs 
of  both  the  husband  and  wife,  it  is  a  point  of  some 
difficulty  to  ascertain  the  precise  operation  and  effect 
of  the  limitation  to  the  heirs." .  And  he  adds:  "There 
is  great  reason  to  conclude  that  the  heirs  will  take  as 
purchasers;  and  the  case  of  Denn  v.  Oillotty  2  Term 
Rep.  431,  seems  to  be  an  authority  for  that  conclu- 
sion." Again,  at  page  39  of  the  same  work  it  is  said : 
"A  testator  may,  in  express  terms,  or  by  the  arrange- 
ment, and  consequently  the  plan,  and  sound  exposi- 
tion of  his  will,  suspend  the  vesting  of  a  gift  to  his 
right  heirs;  and  it  would  seem  to  follow,  that  persons 
taking  under  this  designation  might  take  by  purchase. 
The  gift  would  be  in  effect,  as  it  might  be  in  terms,  to 
the  person  who,  at  a  given  time,  should  answer  the  de- 
scription of  right  heirs." 

An  examination  of  American  authorities  will  but 
disclose  a  more  marked  tendency  to  so  interpret  in- 
struments, particularly  wills,  whenever  it  may  be 
done,  that  the  intention  shall  prevail.  In  1  Sharswood 
&  Budd's  Leading  Cases  Real  Prop.,  197,  it  is  said  in 
note  that,  "In  furtherance  of  the  testator^s  desire,  even 
the  word  ^heirs'  may  be  read  in  another  sense,  as 
*sons.'  Lyles  v.  Digges^  Lessee,  6  H.  &  J.  364,  14  Am. 
Dec.  281;  or  ^children,'  Bunnell  v.  Evans,  26  Ohio  409." 
And  further:  "A  devise  in  words  which  would  clearly 
give  an  estate  in  fee,  will  be  construed  a  devise  for 
life  if  the  will  contains  a  devise  over  on  the  death  of 
the  first  taker,  Jojies^  Exrs.  v.  Stites,  19  N.  J.  Eq.  324, 
and  even  if  there  is  a  devise  over  on  the  happening  of 
a  contingency  connected  with  the  life  of  the  first 
taker,  as  a  devise  over  in  case  the  first  taker  shall 
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never  have  children.  Hatfield  v.  SnedeUy  42  Barb.  615; 
see,  also,  Norris  v.  Beyea,  13  N.  Y.  (3  Kern.)  273." 

In  the  same  note,  at  p.  199,  the  learned  editors  say : 
"A  devise  to  several^  to  be  equally  divided,  to  them 
for  life,  and  after  their  deaths  to  their  lawful  issue, 
and  if  any  one  should  die  leaving  no  issue,  his  or  her 
share  to  be  divided  among  the  survivors,  will  give 
estates  for  life,  with  fees,  *  ♦  ♦  in  remainder." 
Again,  at  p.  202,  it  is  said:  "A  devise  to  a  wife  and 
her  husband  for  their  lives  and  the  life  of  the  survivor, 
^subject  to  be  divided  among  the  heirs  of  her  body/ 
and  in  default  of  heirs  of  the  body,  then  over,  gives  a 
life  estate.  Self 8  Admr.  v.  Tune,  6  Munf.  470."  And 
the  following:  "*If  in  case  said  O.  R.  should  live  to 
arrive  at  manhood,  and  beget  heirs  lawfully,  the 
above  property  to  him  and  his  heirs  forever,^  followed 
by  a  devise  over,  was  held  to  give  a  life  estate,  to  be 
enlarged  to  a  fee  ui)on  the  birth  of  issue.  Felton  v. 
Billupsy  1  Dev.  &  Bat.  Eq.  584." 

The  rule  against  perpetuities  requires  that  an  ex- 
ecutory devise  must  take  effect,  if  at  all,  within  a  lim- 
ited time.  A  devise  over  on  the  death  of  the  first 
taker  "without  issue,"  "without  heirs,"  "without  heirs 
of  the  body,"  "without  leaving  heirs,"  etc.;  has  been 
held  to  be  indefinite  or  remote,  signifying  without 
heirs  generally ;  and  hence  the  devise  over  is  void.  But 
a  devise  over  to  take  effect  at  the  death  of  the  first 
taker,  or  at  his  death  leaving  no  children,  or  "leaving 
no  issue  living,"  or  "without  issue  alive,"  has  been 
held  to  be  definite,  and  the  devise  over  good.  WaUing- 
ton  V.  Taylor y  1  N.  J.  Eq.  (Saxt.)  314;  Den  v.  Schenky  3 
Hals,  29,  cited  in  2  Sharswood  &  Budd's  Leading 
Cases  Real.  Prop.  496. 

It  is  therefore  apparent,  that  the  decisions  of  this 
State,  cited  and  relied  upon  in  the  principal  opinion, 
are  not  without  support  from  English  text  writers 
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and  from  decisions  of  English  courts,  as  well  as  from 
those  of  this  country.  As  to  wills,  particularly,  tbere 
is  a  substantial  harmony  in  all  the  authorities,  that 
when  the  intention  of  the  testator,  subject  to  the  rules 
of  law  in  relation  thereto,  is  ascertained,  that  must 
prevail.  It  is  true,  and  that  in  Indiana,  as  well  as 
elsewhere,  that  when  the  words  "heirs,"  "heirs  of  the 
body,"  or  other  words  of  inheritance,  without  modify- 
ing expressions,  are  used  in  immediate  connection 
with  the  name  or  designation  of  the  donee  of  a  free 
hold,  even  of  a  life  estate,  the  fee  will  be  thereby  con- 
veyed. If  such  unmodified  language  is  used,  the  inten- 
tion to  convey  all  the  estate  to  the  donee  is  conclu- 
sively presumed  in  law.  But  the  letter,  and  certainly 
the  spirit,  of  the  rule  goes  no  further.  If,  in  the  devise 
of  a  life  estate,  the  testator  has  used  modifying  words 
in  connection  with  the  words  of  inheritance,  the  courts 
will  observe  the  meaning  and  force  of  such  modifying 
expressions,  and  consider  whether  the  intention  thus 
shown  was  to  give  the  estate  to  the  donee  and  his 
issue  from  generation  to  generation  forever,  or 
whether,  by  the  modifying  words,  he  indicated  his 
purpose  to  use  the  words  of  inheritance  for,  and  to 
devise  his  property  to,  his  children,  or  grandchildren, 
or  other  definite  persons.  See  Rice  Mod.  Law  Real 
Prop.,  p.  706. 

The  power  to  dispose  of  real  estate  is  universally 
regarded  as  an  inseparable  incident  of  a  fee.  But, 
while  a  grant  of  the  fee,  or  of  all  the  estate,  with 
power  to  sell,  will  carry  the  full  title,  yet  it  is  equally 
well  settled  that  a  grant  of  an  estate  for  life,  with 
power  to  sell,  will  convey  a  life  estate,  only,  with 
power  to  dispose  of  the  same  during  life.  2  Preston 
Estates,  85, 119  ;Tiedeman Real  Prop.,  section  398,  and 
authorities  cited. 

If  the  estate  is  for  life,  with  remainder  to  children 
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living  at  the  death  of  the  life  tenant,  such  remainder 
is  contingent  It  may  never  vest,  for  the  life  tenant 
may  not  leave  children  living  at  his  death.  In  case  of 
two  remainders,  or  remainder  with  remainder  over,  as 
in  the  case  at  bar,  the  first  may  be  contingent  and  the 
second  vested.  Thus,  to  A.  for  life,  remainder  to  hih 
children  surviving,  remainder  to  B.  The  remainder 
to  A.'s  children  is  contingent;  he  may  not  leave  any 
children  surviving.  The  remainder  to  B.  is  vested, 
^he  enjoyment  of  possession  postponed  to  the  death 
of  A,  without  children  surviving.  In  case  A.  dies  leav- 
ing no  children  surviving,  B.  succeeds  at  once  to  the 
possession  of  his  remainder.  TiedemanReal  Prop.,  sec- 
tion 413.  And  see  2  Sharswood  &  Budd's  Leading  Cas. 
Keal  Prop.  341,  note  2,  and  p.  354,  note. 

If  the  limitation  to  issue  is  definite,  as  we  hold  it  is 
in  the  case  at  bar,  that  is,  to  tsike  effect  in  possession 
within  a  life  or  lives  in  being,  it  is  good;  and  the  lim- 
itation over,  in  default  of  such  issue,  is  also  good.  If, 
however,  the  *  limitation  should  be  indefinite,  that  is, 
remainder  to  issue  or  heirs  generally,  the  limitation 
over  would  be  too  remote,  and  hence  void  as  in  viola- 
tion of  the  statute  against  perpetuities  and  in  favor 
of  the  vesting  of  estates.  Section  3382,  Burns'  R.  S. 
1894  (2962,  R.  S.  1881). 

Mr.  Tiedeman  (Real  Prop.,  section  542),  citing  the 
early  case  of  Pells  v.  Brotcn^  Cro.  Jac.  590,  and  numer- 
ous other  cases,  says,  in  note,  that  "Where  the  limita- 
tion over  is  to  others,  or  to  the  surviving  children  or 
issue  of  the  first  taker,  a  definite  failure  of  issue  is 
presumed  to  be  intended."  "The  tendency,"  says  he, 
"is  to  construe  'die  without  leaving  issue,'  or  Heaving 
no  issue,'  as  meaning  definite  failure  of  issue.  ♦  ♦  ♦ 
So,  also,  was  a  definite  failure  of  issue  held  to  be  in- 
tended by  the  clause  dying  'without  lawful  heirs,'  or 
'without  lawful  heirs  of  his  body.' "    Dying  without 
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issue  or  heirs  "living"  or  "surviving"  is  always  held  to 
import  a  definite  failure  of  issue.  See,  further,  same 
authority,  note  2  to  section  47;  also,  2  Washb.  Real 
Prop.,  Book  II,  ch.  4,  section  7. 

In  the  case  before  us,  the  devise  was,  distinctly: 
First,  to  Edwin,  an  estate  for  the  term  of  his  natural 
life,  and  nothing  more;  and  this  in  a  clause  by  itself. 
In  the  second  clause,  the  devise,  after  Edwin's  death, 
was:  "To  the  heirs  of  his  body  by  him  begotten,  if 
there  be  any  such  heirs  him  surviving."  The  third 
clause  contained  the  devise  over,  "should  he  have  no 
heirs  of  his  body  by  him  begotten  him  surviving." 
There  w^as  here  a  definite  failure  of  issue  of  the  first 
taker;  and  the  devise  over  was  therefore  good. 

The  modifying  words  used  in  connection  with  "heirs 
of  his  body"  limit  that  phrase  to  "children,"  almost  as 
definitely  as  if  the  word  "children"  wepe  used  itself; 
and  the  rule  in  Shelley ^s  Case  can  have  no  applica- 
tion. See,  further,  Rif/hter  v.  Forrester j  1  Bush.  (Ky.), 
278;  Mitchell  v.  Simpsorty  88  Ky.  125,  10  S.  W.  372;  " 
DeVaughn  v.  Hutchinson^  166  U.  S.  666,  17  Sup.  Ct. 
Rep.  461,  Oloverv.  Condell,  163  111.  666,  45  N.E.  173, 
35  L.  R.  A.  360,  and  authorities  cited  in  last  case. 

The  petition  is  overruled. 


EIeller  v.  Jordan  et  al. 

[No.  17,930.    PUed  February  19,  1897.] 

AfpeaZj. — Must  be  From  Final  Judgment — Dismissal. — ^An  appeal 
taken  before  a  final  dispoedtion  of  the  oause  as  to  aU  the  parties  wiU 
be  dismissed. 

From  the  Starke  Circuit  Court  Appeal  dismissed. 
Vol.  147—8 
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A.  I.  OotUd  and  F.  M.  Trissal,  for  appellant. 
Oeo.  Burson  and  O.  L.  Burson^  for  appellees. 

Monks,  J. — ^Appellant  brought  this  action  against 
appellees  and  others.  The  complaint  was  in  two  para- 
graphs. The  first  paragraph  declared  upon  promis- 
sory notes  alleged  to  have  been  executed  by  one  of  the 
defendants  below  for  the  unpaid  purchase  money  of 
certain  real  estate,  and  demanded  judgment  thereon 
against  the  maker  of  said  note,  and  that  the  same  be 
adjudged  a  vendor's  lien  on  said  real  estate.  The  sec- 
ond paragraph  was  to  revive  an  order  of  sale  of  said 
real  estate  in  an  attachment  proceeding  on  the  same 
notes. 

One  of  the  defendants  below  was  a  minor,  and  a 
guardian  ad  litem  was  appointed  for  him,  who  filed 
a  general  denial  to  the  complaint.  The  other  defend- 
ants, except  appellee,  were  defaulted.  Three  of  the 
defendants,  who  are  the  appellees  here,  filed  separate 
demurrers  to  each  paragraph  of  the  complaint,  which 
were  sustained,  and  judgment  was  rendered  in  their 
favor  for  costs.  The  record  states  that  from  this  judg- 
ment appellant  prayed  an  appeal,  and  that  said  cause 
was  continued  as  to  the  other  defendants. 

It  is  the  general  rule  in  this  State  that  appeals  can 
only  be  taken  from  final  judgments.  Elliott's  App. 
Proced.,  sections  80,  84. 

The  well  settled  rule  is,  that  a  judgment  is  not  final 
unless  it  disposes  of  all  the  issues  as  to  all  the  parties. 
The  rights  of  all  the  parties  must  be  adjudicated. 
Elliott's  App.  Proced.,  sections  85,  90.  "The  funda- 
mental principle  is  that  the  case,  in  all  its  parts,  must 
be  disposed  of  in  so  far  as  it  is  before  the  court,  under 
the  issues,  otherwise  it  will  not  be  regarded  as  one  in 
which  an  appeal  will  lie."  Elliott's  App,  Proced.,  sec- 
tion 91. 
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When  this  appeal  was  taken,  no  judgment  had  been 
rendered  against  the  defendants  defaulted,  nor  had 
the  issue  made  by  the  answer  of  the  guardian  ad  litem 
to  the  complaint  been  disposed  of.  The  ease  as  to  said 
defendants  was  continued  until  the  next  term  of  the 
court.  What  disposition,  if  any,  has  since  been  made 
of  said  cause  is  not  shown  by  the  record. 

This  appeal  was,  therefore,  taken  before  a  final  dis- 
position of  said  cause  as  to  all  the  parties,  and  must 
be  dismissed. 

The  appeal  is  dismissed. 


Bischof  v.  Mieels  et  al. 

[No.  18,177.    Filed  February  10.  1887.] 

Appeal. — Review  of  Evidence^^WheTe  that  part  of  the  eTldenoe 
which  tends  to  support  the  finding  of  the  trial  court,  considered 
apart  from  the  conflicting  evidence,  is  sufficient  to  support  the  find- 
ing, the  Supreme  C^ourt  will  not  weigh  the  evidence  to  determine 
where  the  preponderance  lies.    p.  117, 

EvmENOS. — Administrator  as  Witness.— Statute  Construed. — Under 
section  606,  Bums'  R.  8. 1894,  rendering  the  testimony  of  a  party 
in  interest  incompetent  in  an  action  against  a  decedent's  estate,  an 
administrator  is  not  incompetent  to  testify  in  faKror  of  the  estate  in 
an  action  against  him  in  his  representative  capacity,    p.  118. 

Appeal  and  Error. — Objection  to  Evidence. — Sustaining  an  objec- 
tion to  a  question  propounded  to  a  witness  is  not  available  error 
where  no  statement  is  made  as  to  the  facts  expected  to  be  proven 
by  the  answer  to  such  question,    p.  119. 

Froin  the  Tippecanoe  Circuit  CJourt.  Affirmed. 
Benj.  Crane  and  A.  B.  Anderson^  for  appellant. 
J.  M.  LaBue  and  C.  E.  Lake,  for  appellees. 

McCabe,    J. — Appellant    sued    Franklin    Mikels, 
Joseph  A.  Storms  and  Armstrong  Ross  upon  an  in- 
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dtmnity  bond.  Subsequent  to  the  commencement  of 
the  action  Ross  died,  and  the  appellee,  Franklin 
Mikels,  having  been  appointed  his  administrator,  was 
substituted  as  defendant  in  his  place  as  such  admin- 
istrator, while  he  still  remained  a  defendant  in  his  in- 
dividual capacity. 

It  appears  from  the  complaint  that  on  the  day  the 
bond  was  executed,  December  4, 1893,  the  defendants, 
Mikels  and  Storms  owned  certain  real  estate  in 
Chicago;  that  prior  thereto,  to-wit:  on  May  27,  1893, 
a  former  owner  of  the  real  estate  mortgaged  it  to 
Swanell,  of  Kankakee,  Illinois,  to  secure  notes  for  the 
purchase  money  of  said  real  estate;  that  on  said  De- 
cember 4,  1893,  said  Mikels  and  Storms  sold  and  con- 
veyed by  warranty  deed  said  real  estate  to  appellant; 
that  in  the  contract  of  sale  between  these  parties  it 
was  agreed  by  said  Mikels  and  Storms  that  they  would 
pay  off  said  mortgage  debt  and  release  the  real  estate 
therefrom,  on  or  before  June  1, 1894;  that  on  said  4th 
day  of  December,  1893,  appellant  paid  and  delivered 
to  said  Mikels  and  Storms  the  full  consideration  for 
*  the  conveyance  of  said  real  estate  as  agreed  upon; 
that  ip  consideration  of  the  full  J)ayment  of  the  pur- 
chase price  of  said  real  estate  said  defendants,  Mikels 
and  Storms,  as  principals,  and  Armstrong  Ross,  as 
surety,  executed  the  bond  sued  on,  conditioned  in  the 
penalty  of  $5,000.00,  that  said  Mikels  and  Storms 
would  pay  off  said  mortgage,  and  release  said  real 
estate  from  the  lien  thereof,  on  or  before  June  1, 1894. 
The  breach  assigned  is,  that  they  failed  to  pay  off  said 
mortgage,  and  appellant  was  compelled  to  do  so,  to 
his  damage,  etc.  Mikels  and  Storms  answered  by  a 
general  denial,  and  Ross,  in  his  lifetime,  and  his  ad- 
ministrator after  his  death,  answered,  setting  up  sub- 
stantially that  Ross  signed  said  bond  at  Mikels'  and 
Storms'  request,  and  upon  their  promise  and  agree- 
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ment  that  before  delivering  said  bond  to  appellant 
that  other  sureties,  to- wit:  Hopper  and  Wells,  should 
sign  the  same.  That  said  bond  was  delivered  in  vio- 
lation of  said  agreement,  and  that  appellant  had  no- 
tice and  knowledge  thereof. 

The  issues,  closed  by  the  reply,  were  tried  by  the 
court,  resulting  in  a  general  finding  for  the  plaintiff 
against  the  defendants,  Mikels  and  Storms,  and  a  find- 
ing in  favor  of  the  administrator  of  Ross.  The  court 
having  overruled  appellant's  motion  for  a  new  trial, 
rendered  judgment  upon  the  finding. 

The  correctness  of  the  action  of  the  circuit  court  in 
overruling  the  motion  for  a  new  trial  is  the  only  ques- 
tion presented  here  by  the  assignment  of  errors  for 
review.  And  the  principal  question  made  in  appel- 
lant's brief  on  that  ruling  is,  whether  the  evidence  is 
sufficient  to  support  the  finding  of  the  court. 

It  is  not  denied,  however,  on  behalf  of-  appellant, 
that  that  part  of  the  evidence  which  tends  to  support 
the  finding  of  the  court,  considered  alone  and  apart 
from  the  evidence  on  the  other  side,  is  sufficient  to  sup- 
jjort  the  finding.  Excluding  from  our  consideration 
the  evidence  on  the  other  side,  we  find  the  evidence 
which  tends  to  support  the  finding  is  amply  sufficient 
for  that  purpose.  We  are  required  to  look  alone  to 
that  part  of  the  evidence  which  tends  to  support  the 
verdict  or  finding  on  appeal,  when  the  error  com- 
plained of  is  the  insufficiency  of  the  evidence  to  sup- 
port such  verdict  or  finding.  This  is  so  because  we 
have  no  power  to  correct  errors  of  fact.  Our  only 
power  is  to  correct  errors  of  law.  Section  667,  Burns' 
R.  S.  1894  (655,  R.  S.  1881);  Deal  v.  State,  140  Ind. 
354,  359. 

Whenever  that  part  of  the  evidence  which  tends  to 
support  the  verdict  or  finding  is  legally  insufficient, 
that  is,  where  there  is  an  absence  of  some  indispen- 
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sable  item  or  items  of  evidence  essential  to  the  plain- 
tiflf^s  recovery  and  the  verdict  or  finding  is  in  his 
favor,  then  such  finding  or  verdict  is  an  error  of  law. 
,  Deal  V.  State^  supra;  Boby  v.  Pipher,  109  Ind.  345; 
Kitch  V.  Schoenelly  80  Ind.  74;  Butterfield  v.  Trittipo^ 
67  Ind.  338;  Robinson  Machine  Works  v.  Chandler j 
66  Ind.  575;  Cleveland^  etc.,  B.W.  Co.  v.  Wynanty 
134  Ind.  681;  Keiser  v.  Beam^  117  Ind.  31;  Moellering 
V.  Kayser,  110  Ind.  533;  Vaiighan  v.  Chidman,  103 
Ind.  499. 

Therefore,  we  cannot  weigh  the  evidence  and  deter- 
mine where  the  preponderance  thereof  may  be. 

The  appellee,  Mikels,  who  was  a  defendant  in  his  in- 
dividual capacity,  was  also,  pending  the  suit,  made  a 
a  party  as  administrator  of  Ross,  who,  being  a  co-de- 
fendant, died  pending  the  suit,  was  offered  as  a  wit- 
ness on  behalf  of  the  defense.  The  plaintiff  objected 
to  his  competency  as  a  witness  on  the  ground  that  ho 
was  an  administrator,  the  court  overruled  the  objec- 
tion, but  there  was  no  exception  to  the  ruling.  This 
ruling  is  made  one  of  the  grounds  of  the  motion  for  a 
new  trial. 

But  there  was  no  merit  in  the  objection  any  way,  be- 
cause the  statute  only  disqualifies  witnesses  who  are 
parties  to  suits  in  which  an  executor  or  administrator 
is  a  party,  as  to  matters  occurring  during  the  lifetime 
of  the  decedent,  where  judgment  or  allowance  may  be 
made  or  rendered  for  or  against  the  estate  represented 
by  him,  and  the  interest  of  such  party  is  adverse  to 
such  estate,  and  then  only,  in  the  language  of  the 
statute,  he  "shall  not  be  a  competent  witness  as  to 
such  matters  against  such  estate."  The  evidence  ob- 
jected to  was  not  against  the  estate,  but  for  it,  and  it 
did  not  appear  that  the  interest  of  the  administrator, 
either  as  a  party, or  as  awitness,was  against  the  estate. 
Section  506,  Burns'  R.  S.  1894  (498,  R.  S.  1881).  More- 


NOVEMBER  TEEM,  1896— Vol.  147.        119 

McClure  et  al.  v,  Shelbum  Coal  Company  et  oL, 

over,  the  estate  was  not  objecting  to  the  evidence. 
Walker^  Admr.,  v.  Steele^   121   Ind.   436,   439,    440; 

• 

LouisYille,  etc.y  B.  W.  Co.  v.  Thompson^  Admr.,  107 
Ind.  442;  Schererv.  Ingermany  Admr.y  110  Ind.  428, 442; 
Taylor  Y.Ihiesterhurg^  Admr.y  109  Ind.  165;  Starretv. 
BurkhalteTy  Exra.j  86  Ind.  439.  The  administrator  is 
not  disqualified  as  a  witness,  though  a  party  to  the 
issue. 

Another  one  of  the  grounds  of  the  motion  for  a 
new  trial  was  the  action  of  the  trial  court  in  sustain- 
ing appellee's  objection  to  the  following  question,  put 
to  appellant  as  a  witness:  "Mr.  Bischof,  you  may  state 
to  the  court  why  it  was  you  accepted  this  bond.  What 
were  the  circumstances  under  which  you  accepted  the 
bond?"  There  was  no  statement  made  by  appellant's 
counsel  to  the  court  what  facts  they  expected  to  prove 
by  the  witness  in  response  to  such  question.  Without 
such  statement  there  was  no  available  error  in  sus- 
taining the  objection.  Jvdy  v.  Citizen^  101  Ind.  18; 
Higham  v.  Vanosdoly  101  Ind.  160;  Deal  v.  State,  supra. 

Finding  none  of  the  reasons  for  a  new  trial  urged 
in  appellant's  brief  well  taken,  we  are  of  opinion  that 
the  circuit  court  did  not  err  in  denying  the  same. 

Judgment  affirmed. 


M7  1] 

McClxtbe  et  al.  v.  Shelburn  Coal  Company  bt  al.  jgj* 

[No.  18.002.     Filed  February  25. 1897.] 

Appeal  and  Erbor. — Parties.  — Assignment  of  Errors. — Where  a  par-  ^^^ 
ty  api)eals  and  does  not  make  all  the  opposite  parties  in  whose  favor  luo  m 

judgment  was  rendered  appellees  therein,  the  assignment  of  errors  ' 

is  defective  and  the  apx)eal  will  be  dismissed,  as  the  appellate  tri- 
bunal has  no  power  to  disturb  the  judgment  without  disturbing 
it  as  to  all,  and  it  has  no  jurisdiction  to  disturb  it  as  to  those  who 
are  not  parties  to  the  appeal. 


m 
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From  the  Sullivan  Circuit  Court,  Appeal  dismisseiL 

Lamb  &  Beasley  and  Harris  &  Douthitty  for  ap- 
pellants. 

John  T.  Hays  and  J.  H.  Drdke,  for  appelleea 

McCabe,  J. — Michael  and  John  Kirkham  sued  the 
Shelburn  Coal  Company  for  debt,  asking  for,  and  se- 
curing the  appointment  of  a  receiver  of  the  property 
and  assets  of  said  company.  George  C.  Richards  was 
such  receiver.  The  receiver  filed  a  report  and  an  ac- 
count of  his  doings,  and  asked  to  resign  and  be  dis- 
charged; his  report  vs^as  approved  and  he  vras  dis- 
charged from  further  duties  as  such  receiver,  and 
Frank  Binns  was  appointed  as  receiver  in  place  of 
said  Richards.  Prior  thereto,  Mary  McClure  et  al.  had 
brought  suit  against  said  Richards,  as  receiver,  and 
others,  to  foreclose  a  first  mortgage  she  and  another 
held  on  the  property  of  the  said  Sullivan  Coal  Com- 
pany for  $9,000.00,  making  said  company,  Charles  C. 
Heisen,  the  holder  of  a  junior  mortgage  on  the  same 
property  for  a  large  sum  of  money,  to- wit:  $21,447.00, 
and  all  other  junior  lien  holders  parties  defendant 
thereto.  And  said  Heisen  filed  a  cross-complaint 
therein. 

The  two  suits  were  consolidated,  and  there  was  a 
decree  of  foreclosure  of  the  mortgages  on  all  the  prop- 
erty of  the  coal  company,  fixing  the  priorities  of  all 
the  liens  of  the  parties,  to-wit:  1,  labor  claims;  2, 
Mary  McClure  and  Elizabeth  Pepin's  mortgage;  3, 
mortgage  lien  of  Heisen;  4,  said  George  C.  Richards, 
guardian;  5, John  and  Michael  Kirkhara's  lien.  The  de- 
cree directed  a  foreclosure  and  sale  of  all  the  prop- 
erty of  said  company,  subject  to  all  equities  and  liabil- 
ities, if  any,  that  may  exist  for  the  expense  and  cost 
made  by  said  Richards  as  receiver.    The  property  was 
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duly  sold  under  the  decree  to  said  Heisen  for 
f  24,309.79,  being  the  amount  necessary  to  discharge  all 
mortgage  liens  prior  to  his  own,  and  his  own  also, 
said  coal  company  having  waived  its  right  to  redeem. 
Thereupon  the  receiver,  Binns,  filed  his  account 
and  was  discharged,  and  under  order  of  the  court  the 
properi:y  was  turned  over  to  Heisen,  and  he  still  has 
possession.  Heisen  filed  exceptions  to  the  report  of 
the  receiver,  Richards.  On  the  trial  of  such  excep- 
tions the  court,  on  request,  made  a  special  finding  of 
the  facts,  whereon  it  stated  conclusions  of  law  favor- 
able to  Heisen,  and  rendered  judgment  accordingly  in 
favor  of  Heisen,  and  perhaps  others.  There  may  have 
been  other  parties  to  the  proceeding,  so  related  to,  and 
affected  by  the  judgment,  that  they  would  have  been 
necessary  parties  to  this  appeal.  This  appeal  is 
claimed  to  be  prosecuted  by  said  Richards.  The  tran- 
script was  filed  here  on  June  17, 1896,  with  an  assign- 
ment of  errors  thereon  indorsed,  entitled  thus:  ^^Mary 
McClure  et  al.  v.  Shelbum  Coal  Company  et  aZ." 

Heisen,  being  the  principal  party  in  whose  favor 
the  judgment  below  was  rendered,  on  October  26, 1896, 
filed  in  this  court  a  motion  to  dismiss  the  appeal,  for 
the  reason,  among  others,  that  he  had  not  been  made 
a  party  to  the  appeal,  claiming  that  he  should  have 
been  made  an  appellee. 

On  October  28,  1896,  said  Richards  filed  a  motion 
in  this  court,  asking  leaye  to  amend  the  assignment 
of  errors  so  as  to  make  the  parties  to  this  appeal  to 
be  as  follows:  ^^Ocorge  C.  Richards,  Appellant,  v. 
Charles  C.  Heisen,  Appellee^ 

On  January  8, 1897,  this  court  overruled  the  motion 
for  leave  to  amend  the  assignment  of  errors  as  prayed 
for,  on  the  ground  that  no  reason  was  shown  authoriz- 
ing an  amendment  to  such  assignment  within  rule  III 
of  this  court.    That  is,  there  was  a  failure  to  show  due 
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care  in  making  the  assignment  originally.  It  would 
seem  that  neither  the  proper  appellant  nor  the  proper 
appellee  was  made;  at  all  events,  the  principal  party 
to  the  judgment  appealed  from,  and,  perhaps  the  only 
one  interested  in  upholding  it,  was  not  made  appellee, 
namely,  Charles  C.  Heisen,  and,  indeed,  not  made  a 
party  to  this  appeal  at  all.  Where  a  party  appeals, 
and  does  not  make  all  the  opposite  parties  in  whose 
favor  judgment  was  rendered  appellees  therein,  the 
assignment  of  errors  is  defective,  and  the  appeal  must 
be  dismissed,  as  the  appellate  tribunal  has  no  power 
to  disturb  the  judgment  without  disturbing  it  as  to 
all,  and  it  has  no  jurisdiction  to  disturb  it  as  to  those 
who  are  not  parties  to  the  appeal.  Oaraidey  Exx.j  v. 
Wolf,  135  Ind.  42.  The  motion  to  dismiss  the  appeal 
must,  therefore,  be  sustained. 
The  appeal  is  dismissed. 


Robbins  v.  Masteller  et  al. 

^^^-^g  [No.  18,068.    FUed  February  25,  1897.] 

148   S04 

^  ^,  Appeal  and  "EB.BOR.—Aasignment  of  Error8,^An  assignment  of  er- 

161  296  ror  as  to  the  ruling  of  the  court  on  demurrer  to  a  pleading  which 

;  147    122  does  not  apprise  the  court  of  the  particular  pleading  intended,  pre- 

P^   ^^  sents  no  question  for  review  on  appeal    p.  IS4. 

Vendor's  Lien. — Acceptance  of  Security  as  to  Portion  of  Unpaid 
Purchase-money. — Waiver  of  Lien. — Tlie  acceptance  by  the  vendor 
of  a  mortgage  as  security  for  a  portion  of  the  unpaid  purchase- 
money  of  land  sold,  constitutes  a  waiver  of  the  vendor's  lien  for  the 
remainder,  in  the  absence  of  an  express  agreement  that  the  lien 
shall  be  retained,  pp.  1^4, 126. 
Appeal  and  Error. — Harmless  Error. — The  admission  of  incompe- 
tent evidence  is  harmless,  where  the  finding  on  such  issue  was  in 
favor  of  the  party  objecting,    p.  1S5. 

From  the  Fulton  Circuit  Court.  AHirmed. 
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Conner  &  Rowley^  for  appellant 

O.  W.  Holman^  B.  C.  Stephenson  and  P.  M.  Bu- 
chanan^ for  appellees. 

Jordan,  C.  J. — ^This  action  was  originally  com- 
menced by  appellant  to  recover  upon  a  certain  promis- 
sory note,  executed  by  Clarence  B.  Masteller  to  Her- 
bert D.  Masteller,  for  the  sum  of  |300.00,  and  by  the 
said  payee  indorsed  to  appellant.  Issues  were  joined 
upon  the  original  complaint,  but,  subsequently,  dur- 
ing the  trial  of  the  cause,  the  submission  thereof  was 
set  aside,  and  the  court  permitted  appellant  to  file  an 
amended  complaint,  making  appellee,  Buhama  Mas- 
teller,  a  part:y  defendant.  By  this  amended  complaint 
he  sought  to  recover  upon  the  note  in  question,  and  to 
enforce  a  vendor's  lien  upon  the  real  estate  described 
in  the  amended  complaint. 

Appellee,  Clarence  B.  Masteller,  filed  an  answer  to 
the  amended  complaint,  in  two  paragraphs.  This,  ap- 
pellee and  his  co-appellee,  Ruhama  Masteller  also  an- 
swered jointly  in  three  paragraphs,  and  Buhama  also 
filed  a  separate  answer  in  one  paragraph.  Under  the 
issues  joined  upon  the  amended  complaint,  appellant 
recovered  upon  his  note  only,  his  right*  to  a  vendor's 
lien  being  denied  by  the  court,  and  judgment  was  also 
rendered  in  favor  of  Buhama  Masteller  against  appel- 
lant for  cost. 

Appellant,  by  his  assignment  of  errors  seeks  to  call 
in  question  the  overruling  of  his  demurrer  to  the  an- 
swers of  appellees,  and  the  action  of  the  court  in  deny- 
ing his  motion  for  a  new  trial.  The  assignment  of 
errors  on  the  court's  ruling  upon  the  demurrer  to  the 
answer  is  as  follows: 

3.  "The  court  erred  in  overruling  appellant^s  sev- 
eral demurrers  to  the  second  and  third  paragraphs  of 
answer  of  appellees." 
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5.  "The  court  erred  in  overruling  appellant's  de- 
murrers to  second,  third,  and  fourth  paragraphs  of  ap- 
pellees' answer." 

These  assignments,  apparently,  are  intended  to  apply 
to  the  court's  ruling  upon  the  demurrer  to  appellee's 
joint  answer.  The  record,  however,  doea  not  disclose 
that  any  joint  answer  was  filed  by  appellees  contain- 
ing paragraphs  two,  three,  and  four,  hence,  in  view  of 
the  fact  that  no  such  answer  appears  in  the  record, 
there  seems  to  be  no  foundation  upon  which  the  as- 
signment can  rest.  Again,  demurrers  were  overruled 
to  an  answer  filed  by  the  appellees  to  the  original  com- 
plaint, which  answer  was  subsequently  superseded  by 
those  filed  to  the  amended  complaint,  therefore,  the 
assignment  is  too  indefinite,  as  it  fails  to  apprise  us  of 
the  particular  answer  intended,  and  we  are  left  to  con- 
jecture to  which  one  it  refers.  The  assignments  are 
therefore  insufficient,  and  present  no  question  for  re- 
view. Bolin  V.  Simmons,  81  Ind.  92;  Elliott's  App, 
Proced.,  sections  299  and  316;  Davenport  Mills  Co.  v. 
ChamberSy  146  Ind.  156. 

It  is  next  urged  that,  under  the  evidence,  the  judg- 
ment denying  appellant  a  vendor's  lien  upon  the  note 
in  suit  is  wrong.  We  are  of  the  opinion  that  the  evi- 
dence is  sufficient  to  sustain  the  judgment  in  this  re- 
spect. The  note  in  controversy  is  one  of  five,  executed 
for  the  purchase  money  of  certain  real  estate,  by  the 
appellee,  Clarence  D.  Masteller,  to  Herbert  D.  Mastel- 
ler, and  by  the  latter  assigned  to  the  appellant  before 
the  commencement  of  this  action.  There  is  sufficient 
legal  evidence  to  show  that  before  the  appellant  be- 
came the  holder  of  the  note  in  question,  the  vendor's 
lien  claimed  to  have  existed  had  been  waived  and 
abandoned  by  the  assignor,  Herbert  D.  Masteller,  in 
his  accepting  mortgage  security  for  a  part  of  the  un- 
paid purchase  money  of  the  land  in  controversy.    The 
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rule  that  the  acceptance  of  a  mortgage  as  security 
for  a  portion  of  the  unpaid  purchase  money  of  the 
land  sold,  is  a  waiver  of  the  vendor's  lien  for  the  re- 
mainder, in  the  absence  of  an  express  agreement  that 
it  shall  be  retained,  seems  to  be  well  supported  by  au- 
thorities. Andersoti  v.  Donnelly  66  Ind.  150,  and  au- 
thorities there  cited;  Jones  on  Liens,  section  1087; 
Orrick  v.  Durham.  79  Mo.  174;  Avery  y.  Clark,  87 
Cal.  619,  25  Pac.  919;  Fish  v.  HowUnd,  1  Paige  (N.  Y.) 
20. 

The  mortgage  executed  by  Herbert  D.  Masteller, 
securing  a  part  of  the  purchase  money  under  the  is- 
sues, was  competent,  and  the  court  did  not  err  in  ad- 
mitting it  in  evidence,  for  the  purpose  of  showing 
that  it  secured  a  portion  of  the  purchase  money.  The 
evidence  of  appellee,  Clarence  B.  Masteller,  as  to  what 
took  place  between  him  and  Herbert  D.  Masteller  at 
the  time  the  former  executed  the  note  in  suit  to  the 
latter  was  competent.  It  at  least  tended  to  support 
the  issue  of  set-off  tendered  by  this  appellee.  If  the 
admission  of  this  evidence  could  be  held  incompetent, 
it  resulted  in  no  harm  to  appellant,  as  there  was  a 
finding  in  his  favor  upon  this  issue. 

No  available  error  appearing,  the  judgment  is  af- 
firmed. 


Beterline  v.  The  State. 

[No.  17,045.    Filed  Jan.  15,  1897.   Rehearing  denied  Feb.  25,  1897.] 

Affidavit  AND  Information. — Forgery. — Copy  of  Forged  Instrument, 
^^When  Signed  in  (German. — Where  one  of  the  names  alleged  to  be 
forged  to  a  promissory  note  is  written  in  German,  the  copy  of  such 
name  to  the  note,  set  out  in  the  affidavit  and  information  charging 
such  forgery,  need  not  be  written  in  German,    pp,  126^  127, 

FOBGERY. — Uttering  Forged  Instrument. —  Separate  Offenses. —  For- 
mer Acquittal. — Forgery,  and  the  uttering  of  a  forged  instrument 
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are  two  distinct  crimes,  and  the  plea  of  former  acquittal,  on  a  charge 
of  uttering  a  forged  instrument  will  not  constitute  a  bar  to  a  pros- 
ecution for  the  forgery  of  such  instrument,    pp.  1S7-129. 

SviDENCE  — Husband  and  Wife. — Confldential  CommuniccUion. — 
Forgery. — Evidence  given  by  the  wife  of  one  charged  with  forgery 
that  her  husband  forced  her  to  sign  one  of  the  names  to  the  forged 
note,  he  spelling  the  name  as  she  wrote  it,  is  not  a  confidential  com- 
munication,   pp.  129-133. 

Verdict. — Separation  of  Jury  Before  Returning  Verdict  Into  Court. 
— No  error  is  committed  by  the  court  in  permitting  the  jury,  after 
agreeing  upon  a  verdict  and  sealing  same  up,to  separate  before  re- 
turning the  verdict  into  court,    pp.  133,  134. 

From  the  Allen  Circuit  Court.  Affirmed* 

William  P.  Breen  and  John  Morris^  Jr.,  for  appel- 
lant. 

William  A.  Ketcham^  Attomej-General,  and  N.  D. 
Doughman^  for  State. 

Howard,  J. — The  appellant  was  chained  by  aflS- 
davit  and  information  with  the  forging  of  a  promis- 
sory  note,  and  on  the  trial  was  convicted  of  the  offense 
charged,  and  sentenced  by  the  court. 

The  errors  assigned  and  discussed  by  counsel  relate 
to  the  sufficiency  of  the  affidavit  and  information,  and 
the  special  answer,  and  also  question  the  correctness 
of  the  action  of  the  court  in  overruling  the  motion 
for  a  new  trial. 

In  the  affidavit  and  information  it  is  charged^ 
amongst  other  things,  that  the  appellant  "did  then 
and  there  feloniously,  falsely,  and  fraudulently,  make, 
forge  and  counterfeit  a  certain  promissory  note  pur- 
porting to  have  been  made  and  executed  by  Fred 
Beyeriine,  George  Beyerline  (whose  name  is  signed 
to  said  note  in  German  characters),  Jacob  F.  Schaefen- 
acker,  by  and  under  the  name  of  Jacob  Schapvenacker, 
and  Peter  F.  Poirson.*'  In  the  copy  of  the  note  set  out; 
these  names  appear  as  signed  thereto,  the  name  of 
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George  Beyerline  being  followed  in  parenthesis  by  the 
words  "in  German/' 

Appellant  contends  that  "because  the  name  signed 
to  the  note  in  German  and  said  to  be,  in  English, 
^George  Beyerline/  is  not  set  forth  in  the  copy  of  the 
note  exactly  as  it  appears  upon  the  note,  appellant 
believes  the  affidavit  and  information  were  bad  and 
should  have  been  quashed/' 

We  do  not  think  so.  It  is  true  that  if  the  forging 
were  in  a  foreign  language,  an  exact  copy  of  the  forged 
document,  as  made  in  the  original,  should  be  set  out 
in  the  indictment,  or  affidavit  and  information,  and 
this  should  be  followed  by  an  English  translation. 
But,  as  said  by  Mr.  Bishop,  1  New  Crim.  Proced.,  sec- 
tion 564,  "if  there  is  simply  a  name,  like  the  signature 
of  a  note  in  forgery,  and  it  is,  for  example,  written 
in  German  or  Gothic  characters,  and  is  the  same  name 
in  English  as  in  German,  there  is  no  need  to  aver  that 
the  signature  is  in  German,  and  add  a  translation," 
citing  Duffin  v.  Peopky  107  111.  113,  47  Am.  Bep.  431. 

But  in.  the  affidavit  and  information  before  us,  the 
State  did  aver  that  the  name  was  signed  in  German 
characters,  and  added  a  like  statement  after  the  sig- 
nature itself.  There  could  be  no  such  thing,  strictly 
speaking,  as  a  translation  of  the  name.  It  was  the 
same  whether  written  in  script  or  print,  in  Roman, 
italic,  old  English  or  German  letters.  Words  in  a  for- 
eign language  must  be  translated  that  we  may  under- 
stand their  meaning  and  the  thoughts  expressed;  but 
proper  names  serve  only  to  indicate  the  persons  that 
are  known  by  such  4iames.  It  is  certainly  enough  to 
give  such  names  in  English,  and  to  state,  as  was  done 
in  this  case,  that  the  names  were  written  in  the  charac- 
ters shown  in  the  document  alleged  to  have  been 
forged. 

The  first  paragraph  of  answer,  or  defense,  is  a  plea 
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of  former  acquittal ;  and  it  is  contended  that  the  court 
erred  in  sustaining  a  demurrer  to  this  plea. 

It  is  averred  in  the  plea  so  made  that  appellant  had 
theretofore  been  charged  by  affidavit  and  information 
with  the  uttering  and  publishing  of  the  same  note  he 
is  here  charged  with  forging,  and  that  on  a  trial  had 
upon  such  charge  he  had  been  acquitted.  And  the 
contention  is  that  the  charge  of  forging  was  included 
in  the  former  affidavit  and  information. 

Counsel  say:  "The  first  information  charges  that 
appellant  did  ^unlawfully,  feloniously,  fraudulently 
and  knowingly  utter,  publish  and  pass,  endorse  and 
deliver  to  one  Adam  H.  Bittinger,  as  true  and  genuine, 
a  certain  false,  forged  and  counterfeit  note,^  etc.  (here 
follows  note);  *that  of  the  signatures  to  said  note,  only 
that  of  the  said  Fred  Beverline  and  Peter  Poirson 
were  genuine;  that  the  names  of  the  said  George  Bey- 
erline and  Jacob  Schapvenacher  were  false,  and  forged 
by  the  said  Fred  Beyerline  with  intent  then  and  there 
and  thereby  feloniously,  falsely  and  fraudulently  to 
defraud  the  said  Adam  H.  Bittinger,'  etc.^' 

It  is  admitted  that  such  information  was  probably 
defective  and  might  have  been  quashed  upon  motion; 
but  it  is  contended  that  there  was  sufficient  in  it  to 
sustain  a  conviction  for  forgery.  Forgery,  and  the 
uttering  of  a  forged  instrument  are  two  distinct 
crimes;  and  the  charge  in  the  information  referred  to 
in  the  plea  of  former  acquittal  is  unquestionably  one 
of  uttering  a  forged  instrument,  and  it  is  of  that 
charge,  and  not  of  forgery,  that  the  appellant  was  ac- 
quitted. Neither  is  it  correct  to  say  that  the  proof  to 
sustain  one  charge  is  the  same  as  would  be  required 
to  support  the  other.  It  is  true  that  it  is  stated  in 
the  information  set  out  in  the  plea  "that  the  names  of 
the  said  George  Beyerline  and  Jacob  Schapvenacker 
were  false,  and  forged  by  the  said  Fred  Beyerline;" 
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but  that  is  by  way  of  recital,  and  not  as  a  charge,  the 
words  being  simply  descriptive  of  the  signatures  to 
the  note.  Surely  if  such  statement  and  description  had 
been  made  showing  that  the  names  had  been  forged 
by  another  person  named,  it  would  not  be  contended 
by  counsel  that  such  other  person  would  thereby  be 
sufficiently  charged  with  the  crime  of  forgery. 

The  twenty-ninth  reason  for  a  new  trial  had  refer- 
ence to  certain  evidence  given  by  appellant's  wife, 
over  his  objection.  She  was  called  by  the  State  and 
gave  the  following  evidence,  which  was  objected  to: 
"1  was  in  the  kitchen  ironing,  and  he  [the  appellant, 
her  husband]  came  with  the  note  and  he  took  me  by 
the  back  of  the  neck  and  led  mp  into  the  bedroom. 
That  was  our  room,  we  were  living  out  at  his  mother's 
house,  and  I  did  not  know  what  he  wanted;  and  after 
I  went  into  the  bedroom  he  handed  me  this  paper.  He 
said  I  had  to  sign  Mr.  Schaefenacfer's  name  on  there. 
*  *  *  And  I  did  not  know  how  to  spell  his  name  I 
had  to  sign.  He  spelled  the  name.  He  stood  right 
over  me  and  made  me  sign  it,  and  so  I  signed  it." 

The  objection  made  to  this  evidence  was  that  it  de- 
tailed a  confidential  communication  made  to  the  wife 
by  her  husband,  and  also  that  if  there  was  any 
forgery  shown,  she  committed  it.  It  does  not  appear, 
however,  from  this  evidence  that  there  was,  in  fact, 
any  communication  from«  the  husband*  to  the  wife, 
whether  confidential  or  otherwise.  A  communica- 
tion implies  something  communicated,  knowledge  im- 
parted by  one  to  another.  This  is  rather  evidence 
of  a  crime  committed  by  the  husband,  or,  which  he 
forced  his  wife  to  aid  him  in  committing;  not  of  a 
communication  made  by  him  to  her  of  any  crime 
which  he  had  committed. 

In  Poison  V.  f?tate,  137  Ind.  519,  it  was  held  com- 
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petent  for  a  wife  to  give  evidence  of  the  communica- 
tion to  her  by  her  husband  of  a  loathsome  disease. 
"Such  conduct  on  his  part,"  said  the  court  in  that 
case,  "was  a  gross  breach  of  his  duty  as  a  husband, 
and  he  could  not,  therefore,  shield  himself  from  ex- 
posure in  a  court  of  justice,  where  such  fact  became 
material  evidence  in  a  cause,  on  the  ground  that  it  was 
a  confidential  communication." 

In  the  conduct  shown  in  the  evidence  here  objected 
to,  the  husband,  instead  of  being  engaged  in  con- 
fidential communications,  such  as  the  marital  relation 
would  shield  from  public  exposure,  was  occupied  in 
a  double  wrong,  abusing  his  wife,  and  using  her  as  the 
instrument  of  his  fofgery. 

It  is  not  everv  conversation  between  husband  and 
wife,  nor  every  word  or  act  said  or  done  by  either  in 
the  presence  of  the  other,  that  is  protected  under  the 
seal  of  secrecy,  %ut  only  such  communications, 
whether  by  word  or  deed,  as  pass  from  one  to  the 
other  by  virtue  of  the  confidence  resulting  from  their 
intimate  relations  with  one  another.  Where  the  crim- 
inal, in  seeking  advice  and  consolation,  lays  open  his 
heart  to  his  wife,  the  law  regards  the  sacredness  of 
their  relation,  and  will  not  permit  her  to  make  known 
what  he  has  thus  communicated,  even  as  it  will  not 
ask  him  to  disclose  it  himself.  But  if  what  is  said  or 
done  by  either  has  no  relation  to  their  mutual  trust 
and  confidence  as  husband  and  wife,  then  the  reason 
for  secrecy  ceases.  Accordingly,  many  conversations 
and  actions  by  and  between  husband  and  wife  have 
been  held  not  to  be  privileged. 

In  Beitman  v.  Hopkins,  109  Ind.  177,  which  was  an 
action  to  set  aside  an  alleged  fraudulent  conveyance 
made  by  a  husband  to  his  wife,  the  wife  was  allowed 
to  give  evidence  as  to  the  negotiations  between  her 
and  her  husband,  prior  to,  and  resulting  in  the  convey- 
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ance  of  the  land  to  her.  The  ruling  of  the  trial  court 
in  admitting  the  evidence  was  approved,  this  court 
holding  that  the  negotiations  were  in  no  sense  such 
communications  as  are  made  incompetent  by  the  stat- 
ute. So,  in  Brown  v.  Norton,  67  Ind.  424,  it  was  held 
that  a  wife  might  testify  as  to  a  parol  contract  entered 
into  between  her  husband  and  another  person;  and,  in 
Schmied  v.  Frank,  86  Ind.  250,  a  like  ruling  was  made 
concerning  evidence  given  by  a  wife  as  to  conversa- 
tions between  her  and  her  husband,  whereby  she  con- 
stituted him  her  business  agent.  In  Williams  v.  Riley^ 
88  Ind.  290,  it  was  likewise  held  that  a  wife  should 
have  been  permitted  to  testify  that  she  was  present 
when  a  certain  note  executed  by  her  husband  and 
others  had  been  paid.  '^Husband  and  wife,"  said  the 
court  in  that  case,  "are  no  longer  incompetent  wit- 
nesses for  or  against  each  other,  except  that  neither 
of  them  is  allowed  to  testify  in  relation  to  a  communi- 
cation made  by  the  other."  A  similar  holding  was 
made  in  Jack  v.  Russey,  8  Ind.  180. 

In  divorce,  and  other  like  proceedings,  a  stUl  larger 
liberty  is  permitted.  Smith  v.  Smith,  77  Ind.  80,  was 
an  action  for  divorce  brought  by  a  wife.  It  was  there 
held  proper  for  her  to  testify  as  to  her  conduct  as  a 
wife,  and  as  to  her  husband's  habits  of  intoxication, 
and  his  abuse  of  her.  Also,  in  Stanley  v.  Stanley,  112 
Ind.  143,  being  an  action  on  an  ante-nuptial  bond 
given  by  the  husband,  it  was  held  that  the  wife  might 
testify  as  to  the  conduct  of  the  husband  in  matters 
relating  to  the  alleged  violation  of  the  conditions  of 
the  bond.  And  in  Mainard  v.  Reider,  2  Ind.  App.  115, 
^hich  was  an  action  by  a  husband  to  recover  for  tb# 
seduction  of  his  wife,  the  evidence  of  the  husband  as 
to  statements  made  in  his  presence  by  his  wife  to  her 
seducer  was  held  competent. 

In  criminal  prosecutions  the  restrictions  as  to  the 


132  SUPREME  COURT  OF  INDIANA, 

Beyerline  v.  The  State. 

competency  of  offered  evidence  are  still  further  re- 
moved. 

By  section  504,  Burns'  R.  S.  1894  (496,  R.  S.  1881),  all 
persons  not  expressly  excepted  are  declared  to  be  com- 
petent as  witnesses  in  civil  actions.  In  the  succeed- 
ing section  ,  those  excepted  as  incompetent  are  the  in- 
sane, children  under  ten  years  of  age,  save  in  certain 
cases;  attorneys,  physicians  and  clergymen,  as  to  con- 
fidential matters;  and,  "Sixth.  Husband  and  wife,  as 
to  communications  made  to  each  other."  Other  ex- 
ceptions, not  necessary  to  state  here,  are  made  in  the 
sections  of  the  statute  immediately  following. 

By  section  1867,  Burns'  R.  S.  1894  (1798,  R.  8.  1881), 
all  persons  competent  to  testify  in  civil  actions  are  de- 
clared to  be  also  competent  in  criminal  prosecutions; 
and,  in  addition,  three  other  classes  of  witnesses  are 
named  as  competent,  that  is :  the  accused,  if  he  wishes 
to  testify;  his  acomplices,  if  they  consent;  and  the  in- 
jured party. 

Under  the  last  of  these  cases,  it  has  been  held  that 
a  wife,  when  the  injured  party,  is  competent  to  testify, 
even  as  to  confidential  communications  between  her 
and  her  husband.  Doolittle  v.  StatCy  93  Ind.  272.  It 
has  also  been  held  that  for  the  purpose  of  showing  the 
relations  that  existed  between  husband  and  wife,  let- 
ters written  by  her  to  her  husband  might  be  read  in 
evidence  in  a  prosecution  afterward  instituted  against 
him,  in  which  he  was  charged  with  her  murder.  Pettii 
V.  State,  135  Ind.  393.  In  Perry  v.  Randall,  83  Ind.  143, 
the  actions  of  a  husband  in  taking  money  belonging  to 
another,  counting  it  over,  putting  it  into  his  pocket, 
and  not  returning  it  to  the  owner,  all  in  the  presence 
of  his  wife,  were  held  to  be  confidential  communica- 
tions which  could  not  be  testified  to  by  her,  even 
though  she  avoided  the  statement  of  any  words  spoken 
by  her  husband.    Yet,  in  Hntchanon  v.  State,  67  Ind. 
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449,  the  testimony  of  a  wife  as  to  the  acts  of  her  hus- 
band in  the  commission  of  arson,  was  held  competent ; 
and,  in  Jordan  v.  State,  142  Ind.  422,  a  husband  was 
permitted  to  testify  as  to  a  communication  to  him 
bv  his  wife  that  she  intended  to  burn  a  certain  mill. 
The  reason  given  for  this  last  holding  was  that  the 
husband  was,  under  the  statute  above  cited,  an  "in- 
jured party,"  being  part  owner  of  the  mill  which  she 
was  charged  to  have  set  on  fire. 

In  the  light  of  the  interpretation  so  given  to  the 
statutes  relating  to  a  wife's  testimony,  there  can  be  no 
doubt  that  the  evidence  here  objected  to  was  com- 
petent. It  was  not  concerning  any  confidential,  or 
other  communication  made  by  the  husband  to  the 
wife,  but,  as  in  several  of  the  cases  cited,  was  evidence 
of  a  crime  committed  by  him  in  her  presence.  He,  be- 
sides, forced  her  to  aid  him  in  the  commission  of  the 
forgery;  and  appellant  says  that  she  herself  com- 
mitted the  forgery.  If  she  had  been  thus  wrongfully 
accused  by  him,  she  might  testify  as  an  injured  party; 
and  if  she  were  indeed  an  accomplice  with  him  she 
might  testify  as  such.  If,  on  the  other  hand,  as  seems 
to  have  been  the  case,  she  was  an  abused  and  mal- 
treated wife,  forced  also  into  the  commission  of  a  crim- 
inal action  against  her  will,  the  marital  relation  had 
no  connection  with  his  act,  and  she  might  then  also 
give  evidence  of  the  crime. 

Appellant  finally  complains  that  the  jury  were  al- 
lowed, after  agreeing  upon  their  verdict  and  sealing 
it  up,  to  separate  before  they  returned  their  verdict 
into  court.  This  was  done  by  leave  of  court,  and  there 
is  nothing  to  show  that  it  was  not  done  in  the  presence 
of,  and  with  the  consent  of  appellant. 

It  is  provided  in  clause  second  of  section  1911, 
Bums'  R.  S.  1894  (1842,  R.  S.  1881),  that  a  new  trial 
fihall  be  granted,  "when  the  jury  has  separated  with- 
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out  leave  of  the  court,  after  retiring  to  deliberate  upon 
their  verdict."  The  separation  was  here  allowed  by 
the  court,  and  there  is,  besides,  nothing  to  show  that 
the  appellant  suflFered  any  harm  thereby.  Even  if  the 
separation  were  without  leave,  as  it  was  not,  that 
would  not  be  cause  for  a  new  trial  if  it  appeared,  as 
we  think  it  does  here,  that  no  harm  resulted  to  the  ap- 
pellant. Creek  v.  State,  24  Ind.  151;  Riley  v.  State,  95 
Ind.  446;  Clayton  v.  State,  100  Ind.  201;  Drew  v.  State, 
124  Ind.  9.  In  case  the  jury  had  separated  before 
agreeing  upon  their  verdict,  and  sealing  it  up,  we 
should  have  a  different  question. 

The  verdict  was  returned  into  court,  and  on  being 
opened  and  read  in  the  presence  of  the  jury  and  the  ap- 
pellant, was  acknowledged  by  the  jury  as  their  verdict. 
We  can  see  no  error  in  this.  See  State  v.  Engles,  13 
Ohio  490. 

No  question  is  made  as  to  the  guilt  of  the  appellant 
as  charged  in  the  aflBdavit  and  information.  He  was 
ably  defended  by  accomplished  and  learned  counsel, 
and  he  seems  to  have  been  convicted  without  the  viola- 
tion of  any  of  his  rights  under  the  law. 

Judgment  affirmed. 


Thb  Board  of  Commissioners  of  Vigo  County 
ET  AL.  V,  The  City  of  Terre  Haute. 

IS  m  [No.  17,752.     FUed  February  26,  1897.] 

Appeal  and  "Errob..— Failure  to  Perfect  Appeal  Within  One  Year 
From  the  Rendition  of  Judgment  Appealed  From, — Statute  Con- 
fitrufid.-— The  failure  of  the  clerk  to  enter  a  judgment  on  a  ver- 
dict, for  more  than  three  weeks  after  the  rendition  thereof  wil] 
not  constitute  a  sufficient  excuse  for  the  failure  of  appellant  to  com 
plete  an  appeal  therefrom  within  one  year  as  provided  by  sectioz) 
645,  Bums'  R.  S.  1894. 

From  the  the  Vigo  Circuit  Court.  Appeal  du^misffed. 
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S.  C.  Stimson  R.  B.  Stimson  H,  A.  CondiL  S,  B. 
DamSj  J.  8.  C.  Robinson  and  */.  P.  Stunkard^  for 
appellants. 

G.  E.  Pugh,  P.  M.  Foley ^  J.  O.  Piety  and  McNutt 
&  McNutt  J  for  appellee. 

Howard,  J. — This  was  a  proceeding  originally 
brought  by  petition  of  the  city  of  Terre  Haute  before 
the  board  of  commissioners  of  Vigo  county,  at  their 
June  term,  1893,  for  annexation  of  certain  unplatted 
lands  adjacent  to  said  city,  and  owned  by  the  appel- 
lant, Theodore  Hulman,  who  was  unwilling  that  such 
annexation  should  take  place.  The  commissioners 
denied  the  petition,  and  there  was  an  appeal  by  the 
city  to  the  circuit  court.  The  right  to  such  appeal  has 
been  expressly  provided  for  by  the  statute,  section 
4224,  Burns'.  R.  S.  1894,  (3243,  R.  S.  1881);  and  in  sim- 
ilar cases  the  same  right  has  been  frequently  recog- 
nized by  this  court.  Orusenmeyer  v.  City  of  Logans- 
port,  76  Ind.  549;  City  of  Ijogansport  v.  La  Rose,  99  Ind. 
1 17.  On  January  4, 1894,  there  was  a  verdict  in  favor 
of  the  city,  that  the  lands  should  be  annexed  as  prayed 
for;  and  on  September  20,  1894,  judgment  was  ren- 
dered upon  the  verdict.  The  proceedings,  both  before 
the  board  and  in  the  circuit  court,  seem  to  have  been 
in  accordance  with  the  requirements  of  the  statute. 
Sections  3659,  3660,  Burns'  R.  S.  1894  (3196,  3197,  R. 
S.  1881);  Forsythev.  City  of  Hammond^  142  Ind.  505, 
80  L.  R.  A.  576,  166  U.  S.  506. 

The  transcript  on  appeal  to  this  court  was  not  filed 
in  the  clerk's  office  until  September  23,  1895,  more 
than  one  year  from  the  date  of  the  judgment;  and  the 
appellee  has  filed  a  motion  for  dismissal  of  the  appeal, 
under  the  statute,  section  645,  Burns'  R.  S.  1894  (633, 
R.  S.  1881),  which  statute  requires  that  appeals  in  civil 
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actions,  except  in  case  of  disabilities,  shall  be  taken 
"within  one  year  from  the  time  the  judgment  is  ren- 
dered." Under  this  statute,  it  has  been  held  that  the 
record,  with  the  assignment  of  errors,  must  be  filed  in 
this  court  within  the  year.  Johnson  v.  Stephensotiy  104 
Ind.  368;  Latvrence  v.  Wood,  Adtnr.,  122  Ind.  452. 

Appellants  give  as  their  reason  for  not  having  filed 
the  record  in  time,  that  they  were  deceived  by  the  in- 
advertent act  of  the  clerk  in  not  entering  the  judgment 
on  the  day  on  which  it  was  rendered,  nor  until  the  13th 
day  of  October,  1894.  That  this  reason  is  insufficient 
has  long  since  been  decided.  In  AndersoUy  Adnix.,  v. 
Mitchell^  58  Ind.  592,  by  like  inadvertence,  the  judg- 
ment was  not  entered  as  of  the  day  on  which  it  was 
rendered;  and,  as  in  the  case  at  bar,  a  nunc  pro  tunc 
order  was  made  by  which  the  entry  of  the  clerk  was 
corrected  so  as  to  show  the  time  when  the  judgment 
was  rendered.  It  was  held  in  that  case  that  the  year 
for  appeal  began  to  run  from  the  date  of  rendition  of 
the  judgment,  and  not  from  the  date  of  entry.  The 
facts  here,  both  as  to  the  error  and  as  to  the  manner 
of  its  correction,  are  quite  similar. 

In  Smith  y. Stale,  71  Ind.  250,  it  was  said:  "The  rendi- 
tion of  a  judgment  and  the  entry  of  such  judgment  are 
different  and  distinct,  each  from  the  other.  The  former 
is  the  act  of  the  court,  while  the  latter  is  the  act  of  the 
clerk  of  the  court."  See,  also,  CJiamberlain  v.  City  of 
Evansville,  77  Ind.  542,  p.  548,  and  following;  Chissom 
V.  Barbour,  100  Ind.  1;  Mayer  v.  Haggerty,  138  Ind.  628. 
In  the  case  last  cited,  the  court  said:  "The  time  within 
which  an  appeal  must  be  taken  begins  to  run  from  the 
date  of  the  rendition  of  the  judgment  and  not  from 
the  date  of  its  entry  by  the  clerk  in  the  order  book." 

The  statute  providing  that  an  appeal  must  be  taken 
within  a  year,  or  not  at  all,  is  in  the  nature  of  a  stat- 
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ute  of  repose;  and  after  the  year  has  expired  the  ap- 
pellee should  rest  secure  in  the  right  to  his  judgment. 

There  was  in  the  case  at  bar  no  accident  or  excusa- 
ble mistake,  as  in  the  case  of  the  Bank  of  Westfield  v. 
Inmariy  133  Ind.  287.  The  error  in  the  entry  of  the 
clerk  was  equally  open  to  the  inspection  o£  both 
parties;  and  it  is  not  claimed  that  any  fraud  was  prac- 
ticed. There  remains,  therefore,  no  possibile  ground 
for  authorizing  the  appeal  after  the  expiration  of  the 
year  fixed  by  the  statute.  Smythe  v,  Bosioell^  117  Ind. 
365. 

The  appeal  is  dismissed. 


KooNs,  Administrator,  et  al.  v.  Beach.  u?  iwl 

[No.  17,925.    Filed  Deo.  15, 1896.    Rehearing  denied  Feb.  26, 1897.] 

iJENS. — Attorney's  Fees. — Equitable  Lien  on  Distributive  Share  of 
Heir  for  Services  Rendered  Estat'e. — An  attorney  employed  by  a  sole 
heir  to  assist  the  administrator  in  the  collection  of  a  life  insurance 
policy  held  by  snch  administrator  for  collection  may  maintain  a  lien 
on  the  funds  so  collected  in  the  hands  of  the  administrator  by  filing 
a  notice  of  his  intention  to  hold  such  lien  upon  the  probate  record 
containing  the  appointment  of  the  administrator,  at  the  entry  of 
such  appointment,  where  the  compensation  for  such  services  was 
agreed  upon  in  an  amount  stated,  and  it  having  been  agreed  that 
the  attorney  should  be  paid  from  the  sum  so  obtained  in  settlement 
of  the  insurance  policy,  and  such  lien  is  paramount  to  that  of  his 
client  or  the  creditors  of  the  latter,    pp.  138-141. 

Evidence. — Attorney's  Fees. — Proof  of  Services. — In  an  action  by  an 
attorney  to  enforce  a  lien  for  attorney's  fees  against  a  fund  in  the 
hands  of  an  administrator,  for  services  rendered  in  assisting  in  the 
collection  of  an  insurance  policy  held  by  such  administrator,  evi- 
dence as  to  a  conversation  had  by  such  attorney  with  an  agent  of 
the  insurance  company  as  to  defenses  against  the  policy  and  as  to 
offers  of  compromise  were  admissible  for  the  purpose  of  showing 
his  participancy  in  the  negotiations  which  lecl  to  the  compromise 
and  settlement,    p.  l^L 

Appeal  and  Ebbob. — LongTiand  Manuscript  of  Evidence. — How  Made 
a  Part  of  Record. — The  longhand  manuscript  of  the  evidence  must 
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be  filed  in  the  clerk's  office  before  it  is  embodied  in  the  bill  of  ex- 
ceptions,   p.  IJ^ 

From  the  Henry  Circuit  Court.    Affirmed. 
James  Brovm  and  W.  A.  Brown^  for  appellants. 
M.  M  Forkner  and  F.  E.  Beach,  for  appellee. 

Hackney,  J. — ^This  was  a  suit  by  the  appellee  to 
declare  and  enforce  a  lien  for  attorney's  fees  against 
a  fund  remaining  in  the  hands  of  Koons,  administra- 
tor, and  primarily  distributable  to  the  appellant,  Cory, 
but  claimed  by  the  other  appellants  as  assignees  of 
Cory.  Two  questions  are  presented :  The  action  of  the 
court  in  overruling  the  several  demurrers  of  the  ap- 
pellants to  the  complaint,  and  in  overruling  their  mo- 
tion for  a  new  trial. 

The  complaint  alleged  that  the  appellee  was  an  at- 
torney in  regular  practice;  that  Koons,  as  administra- 
tor, held  for  collection  a  pplicy  of  life  insurance,  pay- 
able to  the  estate  of  which  he  was  administrator,  and 
that  Cory  was,  after  the  payment  of  the  debts  and 
costs  of  settling  the  estate,  entitled  to  the  balance  of 
any  sum  collected  upon  said  policy;  that  the  insurance 
company  was  denying  its  liability  upon  said  policy, 
and  the  administrator  had  employed  attorneys  to  en- 
force the  same;  that  said  Cory  had  employed  the  ap- 
pellee to  assist  in  securing  a  compromise  of  the  differ- 
ences between  said  company  and  the  estate,  the  com- 
pensation for  such  service  having  been  agreed  upon, 
in  an  amount  stated,  and  it  having  been  agreed  that 
appellee  should  be  paid  from  the  sum  to  be  obtained 
in  such  compromise  and  settlement;  that  the  appellee 
did  assist  in  securing  a  compromise  and  settlement 
with  said  company  by  which  fifty  per  centum  of  the 
policy  was  paid  to  said  administrator;  that  the  appel- 
lee entered  upon  the  probate  record  containing  the  ap- 
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pointment  of  Koons,  at  the  entry  of  said  appointment, 
a  notice  of  intention  to  maintain  an  attorney's  lien  for 
said  fees;  that  a  large  sum  will  remain,  upon  final  set- 
tlement of  the  estate,  for  distribution  to  the  credit  of 
said  Cory;  that  said  Cory  is  insolvent  and  has  assigned 
bis  interest  in  said  fund  and  all  other  property  to  the 
appellant,  Landis,  and  has  given  orders  to  others, 
his  creditors,  for  sums  which  the  administrator  threat- 
ens to  pay  to  the  exclusion  of  the  appellee's  claim, 
and  without  retaining  any  sum  for  his  benefit. 

As  a  legal  lien,  authorized  by  section  7238,  Burns' 
R.  8. 1894  (5276,  R.  S.  1881),  the  facts  pleaded  are  not 
sufficient.  Such  a  lien  may  be  held  "on  any  judgment 
rendered  in  favor  of  any  person  or  persons  employing 
such  attorney,  to  obtain  the  same:  Provided,  That 
such  attorney  shall,  at  the  time  such  judgment  shall 
have  been  rendered,  enter,  in  writing,  upon  the  docket 
or  record  wherein  the  same  is  recorded,  his  intention 
to  hold  a  lien  thereon,  together  with  the  amount  of  his 
claim.'^  In  this  case  so  far  as  the  complaint  discloses, 
no  judgment  was  rendered,  no  notice  of  lien  was  en- 
tered upon  any  judgment  docket  or  order  book,  where- 
in a  judgment  would  have  been  proper,  and,  necessa- 
rily, the  basis  for  such  legal  lien  did  not  exist. 
1  Watson  on  Indiana  Statutory  Liens,  section  34; 
Alderman  v.  Nelson,  111  Ind.  255;  Ilill  v.  Brinkley^  10 
Ind.  102;  Hanna  v.  Island  Coal  Co.,  5  Ind.  App.  163. 
While  the  complaint  alleges  notice  of  lien,  entered 
ni>on  the  order  appointing  the  administrator,  its  facts 
can  only  be  considei:ed  with  reference  to  the  theory  of 
an  equitable  lien.  It  is  true  that  this  court  said,  in 
Alderman  v.  Nelson,  supra,  "It  is  not  necessary  to  in- 
quire whether  an  attorney  had  a  lien  on  his  client's 
judgment  at  common  law,  for  the  statute  covers  the 
entire  subject  and  creates  a  lien,  and  that  is  the  only 
one  that  can  be  enforced." 
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This  statement  was  made  with  reference  to  liens 
upon  judgments,  and,  if  our  statute  covers  the  entire 
subject  of  such  liens,  it  is  clear  that  it  does  not  at- 
tempt to  cover  the  question  of  liens  upon  funds  se- 
cured by  the  client  through  the  aid  of  his  employed  at- 
torney, and  by  other  steps  than  a  judgment.  In  the 
more  recent  case  of  Justice  v.  Justice,  115  Ind.  201,  it 
was  clearly  established  that  the  statutory  lien  was 
not  the  only  lien  afforded  for  the  security  of  the  at- 
torney, in  the  performance  of  services  beneficial  to  his 
client,  but  that  equity  supplied  a  lien,  independent  of 
the  statute.  In  that  case  it  was  quoted  with  approval 
from  Puett  v.  Beard,  86  Ind,  172,  as  follows:  "It  is  gen- 
erally agreed,  both  here  and  in  England,  that  a  so- 
licitor has  a  lien  for  his  costs  upon  a  fund  recovered 
by  his  aid,  paramount  to  that  of  the  persons  interested 
in  the  fund  or  those  claiming  as  their  creditors,"  citing 
authorities. 

And  it  was  further  quoted :  "The  reason  for  this  rule 
is  that  the  services  of  the  solicitor  have,  in  a  certain 
sense,  created  the  fund,  and  he  ought,  in  good  con- 
science, to  be  protected."  This  proposition  is  quoted 
with  approval  in  Hanna  v.  Island  Coal  Co.,  supra.  In 
1  Watson  on  Indiana  Statutory  Liens,  section  36,  it  is 
said:  "An  agreement  between  an  attorney  and  his 
client  that  the  attorney  shall  have  a  lien  for  his  ser- 
vices to  a  certain  amount  upon  the  proceeds  of  any 
judgment  recovered,  constitutes  a  valid  equitable  as- 
signment of  such  proceeds  pro  tauto  which  attaches 
to  such  proceeds  as  soon  as  the  judgment  is  entered. 
Such  an  agreement  is  within  the  principle  that  an 
agreement  between  a  debtor  and  a  creditor  that  the 
creditor  shall  have  a  claim  upon  a  specific  fund  for 
the  payment  of  his  debt  is  a  binding  equitable  assign- 
ment of  the  fund  pro  tanto.'^  See  21  Am.  Law  Rev.  79; 
Blankenbaker  v.   Bank   of   Commerce,   85    Ind.   459; 
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McNagney  v.  Frazer^  Exr,,  1  Ind.  App.  98;  Williams 
V.  Ingersolly  89  N.  Y.  508;  Courtney  v.  Courtney y  4 
Ind.  App.  221. 

From  the  rules  stated  it  follows  that  the  fund  ac- 
quired by  the  aid  of  the  employed  attorney  is  bur- 
dened by  the  agreed  fee  and  cannot  be  relieved  by  any 
act  of  the  client. 

In  Justice  v.  Justice,  supra,  it  was  held  that  such  lien 
was  paramount  to  a  judgment  against  the  client,  ren- 
dered before  the  proceeding  in  which  the  attorney's 
services  aided  in  securing  the  property  against  which 
it  was  sought  to  enforce  the  judgment.  It  was  there 
said:  "A  court  of  equity  will  control  the  legal  lien  of 
the  judgment,  and  limit  it  to  the  actual  interest  of  the 
judgment  debtor  in  the  property,  and  will  fully  protect 
the  rights  of  those  parties  who  have  prior  equitable  in- 
terest in  such  property,  or  the  proceeds  thereof." 

The  complaint,  in  our  opinion,  made  a  case  within 
the  rules  stated,  and  the  demurrers  were  correctly 
overruled. 

On  the  motion  for  a  new  trial  one  question  is  dis- 
cussed, involving  the  weight  of  the  evidence,  and  we 
are  asked  to  pass  upon  conflicting  testimony.  This,  it 
has  many  times  been  held,  we  are  not  permitted  to  do. 

It  is  complained  finally  that  the  trial  court  erred  in 
permitting  the  appellee  to  testify  to  a  conversation  had 
by  him  with  an  agent  of  the  insurance  company  as  to 
defenses  against  the  policy,  and  as  to  offers  of  com- 
promise. Counsel  do  not  refer  us  to  the  record  in  sup- 
port of  this  complaint  and  no  reason  occurs  to  us  why 
such  conversations  may  not  have  been  proper  in  the 
discharge  of  appellee's  duties  as  the  attorney  for  Cory, 
and  proof  of  them  proper  to  establish  his  participancy 
in  the  negotiations  which  led  to  the  compromise  and 
settlement. 
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We  find  no  error  for  which  the  judgment  should  be 
reversed. 
Judgment  affirmed. 

On  Petition  for  Rehearing. 

Hackney,  J. — It  is  now  earnestly  contended  that 
no  basis  exists  for  an  attorney's  lien  where,  without 
fiuit,  payment  is  made  to  the  client,  in  whole  or  in  part 
by  compromise,  resulting  from  the  efforts  of  the  attor- 
ney. In  other  words,  it  is  insisted,  a  judgment  is  in- 
dispensable to  a  lien,  unless  the  attorney  has  the 
money  or  papers  of  his  client  upon  which  the  lien  is 
asserted.  Dr.  Wharton,  in  his  work  on  Agency,  section 
623,  et  seq.y  defines  the  liens  of  attorneys  as  retaining 
and  charging  liens,  the  former  existing  as  against 
moneys  or  papers  in  the  hands  of  the  attorney,  and 
the  latter  as  one  "which  gives  the  creditor  the  right 
to  collect  such  debt,  as  a  priority,  out  of  property  in 
the  hands  of  another."  See  also  1  Am.  and  Eng. 
Ency.  of  Law  (1st  ed.),  pp.  969,  970.  The  charging  lien, 
therefore,  is  that  here  involved  and  it  need  not  be  con- 
fused with  the  former.  It  is  true  that  a  line  of  cases 
hold  that  this  lien  does  not  obtain  until  the  judgment 
is  rendered.  See  Jones  on  Liens,  section  193,  et  seq. 
But  it  will  be  found  that  this  is  so  either  with  refer- 
ence to  statutory  liens  or  as  to  the  intervening  right 
of  the  parties  to  settle  their  litigation  short  of  judg- 
ment and  not  be  disturbed  in  that  right  by  a  consider- 
ation of  the  attorney's  claim.  Public  i>olicy  forbids 
that  attorneys  may  interpose  and  defeat  fair  settle- 
ments between  litigants  and  statutory  liens  are  main- 
tained only  in  the  method  pointed  out  by  the  statute. 

While  in  the  original  opinion  we  employed  the  ex- 
pressions "attorney's  liens''  and  "equitable  liens,"  we 
were  justified  by  the  common   use  of  the  expres- 
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sione  in  the  books,  yet  they  are  not  accurate.  The 
lien  which  an  attorney  is  said  to  have  is  merely  a 
claim  to  the  equitable  interference  of  the  court  for  his 
debt  when  he  finds  that  his  client  is  about  to  deprive 
him  of  it.  See' Jones  on  Liens,  section  155,  and  the 
numerous  illustrations  there  given. 

When,  therefore,  equity  is  appealed  to,  the  inquiry 
is  not  necessarily,  did  the  attorney  procure  a  judg- 
ment? but  it  is,  does  he  present  a  claim  where  the  law 
supplies  no  remedy  as  eflScient,  and  where  in  good  con- 
science the  client  should  not  be  permitted  to  defeat 
the  attorney  of  his  just  compensation?  One  test  of 
this  claim,  as  originally  shown,  is  this :  Was  the  fund 
secured  by  the  client  through  the  eflfoirts  of  the  at- 
torney. And  another  is:  Was  the  compensation  of  the 
attorney  expressly  or  by  implication  such  a  charge 
against  the  fund  as  to  amount  to  an  assignment  of 
some  part  thereof.  In  either  event  equity  will  aid  the 
the  attorney  in  the  enforcement  of  his  claim,  ordi- 
narily called  a  lien. 

In  Davies  v.  LoumdeSy  54  Eng.  Com.  Law,  808 ;  3  Com. 
Bench  827,  it  was  held  that  the  lien  attaches  upon 
money  received  by  the  client  by  way  of  compromise 
even  after  verdict  and  judgment  against  the  client. 
Therefore,  it  could  not  be  said  that  a  judgment  in 
favor  of  the  client  is  indispensable. 

In  Irving  v.  Viana,  2  Young  &  Jerv.  70,  it  was  held 
that  an  attorney,  although  not  retained  in  the  case  to 
the  end,  was  entitled  to  a  lien  on  the  fund  which  his 
exertions  had  aided  in  producing. 

So,  in  Wylie  v.  CowCy  15  How.  415,  it  was  held  that 
equity  would  enforce  a  lien  in  favor  of  an  attorney 
who  had  partially  prosecuted  a  claim  against  the  Mex- 
ican Kepublic,  before  a  commission  created  by  an  act 
of  congress,  but  before  it  was  concluded  his  client  had 
died  and  an  administrator  had  discharged  the  attor- 
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ney  and  employed  another  who  recovered  the  money 
and  it  had  been  paid  into  the  hands  of  the  administra- 
tor. There,  as  here,  there  was  an  agreement  upon  a 
designated  sum  to  be  paid  from  the  amount  recovered. 
The  commission  was  not  a  court  of  record;  the  attor- 
ney did  not  prosecute  the  claim  to  judgment;  the  re- 
lief sought  was  not  in  the  tribunal  in  which  the  money 
was  recovered;  the  lien  enforced  was  not  upon  the 
judgment  but,  as  here,  was  against  the  fund  in  the 
hands  of  the  administrator.  The  case  was  as  near  the 
parallel  of  this  as  could  well  be  found.  But  it  may 
be  doubted  if  it  would  not  have  been  more  accurate 
there  to  have  treated  that  called  a  lien  as  an  equita- 
ble assignment,  as  was  done  in  the  case  of  Patten  v. 
Wilson,  34  Pa.  St.  299,  where  the  agreement  was  for 
a  sum  from  the  recovery  and  it  was  held  recoverable 
as  an  equitable  assignment  to  the  attorney.  To  the 
same  effect  are  authorities  cited  in  the  original  opin- 
ion. The  questions  of  priority  discussed  by  counsel 
do  not  arise  upon  the  complaint,  the  sufficiency  of  an- 
swers demurred  out  was  not  presented  and  the  evi- 
dence, although  we  made  some  reference  to  it  in  the 
original  opinion,  is  not  before  us.  The  record  discloses 
the  filing  of  the  longhand  manuscript  of  the  evidence 
and  the  bill  of  exceptions,  embodying  the  same,  on  the 
6th  day  of  November,  1895,  and  it  does  not  appear  that 
such  manuscript  was  filed  before  it  was  embodied  in, 
and  filed  as  a  part  of  said  bill  of  exceptions.  This  is 
not  sufficient  to  make  the  evidence  a  part  of  the 
record.  Chicago^  etc,  R,  W.  Co.  v.  EggerSy  post,  299,  and 
cases  there  cited. 
The  petition  is  overruled. 
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Marley  V.  The  State,  ex  rel.  Chenoweth, 
Auditor,  of  Martin  County. 

[No.  17,928.    Ffled  February  26, 1897.] 

Judicial  Sales.— J5!rroneau«  Deseriptum  of  Lands,— Action  to  Quiet 
Title. — Umitixtion  of  Action.Statute  Cofu^rued— Adverse  posses- 
sion of  lands  purchased  at  a  sheriff's  sale,  for  more  than  fifteen 
years,  but  lesr  than  twenty  years,  under  a  deed  containing  a  wrong 
description  of  such  lands,  does  not  prevent  such  purchaser,  or  one 
claiming  under  him,  from  maintaining  an  action  to  quiet  his  title 
as  against  one  first  asserting  a  claim  imder  deed  from  the  execu- 
tion debtor  made  more  than  ten  years  after  the  sheriff's  sale,  under 
section  294,  Bums'  R.  S.  1894,  prohibiting  an  action  to  recover  lands 
sold  under  execution  by  the  execution  debtor  or  any  person  claim- 
ing under  him  after  the  lapse  of  ten  years. 

Same. — Adverse  Possession. — Erroneous  Description  of  Lands. — Stat- 
ute Construed. — A  purchaser  of  lands  at  a  sheriff's  sale  obtains  a 
good  title  by  ten  years'  possession  of  the  land,  notwithstanding  the 
lands  were  erroneously  described  in  the  sheriff's  deed,  under  sec- 
tion 294,  Bums'  R.  S.  1894,  prohibiting  an  action  to  recover  lands 
sold  under  execution  by  the  execution  debtor  or  any  person  claim- 
ing under  him  after  ten  years. 

From  the  Martin  Circuit  Court.    Affirmed. 

W.  R.  Gardiner  J   C.  O.  Gardiner  and  W.  B.  Q<ir- 
diner y  Jr.^  for  appellant. 

H.  McCormack  and  Rogers  &  Rogers,  for  appellee. 

Hackney,  J. — ^The  appellee,  The  State  of  Indiana, 
on  the  relation  of  Samuel  A.  Chenoweth,  auditor  of 
Martin  county, sued  the  appellant  Benjamin  B. Marley, 
and  recovered  a  decree  quieting  the  title  of  the  State, 
as  against  the  appellant,  to  a  tract  of  land  in  said 
county.  The  complaint  alleged  that  in  1877  one  John 
Fields  owned  the  west  half  and  the  northeast  quarter 
Vol.  147—10 
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of  the  southeast  quarter  of  section  nine,  township 
four  north,  range  three  west;  that  one  Mitchell  held  a 
judgment  against  him,  rendered  in  the  lower  court; 
that  Fields  submitted  said  lands  to  sale  by  the  sheriff 
to  satisfy  an  execution  upon  said  judgment;  that  in 
the  levy,  and  other  steps  under  said  execution,  said 
lands  were  misdescribed  as  in  the  northeast  quarter 
of  said  section,  and  were  misdescribed  in  the  sheriff's 
deed,  the  lands  so  described  never  having  been  owned 
by  said  Fields ;  that  upon  the  execution  of  the  sheriff's 
deed  to  Mitchell,  said  Fields,  in  the  belief  that  the 
lands  he  so  owned  had  been  property  sold  and  conveyed 
in  satisfaction  of  his  debt,  surrendered  the  possession 
thereof  to  Mitchell;  that  Mitchell  and  each  succeeding 
grantee  went  into  the  possession  of  the  lands  so  misde- 
scribed and  held  the  same  adverse  to  Fields,  the  deeds 
subsequent  to  that  of  the  sheriff  properly  describing 
the  land  in  question;  that  one  Chastian  was  an  inter- 
mediate purchaser,  and  during  her  ownership,  and 
with  a  view  to  acquiring  the  inchoate  interest  of 
Fields'  wife  in  said  lands,  procured  a  conveyance  from 
Fields  and  wife  to  the  undivided  one-third  of  said 
lands,  they  intending  to  perfect  the  title  to  said 
lands;  that  a  subsequent  purchaser,  Zumfelde,  mort- 
gaged said  lands,  by  proper  description,  to  the  State 
of  Indiana  for  the  benefit  of  the  common  school  fund, 
to  secure  a  loan  from  the  same;  that  under  said 
mortgage,  and  to  satisfy  the  same,  the  State  became 
by  regular  procedure,  the  purchaser  of  said  lands,  in 
April,  1895,  and  that  thereafter  the  appellant,  having 
discovered  said  errors  in  description,  and  with  a 
knowledge  of  all  the  facts  alleged,  procured  from 
Fields  and  wife,  for  a  consideration  of  one  dollar,  a 
deed  purporting  to  convey  to  him,  by  proper  descrip- 
tion, the  lands  in  question,  and  under  said  deed  was 
claiming  title  to  said  lands. 
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In  a  special  finding  of  the  facts  the  allegations  of 
Ihe  complaint  were  found  in  detail,  excepting  in  cer- 
tain variations  in  the  dates  of  executions,  sales  and 
deeds,  and  in  the  fact  that  one  parcel  of  the  lands  was 
offered  upon  execution  and  was  not  sold  but  was  sub- 
sequently sold  upon  venditioni  exponas.  By  the  alle- 
gations of  the  complaint  and  by  the  findings  of  the 
court  it  distinctly  appears  that  the  sale  or  sales  under 
which  Mitchell  and  his  grantees  have  occupied  and 
claimed  title  to  the  land  in  dispute  was  more  than  ten 
years  before  the  conveyance  to  the  appellant.  Appel- 
lant contends  that  the  complaint  was  bad  and  that  the 
special  findings  required  conclusions  of  law  in  his  fa- 
vor, for  the  reason  that  it  appeared  from  each  that 
more  than  fifteen  years  had  elapsed  since  the  sale; 
that  there  had  been  lese  than  twenty  years  adverse 
possession,  and  that  appellee  was  barred  by  the  stat- 
ute of  limitations  from  quieting  title. 

The  facts  pleaded  and  found,  and  the  construction 
given  them  by  the  appellant,  establish  an  impregnable 
title  in  the  appellee  under  section  294,  Bums'  R.  S, 
1894  (293,  R.  8.  1881).  That  statute  prohibits  an  ac- 
tion, for  the  recovery  of  real  property  sold  on  execu- 
tion, by  the  execution  debtor,  or  any  person  claiming 
under  him,  after  ten  years.  It  has  been  held  to  apply 
to  sales  irregular,  or  absolutely  void  from  defective 
descriptions  or  other  causes,  and  to  protect  the  pur- 
chaser, and  those  claiming  under  him,  in  a  perfect  title. 
Hatfield  Y.  Jackson^  50  Ind.  507;  Brown  v.  Maher^  68 
Ind.  14;  Ray  v.  Detchoriy  79  Ind.  56;  Second  Nafl 
Bank  v.  Corey ,  94  Ind.  457;  Wright  v.  Wright,  97  Ind. 
444;  SovdersY.  Jeffries,  107  Ind.  552;  WcUker  v.  Hillj 
111  Ind.  223;  Davidson  v.  Bates,  111  Ind.  391;  Orr 
V.  Owens,  123  Ind.  229;  Hawley  v.  Zigerly,  135  Ind. 
248. 

In  many  of  these  cases  it  is  said  of  the  statute:  ^^It 
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applies  to  void  sales.  If  it  did  not,  it  would  be  a  dead 
letter,  for,  if  sales  axe  not  void,  the  purchaser  needs  no 
statute  of  limitations  to  protect  his  title."  If,  upon 
the  appellant's  theory,  the  appellee,  after  fifteen  years 
of  uninterrupted  adverse  possession  under  claim  and 
color  of  title,  could  not  maintain  his  title  acquired 
through  the  ten  years  statute  cited,  but  must  succumb 
to  the  title  of  the  original  owner  or  his  grantee  the 
latter  statute  would  lose  its  force  and  it  would  be  an 
error  to  suppose  that  title  by  adverse  possession,  and 
an  aflSrmative  limitation  is  of  any  force.  Appellee's 
action  was  not  to  correct  the  mistake  in  the  sale,  and 
did  not  relate  to  a  time  when  the  sale  was  made,  ex- 
cept to  establish  its  own  title,  but  it  was  to  silence  the 
unfounded  claim  of  the  appellant  which  had  arisen 
and  had  been  asserted  within  less  than  a  year  before 
this  suit  was  instituted. 

There  is  no  merit  whatever  in  the  appellant's  posi- 
tion, and  the  judgment  of  the  lower  court  is  affirmed. 
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^^^— r         [No.  17,898.    Filed  Dec.  1,  1890.    Rehearing  denied  Feb.  26,  1897.] 
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147  148  risdiotion. — ^The  owner  of  real  estate  which  has  been  sold  under 

jl^  ^^  foreclosure  of  a  drainage  assessment  lien,  wherein  the  real  owner 

was  not  made  a  party  to  such  proceedings  but  an  alleged  owner  as 
shown  by  the  tax  duplicate,  cannot  maintain  an  action  cutting  off 
the  lien  created  by  such  proceedings  in  favor  of  the  purchaser  at 
such  sale  and  quieting  his  title  to  the  real  estate  so  sold  under  act 
of  1883  (Acts  1883,  p.  173),  which  provides  that  a  drainage  petition 
shall  be  sufficient  to  give  the  court  jurisdiction  of  the  lands  de- 
scribed therein  if  they  are  described  as  belonging  to  the  person  who 
appears  to  be  the  owner  according  to  the  last  tax  duplicate  or  rec- 
ord of  transfer  kept  by  the  auditor  of  the  coxmty  where  the  same  is 
situated,  pp.  152-154. 
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Samb. — Invalid  Sale. — Right  of  Subrogation. — A  purchaser  at  a  sher- 
ifT's  sale,  under  a  foreclosure  of  a  drainage  assessment  which  by 
reason  of  irregularities  in  the  proceedings  no  t^tle  passed  to  him,  is 
entitled  to  be  subrogated  to  the  lien  of  the  state  to  the  extent  of  the 
amount  paid  at  the  sheriff's  sale.   pp.  154,  166. 

Practice. — Action  to  Quiet  Title  to  Real  Estate. — Defense. — In  an  ac- 
tion to  quiet  title  to  real  estate  it  does  not  devolve  upon  a  defendant 
claiming  title,  to  file  a  cross-complaint  asking  a^rmative  relief 
but  he  may,  under  the  general  denial  introduce  any  facts  upon  the 
trial  which  will  tend  to  defeat  the  plaintiff  in  obtaining  a  decree 
quieting  his  title  to  the  land  in  question,    pp.  156,  156. 

Tender. — Quieting  Title  to  Real  Estate. — Where  a  party  seeks  to 
quiet  his  title  to  real  estate  against  one  holding  and  asserting  a  valid 
lien  he  cannot  do  so  unless  he  pays  or  tenders  the  payment  of  the 
lien. 

Appeal  and  Error. — Petition  for  Rehearing. — It  is  the  office  of  a 
petition  for  a  rehearing  to  point  out  wherein  the  court  erred  in  the 
result  reached  upon  the  original  hearing,   p.  167. 

* 

From  the  White  Circuit  Court    Afflrmed. 

A.  W.  Reynolds  and  A.  K.  Sills,  for  appellant. 

C.  C.  Spencer y  B.  J.  Million  and  B.  P.  Davidson^ 
for  appellee. 

Jordan,  C.  J. — Appellant  instituted  this  action  to 
quiet  his  title  to  certain  real  estate  situated  in  White 
county,  Indiana.  He  alleged  in  his  complaint  that  he 
was  the  owner  in  fee  simple  of  the  lands  described, 
and  that  the  defendant's  claim  of  title  was  "un- 

ft 

founded'^  and  a  cloud  upon  his  title,  and  he  demanded 
that  his  title  be  quieted,  and  that  appellee's  claim  be 
adjudged  null  and  void.  Appellees  answered  the  com- 
plaint by  a  general  denial,  and  under  the  issues  thus 
joined,  a  trial  was  had,  and  there  was  a  special  finding 
of  facts,  and  as  a  conclusion  of  law  the  court  found 
that  appellant  was  not  entitled  to  have  the  title  of 
the  real  estate  in  dispute  quieted  against  appellee,  and 
rendered  judgment  accordingly.    The  error  assigned 
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bj  appellant  in  this  court  is  based  upon  the  court's 
conclusion  upon  the  special  finding.  The  facts  in  this 
case  apparently  show  a  chain  of  title  to  the  land  in 
controversy  to  Adaline  Clark,  William  Wilie,  and 
Colin  M.  Reed;  that  before  the  commencement  of 
this  action  these  parties  died  leaving  the  appellant 
and  certain  other  persons  as  their  heirs  at  law,  and 
in  1895  these  other  heirs  conveved  their  interest  to 
appellant.  In  June,  1875,  one  Fuller  conveyed  these 
lands  to  one  Bushnell,  but  Fuller,  in  1859,  had  con- 
veyed the  same  real  estate  to  John  L.  King,  a  remote 
grantor  of  appellant,  and  this  latter  deed  was  re- 
corded in  1860,  consequently  Fuller's  deed  conveyed 
no  title  or  interest  to  Bushnell.  In  November,  1877, 
Bushnell  attempted  by  deed  to  convey  the  lands  to 
William  Turpie,  and  subsequently  in  1879,  the  latter 
attempted  to  convey  them  to  Alexander  S.  Brown. 
This  deed  to  Brown  was  recorded  November  8,  1879. 
For  the  years  of  1882,  1883,  and  1884,  the  real  estate 
in  question  was,  according  to  the  tax  duplicate  in  the 
office  of  the  county  auditor,  assessed  for  taxation  in 
the  name  of  Alexander  S.  Brown,  and  from  said  dupli- 
cate he  appeared  to  be  the  owner  thereof,  during  the 
aforesaid  mentioned  years.  In  1863  the  remote  grant- 
ors of  appellant,  then  owners  of  the  land,  quit  paying 
taxes  thereon  and  took  no  action  concerning  the  same 
until  a  short  time  before  the  beginning  of  this  action. 
On  September  3, 1884,  one  David  Byroad,  the  owner  of 
lands  which  would  be  benefited  by  drainage,  but 
Tvhich  could  not  be  accomplished  in  the  best  and 
cheapest  manner  without  affecting  other  real  estate, 
applied  to  the  circuit  court  of  White  county  for  the 
construction  of  a  public  ditch,  or  drain,  under  the 
statutes  then  in  force.  Such  proceedings  were  had 
in  accordance  with  said  statutes,  that  on  Septem- 
ber 30,  1884,  the  White  Circuit  Court  referred  By- 
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road's  petition  to  the  commiBsioners  of  drainage. 
These  commissioners  made  their  report  to  the  court  on 
November  29,  1884,  but  upon  a  hearing  of  objections 
upon  the  part  of  certain  land  owners,  this  report  was 
referred  back  to  the  commissioners,  who  subsequently, 
on  May  8,  1885,  made  another  report.  In  this  report 
the  commissioners  assessed  benefits  to  several  tracts 
of  land  in  the  name  of  Alexander  S.  Brown^  and 
among  the  same  was  the  tract  in  controversy,  upon 
.  which  the  benefits  were  assessed  by  reason  of  said 
drainage  at  f  75.00.  After  making  this  report  on  May 
20,  1885,  the  court  made  an  order  approving  the  ben- 
efits mentioned  in  the  report,  and  ordered  that  the 
ditch  be  established.  These  proceedings  appear  to 
be  substantially  in  compliance  with  the  statute  rela- 
tive to  drainage  of  lands.  On  September  6,  1886,  the 
commissioners  of  drainage,  in  the  name  of  the  State 
of  Indiana,  commenced  an  action  in  the  White  Circuit 
Court  against  Alexander  Brown  to  enforce  the  col- 
lection of  the  seventy-five  dollars  so  assessed  as  bene- 
fits against  the  land  in  dispute.  Such  proceedings 
were  had  in  said  action  that  the  defendant.  Brown, 
who  it  appears  had  been  duly  served  with  notice  of 
said  action,  wa^  defaulted  and  there  was  a  finding  by 
the  court  that  there  was  due  the  State  of  Indaina  for 
the  use  of  the  commissioner  of  drainage,  the  sum  of 
seventy-five  dollars  upon  said  assessment,  and  the 
further  sum  of  twelve  dollars  for  attorney's  fees,  and 
that  the  same  was  a  lien  upon  the  real  estate  now  in 
suit  and  the  court  ordered  it  to  be  sold  in  payment  and 
satisfaction  of  this  lien.  Under  and  by  virtue  of  this 
decree  the  sheriff  of  White  county,  after  duly  adver- 
tising the  time  and  place  of  sale,  sold  said  land  on 
July  2, 1887,  at  public  auction  to  one  Jitce  Ealfsbeck. 
for  f25,00,  and  issued  to  him  a  certificate  of  purchase, 
which  for  a  valuable  consideration,  he  assigned  and 
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transferred  to  the  appellee,  Detz  Kalfsbeek,  and  on 
September  2, 1895,  the  sheriflf  executed  to  the  appellee 
a  deed  on  said  certificate  for  the  lands  in  question, 
under  which,  prior  to  the  commencement  of  this  action, 
he  took  possession.  Under  these  facts  counsel  for  ap- 
pellant insist  that  the  latter  is  shown  to  be  the  owner 
in  fee  of  the  realty  described  in  the  complaint,  and 
that  his  right  to  a  decree  quieting  his  title  cannot  be 
denied  or  defeated  by  any  claim  asseri:ed  by  the  appel- 
lee under  the  drainage  proceedingia.  Appellant's  con- 
tention specifically  stated  is  that  Brown  was  not  the 
real  owner  of  the  land  at  the  time  he  was  made  a  de- 
fendant to  the  action  to  forclose  the  ditch  lien,  hence 
the  insistence  is  that  as  the  true  owner  was  not  a 
party  to  the  foreclosure  suit,  that  the  sale  of  the  land 
by  the  sheriflf  under  the  decree  is  void,  and  that  no  title 
or  interest  passed  by  the  sheriflf's  deed  to  the  appellee. 
Upon  the  part  of  appellee's  counsel  it  is  contended 
that  the  foreclosure  proceedings  were  valid,  and  they 
further  say  that  conceding  that  the  sberiflf's  deed  did 
not  vest  the  title  to  the  land  in  the  appellee,  still,  a  lien 
was  created  by  the  drainage  proceedings,  which  was 
discharged  at  least  in  part  by  the  amount  bid  and  paid 
at  the  sheriff's  sale  by  the  purchaser.,  from  whom  ap- 
pellee obtained  the  certificate  of  purchase,  and  this  lien 
to  the  extent  of  the  amount  discharged  by  the  sale  in- 
ured to  the  benefit  of  appellee.  That  appellant  is  not 
entitled  to  cut  oflf  this  lien  by  a  decree  quieting  title 
without  first  paying  or  tendering  the  amount  due  to 
appellee.  This  we  think  is  the  controlling  question  to 
be  considered  in  this  appeal,  and  a  determination 
thereof  does  not  require  us  to  decide  as  to  the  validity 
of  the  decree  of  foreclosure.  The  facts  show  1  hat  the 
land  at  the  time  Byroad  petitioned  the  circuit  court 
for  the  construction  of  the  public  ditch,  appeared  upon 
the  tax  duplicate  in  the  name  of  Alexander  S  Brown. 
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This  petition  was  filed  undor  the  amendatory  act  of 
1883  (Acts  1883,  p.  173).  Section  one  of  this  act  pro- 
vides that  "whenever  any  owner  or  owners  of  lands 
which  would  be  benefited  by  drainage,  which  cannot 
be  accomplished  in  the  best  and  cheapest  manner 
vdthout  affecting  other  lands,  shall  desire  such  drain- 
age, he,  she  or  they  may  apply  for  such  drainage  by 
petition  to  the  circuit  court  or  superior  court  of  the 
county  in  which  the  lands  of  the  petitioner  or  petition- 
ers are  situated.  The  petition  shall  describe  in  tracts 
of  forty  acres,  according  to  fractions  of  government 
surveys,  or  less  tracts,  ♦  ♦  ♦  which  it  is  believed 
will  be  affected  by  the  proposed  drainage,  and  give 
the  names  of  the  owners  thereof  if  known,  and  if  un- 
known shall  so  state.  Such  petition  shall  be  sufQcient 
to  give  the  court  jurisdiction  over  the  lands  described 
therein,  and  power  to  fix  a  lien  thereon  if  they  are  de- 
scribed as  belonging  to  the  person  who  appears  to  be 
the  owner  according  to  the  last  tax  duplicate  or  record 
of  transfer  kept  by  the  auditor  of  the  county  where  the 
same  is  situate.'' 

Section  five  provides  that  "the  filing  of  the  petition 
shall  be  deemed  notice  of  the  pendency  of  the  proceed- 
ings to  all  persons  whose  lands  are  named  in  the  pe- 
tition, and  the  filing  of  the  report  of  the  commissioners 
locating  the  work  and  fixing  the  amount  of  the  assess- 
ments, shall  be  deemed  notice  of  the  pendency  of  the 
proceedings  to  all  persons  whose  lands  are  named 
therein,  and  not  named  in  the  original  petition,  and 
the  amount  of  the  assessments  made  or  approved  and 
confirmed  by  the  court,  shall  be  a  lien  upon  the  lands 
so  assessed,  from  the  time  of  filing  the  petition,  except 
where  lands  are  omitted  in  the  petition  and  afterward 
assessed  and  reported  by  the  commissioners,  and,  as 
to  such  lands,  the  assessment  shall  be  a  lien  from  the 
date  of  filing  the  report  of  commissioners." 
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It  is  shown  by  the  express  terms  of  the  statute,  from 
which  we  have  quoted,  that  in  order  to  give  the  court 
jurisdiction  over  the  lands,  and  power  to  fix  a  lien 
tliereon,  that  it  is  not  required  at  all  hazards  to  give 
the  names  of  the  actual  owners  thereof,  but  it  will 
8u£9ce  "if  they  are  described  as  belonging  to  the  per- 
son who  appears  to  be  the  owner,  according  to  the  last 
tax  duplicate,  or  record  of  transfer."  This  provision 
seems  to  have  been  followed  in  the  drainage  proceed- 
ings involved  in  this  cause,  as  the  name  of  Alexander 
S.  Brown,  the  apparent  owner  according  to  the  tax 
duplicate  was  given,  hence,  it  follows,  we  think,  that 
the  court  had  jurisdiction  and  power  to  fix  a  lien  for 
the  benefits  assessed  against  the  land.  This  principle 
was  affirmed  and  adhered  to,  and  the  reasons  sustain- 
ing it  fully  stated  in  Kepler  v.  Wright,  136  Ind.  77,  and 
in  Carr  v.  State,  103  Ind.  548.  The  real  owner  of  lands 
who  permits  or  suffers  them  to  remain  upon  the  tax 
duplicate  or  transfer  records  in  the  name  of  another 
can  have  no  good  grounds  for  complaint  if  the  ditch 
petitioner  describes  such  lands  in  the  name  of  the  per- 
son whom  the  tax  duplicate  indicates  to  be  the  owner. 

We  do  not  mean  to  say,  however,  that  this  will  bar 
th?  actual  owner  upon  seasonably  applying  to  the 
court  from  being  admitted  ta  defend,  as  it  is  the  policy 
of  the  law  to  permit  the  real  party  in  interest 
to  defend.  Bell  v.  Cox,  122  Ind.  153.  Upon  the 
face  of  the  facts  as  they  appear  in  the  special  finding 
it  is  disclosed  that  a  lien  was  fixed  and  attached  to  the 
land  in  dispute  for  the  benefits  assessed,  and  it  does 
not  appear  that  appellant  or  any  one  in  his  behalf  has 
discharged  the  same,  or  has  offered  so  to  do.  If  no  title 
passed  to  the  appellee  by  the  sheriff's  deed  for  the  rea- 
son as  insisted  by  appellant  that  the  forclosure  and 
sale  were  invalid,  nevertheless  he  would  be,  at  least, 
entitled  to  be  subrogated  to  the  lien  of  the  State  to 
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the  extent  of  the  amount  discharged  by  the  money 
paid  at  the  sheriff's  sale.  Watkifis  v.  Wiimigs,  102  Ind. 
330;  Bodkin  v.  Merit,  102  Ind.  293;  Short  v.  Sears,  93 
Ind.  505.  No  fact  appears  showing  that  the  appellant 
at  any  time  paid  or  offered  to  pay  appellee  the  part 
due  him  upon  the  lien. 

By  his  complaint  the  appellant  alleged  that  he  was 
the  owner  in  fee  and  appellee's  claim  or  interest  which 
he  asserted  was  unfounded.  The  latter  was  thereby 
challenged  to  bring  forward  and  assert;  as  a  legal  or 
equitable  defense  all  claims,  title,  interest  or  liens  of 
whatever  character  which  he  had  and  held,  and  in  fail- 
ing to  do  so,  he  would  by  a  decree  quieting  appellant's 
title  have  been  forever  precluded  from  assert:ing  the 
same.  This  is  the  firmly  settled  rule  and  has  been  ap- 
proved and  enforced  many  times  by  this  court:.  The 
appellee  seems  to  have  responded  to  appellant's  chal- 
lenge and  property  availed  himself  of  a  defense  under 
his  statutory  denial  in  accordance  with  section  1055, 
R.  S.  1881.  Under  his  general  denial  he  was  author- 
ized to  introduce  any  facts  upon  the  trial  which  ac- 
cording to  the  principles  of  equity,  as  applied  by 
courts  of  chancery,  would  defeat  the  appellant  in  ob- 
taining a  decree  quieting  his  title  to  the  land  in  ques- 
tion. East  V.  Peden,  108  Ind.  92.  If  it  appeared  that 
appellee  had  any  interest  in  the  land, or  existing  lien,  it 
could  not  be  cut  off  by  an  action  to  quiet  title.  Johnson 
V.  Murray,  Admr.,  112  Ind.  154.  Appellee  was  not  com- 
pelled, as  insisted  by  appellant,  to  become  an  actor  by 
way  of  cross-complaint,  asking  affirmative  relief, 
but  he  had  the  right,  under  his  answer,  to  rely  upon 
any  equitable  or  legal  defense  to  defeat  the  claim  of 
his  adversary.    East  v.  Pen  den,  supra. 

As  we  have  heretofore  said,  the  inquiry  need  not  be 
directed  to  the  validity  of  the  foreclosure  proceedings, 
and  the  sale  thereunder,  for  if  w^e  concede  the  invalid- 
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ity  of  these,  the  controlling  question  back  of  this 
arises,  was  the  appellant  entitled  in  this  action  to  a 
judgment  quieting  his  title  and  thereby  sweeping 
away  the  part  of  the  State's  lien  satisfied  by  the  pro- 
ceeds of  the  sheriff's  sale,  without  paying  or  tender- 
ing the  amount  due  to  the  appellee  thereon  under  his 
right  to  subrogation? 

This  question  we  are  of  the  opinion  must  be  an- 
swered in  the  negative.  It  would  be  unjust  to  permit 
the  appellant  to  have  a  recovery  quieting  his  title,  and 
in  this  manner  escape  the  payment  in  whole  or  in 
part  of  a  valid  If  en  existing  against  the  realty.  As 
the  facts  found  show  at  least  a  substantial  claim  in 
favor  of  appellee,  it  cannot  be  cut  off  by  a  decree  quiet- 
ing title,  unless  it  is  shown  that  the  appellant  paid  or 
tendered  the  amount  due  thereon.  It  is  clear,  we 
think,  that  there  is  no  principle  of  law  or  equity  that 
will  sustain  the  contrary.  While  we  do  not  deny 
that  the  court  may  in  a  proper  case  enter  a  qualified 
decree  declaring  the  fee  to  be  in  the  plaintiff,  subject 
to  the  lien  asserted  by  the  defendant,  yet  it  is  a  rule  of 
general  application  that  where  one  seeks  to  quiet  his 
title  against  one  holding  and  asserting  a  valid  lien 
he  cannot  do  so  unless  he  pays  or  tenders  ttie  payment 
of  the  lien.  This  principle  is  supported  by  many  deci- 
sions of  this  court.  See  Shannon  v.  Hay,  106  Ind.  589; 
Ragsdale  v.  Mitchell^  97  Ind.  458;  Montgomery  v. 
Waseniy  116  Ind.  343;  Prezingerv.  HamesSy  114  Ind. 
491;  Jackson  Y.  Smithy  120  Ind.  620;  Bisely.  Tucker, 
121  Ind.  249;  Montgomery  v.  Trumbo,  126  Ind.  331; 
Schissel  v.  Dickson,  129  Ind.  139;  Brovming  v.  Smith, 
139  Ind.  280. 

It  follows  that  under  the  facts  the  appellant  was  not 
entitled  to  a  decree  quieting  title  against  appellee. 

Judgment  affirmed. 
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On  Petition  for  Rehkaring* 

Per  curiam — Appellees  have  filed  a  motion  to 
reject  what  purports  to  be  a  petition  for  a  rehearing 
*  filed  by  the  appellant  in  this  cause,  for  the  reason 
that  it  fails  to  conform  to  rule  XXXVII,  of  this  court, 
in  not  setting  forth  the  cause  for  wiiich  the  judgment 
of  affirmance  is  supposed  to  be  erroneous.  The  peti- 
tion in  question  is  nothing  more  than  an  argument,  in 
support  of  the  original  contention  of  apj)ellant  and 
does  not  state  any  particular  cause  or  errors  by  reason 
of  which  the  decision  of  the  court,  as  hertofore  an- 
nounced, is  supposed  to  be  erroneous. 

It  is  the  office  of  a  petition  for  a  rehearing  to  state 
or  point  out  wherein  the  court  erred  in  the  result 
reached  upon  the  original  hearing. 

The  requirement  of  rule  XXXVII  conforms  to 
good  practice  and  should  be  strictly  enforced.  See 
Ooodtcin  v.  Goodtcin,  Ear.,  48  Ind.  584;  Western  Union 
Teh  Co.  V.  Hamilton^  50  Ind.  181;  Fertich  v.  Michenery 
111  Ind.  472  and  486;  Elliott's  App.  Proced.,  sections 
555  and  893.  Parties  and  their  counsel,  in  appeals  to 
this  court,  are  bound  to  keep  in  mind  the  rules  which 
control  the  procedure  therein,  and  are.  required  to 
yield  obedience  and  conform  thereto.  Harness  v.  State, 
ex  rel,  143  Ind.  420. 

For  the  reasons  stated,  the  petition  is  insufficient  to 
present  any  question  for  review  and  is,  therefore,  over- 
ruled* 
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The  State  v.  SutTON. 

}g  ^  [No.  17,607.     Filed  March  9,  1897.] 

1147    1581 

|ia  846|  Criminal  Law. — Perjury. — Indictment — An  indictment  for  perjury 
must  contain  either  the  general  allegation  that  the  testimony 
claimed  to  have  been  false  was  given  in  relation  to  a  matter  ma- 
terial to  the  point  in  question  or  the  particular  facts  showing  such 
materiality,  p,  161, 
Samk — Perfury.— Indictment — A  general  allegation  in  an  indictment 
for  perjury  that  defendant  testified  wiUfully,  corruptly,  and  false- 
ly touching  a  matter  material  to  a  point  in  question  on  the  trial,  is 
sufficient  unless  the  particular  facts  stated  show  that  such  point 
was  not  material  under  section  2093,  Bums'  R  S.  1894,  providing 
that  whoever  shall  swear  willfully,  corruptly,  and  falsely  touching 
a  matter  material  to  the  point  in  question  shall  be  deemed  guilty  of 
perjury,  pp.  169-164, 
SAVB.^Peryury.—Indictment. — A  general  allegation  in  an  indictment 
for  perjury,  that  the  defendant  swore  falsely  concerning  a  mate- 
rial point  at  issue  on  the  trial  of  a  certain  cause,  is  not  negatived 
by  a  specific  allegation  that  the  matter  in  regard  to  which  defend- 
'  ant  testified  falsely,  was  that  he  worked  three  years  at  a  certain 
livery  stable,  the  purpose  of  the  testimony  being  to  show  that  de- 
fendant was  competent  to  testify  as  an  expert  as  to  the  value  of  a 
horse,    p,  166, 

From  the  Montgomery  Circuit  Court    Reversed. 

W,  A,  Ketcham^  Attorney- Greneral,  Merrill  Moores^ 
and  Dumont  Kennedy y  for  State. 

Benj.  Crane  and  A,  B.  Anderson^  for  appellee. 

Howard,  J. — The  appellee  was  indicted  for  per- 
jury, and  on  his  motion  the  indictment  was  quashed. 
It  is  claimed  by  the  State  that  this  ruling  was  er- 
roneous. 

It  appears  from  the  indictment  that  the  appellee 

.  had  been  a  witness  in  an  action  brought  by  one  Mc- 

Broom  against  the  Cleveland,  Cincinnati,  Chicago  & 

St.  Louis  Railway  Company  for  damages  alleged  to 
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liaye  been  sustained  by  the  killing  of  McBroom's  colt 
A  material  issue  in  said  action  was  the  value  of  the 
colt,  and  appellee  gave  evidence  as  to  such  value. 
•  The  evidence  alleged  to  be  false  had  reference  to 
the  competency  of  the  appellee  as  an  expert  witness. 
He  had  testified,  "that  he  had  been  in  the  business 
of  attending  to  and  raising  horses  for  fifteen  years, 
and  that  the  colt  ♦  *  ♦  was  of  the  value  of  fifty 
dollars  at  the  time  it  was  killed."  And  in  this  con- 
nection the  indictment  alleges,  "that  the  question  as 
to  whether  said  Sutton  had  ever  worked  at  a  livery 
stable  kept  and  owned  by  one  Pritchard,  in  Coving- 
ton, Fountain  county,  Indiana,  became  and  was  one 
of  the  material  points  at  issue  in  the  trial  of  said 
cause,  and  that  the  question  as  to  whether  said  Sutton 
had  ever  worked  at  a  livery  stable  in  said  Covington, 
Fountain  county,  Indiana,  became  and  was  one  of  the 
material  points  at  issue  in  the  trial  of  said  cause." 

The  charge  of  perjury  is  then  made  against  appellee 
in  these  words,  that:  "He  feloniously, willfully, falsely, 
and  corruptly  testified,  deposed  and  swore  that  he  had 
worked  three  years  at  a  livery  stable  kept  and  owned 
by  one  Pritchard,  in  Covington,  Fountain  county,  In- 
diana, whereas  in  truth  and  in  fact,  as  said  Sutton 
then  and  there  well  knew,  he  had  never  worked  for 
one  Pritchard  in  said  Covington,  nor  in  his  livery 
stable,  nor  was  there  such  a  person  as  Pritchard  who 
kept  or  owned  a  livery  stable  in  said  Covington  at  the 
time  said  Sutton  swore  and  testified,  as  aforesaid, 
that  he  worked  at  said. livery  stable." 

The  appellee  has  filed  no  brief;  but  we  learn  from 
the  brief  of  the  prosecuting  attorney,  that,  "The  ob- 
jection, and  the  only  objection  made  in  the  court 
below  to  the  sufficiency  of  the  indictment,  was  that 
the  special  averments  of  the  indictment  show  that  the 
false  testimony  of  the  appellee  did  not  touch  a  matter 
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material  to  the  point  in  question  in  the  trial  of  the 
cause  in  which  ihe  false  testimony  was  given.  It  was 
contended  by  counsel  for  the  appellee  that  there  were 
only  two  questions  in  the  damage  case  in  which  the 
appellee  gave  the  false  testimony,  one  of  which  was 
as  to  the  liability  of  the  company  for  the  killing  of 
the  colt,  and  the  other  was  as  to  the  value  of  the  colt." 

It  is  provided,  in  section  1816,  Bums'  R.  S.  1894 
(1747,  R.  S.  1881),  that,  "In  an  indictment  or  informa- 
tion for  perjury  or  subornation  of  perjury,  it  shall  only 
be  necessary  to  ^et  forth  the  substance  of  the  contro- 
versy or  the  matter  in  respect  to  which  the  crime  was 
committed,  and  in  what  court  or  before  whom  the  oath 
alleged  to  be  false  was  taken,  and  that  the  court  or 
person  before  whom  it  was  taken  had  authority  to  ad- 
minister it,  with  the  proper  averments  to  falsify  the 
matter  whereof  the  perjury  may  be  assigned,  without 
setting  forth  any  part  of  any  record  or  proceeding  or 
the  commission  or  authority  of  the  court  or  other  au- 
thority before  which  the  perjury  was  committed." 

And,  in  section  2093,  Burns'  R.  8.  1894  (2006,  R.  8. 
1881),  is  found  this  provision :  "Whoever,  having  taken 
a  lawful  oath  or  affirmation  in  any  matter  in  which, 
by  law,  an  oath  or  affirmation  may  be  required,  shall, 
upon  such  oath  or  affirmation,  swear  or  affirm  will- 
fully, corruptly,  and  falsely  touching  a  matter  ma- 
terial to  the  point  in  question,  shall  be  deemed  guilty 
of  perjury." 

Under  the  foregoing  provisions  of  the  statute,  we 
are  of  opinion  that  the  indictment  was  good.  It  was 
charged  that  "the  question  as  to  whether  said  8utton 
had  ever  worked  at  a  livery  stable  kept  and  owned  by 
one  Pritchard,  in  Covington,  Fountain  county,  In- 
diana, became  and  was  one  of  the  material  points  at 
issue  in  the  trial  of  said  cause."  And  it  was  touching 
this  question  that  the  appellee  was  alleged  to  have 
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testified  falsely.  It  may  be,  as  the  appellee  is  said  to 
have  claimed,  that  the  special  averments  of  the  indict- 
ment do  not  show  the  materiality  of  the  false  testi- 
mony; but  the  general  allegation  is  made  that  the 
question  as  to  which  that  testimony  was  given  "was 
one  of  the  material  points  at  issue  in  the  trial."  That 
must  be  sufficient;  it  is,  in  substance,  the  language  of 
the  statute. 

An  indictment  or  affidavit  and  information  for  per- 
jury must,  of  course,  contain  either  the  general  allega- 
tion that  the  testimony  claimed  to  have  been  false  was 
given  in  relation  to  "a  matter  material  to  the  point  in 
question,"  or  else  the  particular  facts  showing  such 
materiality  must  be  stated.  Either  will  be  sufficient, 
but  one  or  the  other  is  necessary. 

In  State  v.  Cunningham,  116  Ind.  209,  the  court,  cit- 
ing 2  Bish.  Grim.  Proced.,  section  921,  and  Gillett, 
Grim.  Law,  section  692,  said  that  the  materiality  of  the 
matters  testified  to  "may  be  shown  either  by  a  general 
averment  of  materiality,  or  by  setting  out  the  facts 
testified  to,  from  which  their  materiality  is,  as  a  mat- 
ter of  law,  made  apparent,  the  former  being  the  more 
usual  and  practical  method." 

So  it  was  said  by  Ray,  J.,  in  State  v.  Flagg,  25  Ind. 
243,  citing  State  v.  Hall,  7  Blackf.  25,  and  State  v. 
Johnson,  7  Blackf.  49,  that  "the  materiality  of  the  alle- 
gations must  be  shown  either  upon  the  face  of  the  in- 
dictment, or  expressly  averred."  And  in  State  y. 
Flagg,  27  Ind.  24,  the  s^me  judge  writing.the  opinion, 
the  court  said:  "The  averment  of  materiality  not  be- 
ing sufficient,  the  indictment  cannot  be  sustained,  un- 
less the  facts  stated  in  the  affidavit,  themselves  show 
their  materiality  to  the  question."  It  was  there  held 
that  the  indictment  was  good ;  for  although  the  gen- 
eral allegation  as  to  materiality  was  found  to  be  in- 
VoL.  147—11 
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sufficient,  yet  it  appeared  that  the  facts  stated  dis- 
closed the  materiality  of  the  testimony.  See,  also,  fif /ate 
V.  Anderson,  103  Ind.  170,  where  the  subject  is  fully  dis- 
cussed by  Zollars,  J.,  and  where  there  being  no  gen- 
eral allegation  as  to  materiality,  it  was  held  that  the 
indictment  was  bad,  for  that  reason,*  and  because  the 
facts  stated  did  not  sufficiently  show  the  materiality 
of  the  false  testimony. 

"The  facts  constituting  the  offense,"  as  said  in  18 
Am.  and  Eng.  Ency.  Law,  313,  citing  cases  where  the 
particular  facts  were  not  sufficiently  alleged,  "must 
be  averred  directly,  positively,  and  with  certainty,  not 
by  way  of  inference  or  argument;  and  should  be  set 
forth  with  such  particularity  and  certainty  as  to  give 
the  accused  reasonable  notice  of  what  he  is  to  defend 
himself  against." 

In  case  both  the  general  allegation  of  materiality 
and  also  the  particular  statement  of  facts  are  found 
in  the  indictment,  then  the  general  allegation  will  be 
sufficient,  unless  the  particular  facts  stated  show  that 
the  matter  testified  to  was,  in  fact,  not  "material  to 
the  point  in  question."  State  v.  Schultz^  57  Ind.  19; 
Stefani  v.  State,  1 24  Ind.  3. 

While,  therefore,  the  general  allegation,  that  the 
defendant  swore  falsely  "touching  a  matter  material 
to  the  point  in  question,"  is  sufficient  to  make  the  in- 
dictment good  in  this  respect;  yet,  such  general  alle- 
gation is  not  essential,  providing  only  the  facts  stated 
show  the  materiality  of  the  testimony  alleged  to  have 
been  false.  Hendricks  v.  State,  26  Ind.  493;  Oullotvay 
V.  State,  29  Ind.  442:  State  v.  Reynolds,  108  Ind.  353; 
State  v.  Cunningham,  116  Ind.  209;  Burk  v.  State, 
81  Ind.  128. 

From  a  superficial  examination  of  the  case  last  cited 
it  might  seem  that  the  court  there  held  that  a  general 
allegation  of  materiality  alone  is  not  sufficient.     It 
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was  claimed,  in  that  case,  that  there  was  "no  allegation 
that  the  testimony  given  by  defendant  was  material 
to  the  issue  or  point  in  question;"  and  in  answer  to 
this  claim,  the  court  said:  "It  was  not  necessary  that 
the  indictment  should  allege,  in  express  terms,  that 
the  testimony  given  was  material  to  the  point  in  ques- 
tion." By  this,  we  do  not  understand  the  court  to 
have  held  that  the  general  allegation,  if  made,  would 
not  have  been  sufficient;  but  only  that,  as  the  partic- 
ular facts  constituting  the  offense  were  stated,  and  as 
it  appeared  from  such  facts  that  the  testimony  was,  in 
fact,  "touching  a  matter  material  to  the  point  in  ques- 
tion," that  was  sufficient.  Anything  further  was  not 
necessary  to  the  decision  of  the  case. 

While  it  is  true  that  we  may  readily  apprehend, 
from  the  face  of  the  indictment,  in  the  case  at  bar, 
that,  in  the  action  for  damages,  the  liability  of  the 
company  and  the  value  of  the  colt  were  the  chief  is- 
sues before  the  court,  yet  we  may  also  perceive  that 
the  ability  of  the  appellee  to  testify  as  an  expert,  as 
well  as  his  credibility  as  a  witness,  must  likewise  have 
been  material  to  the  correct  decision  of  that  case.  As 
1o  his  ability  as  an  expert,  he  testified  "that  he  had 
'  been  in  the  business  of  attending  to  and  raising  horses 
for  fifteen  years."  It  is  not  denied  that  this  state- 
ment was  correct,  and  its  materiality  is  apparent. 
The  materiality  of  the  statement  as  to  whether  "he 
had  worked  throe  years  at  a  livery  stable  kept  and 
owned  by  one  Pritchard  in  Covington,"  does  not,  how- 
ever, seem  so  evident.  His  expert  knowledge  might 
have  been  acquired  elsewhere.  It  may  be  admitted, 
therefore,  that  the  indictment,  in  this  respect,  would  be 
insufficient,  were  it  not  for  the  general  allegation  that 
the  matter  concerning  which  this  testimony  was  given 
was  material.  The  case  is  not  unlike  that  as  to  the  al- 
legation of  negligence  in  a  complaint  on  tort.    There, 
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the  general  allegation  is  sufficient,  unless  particular 
facts  are  stated  which  show  that  the  general  allega- 
tion cannot  be  correct.  The  Toledo,  etc..  R,  R.  Co.  \. 
Wingatc,  143  Ind.  125,  58  Am.  and  Eng.  R.  R.  Cas.  232, 
S  Am.  Neg.  Cas.  300. 

But  while  the  facts  stated  would  not,  of  themselves, 
perhaps,  be  sufficient  to  show  their  own  materiality; 
yet  it  is  easy  to  understand  that  the  testimony  alleged 
to  have  been  false  might  have  been  material.  The 
question  as  to  whether  appellee  had  worked  for  a  man 
in  Covington  named  Pritchard,  may  have  been  asked 
with  the  object  of  testing  the  truth  of  the  statement 
that  he  had  fifteen  years'  experience  in  raising  and 
caring  for  horses. 

In  The  Queen  v.  Baker,  1  L.  R.  (1895),  Q.  B.  797,  9 
Am.  Crim.  Rep.  421,  and  note,  the  decision,  as  given 
by  the  Chief  Justice,  Lord  Russell,  of  Killowen,  was 
that,  "All  false  statements  willfully  and  corruptly 
made  bv  a  witness,  as  to  matters  which  affect  his 
credit,  are  material,  and  he  is  liable  to  be  convicted 
of  perjury  in  respect  of  such  statements.'' 

Were  the  question  thus  asked  on  cross-examination, 
or  even  on  direct  examination,  and  the  credibility  or 
want  of  credibility  of  the  witness  thereby  disclosed,  * 
that  would  be  material;  for  whatever  went  to  his 
credibility  might  affect  the  weight  of  his  evidence, 
and  so  influence  the  verdict  of  the  jury. 

In  United  States  v.  Landsberg,  23  Fed.  585,  4  Am. 
Crim.  Rep.  474,  cited  by  the  State,  a  witness,  on  cross- 
examination,  had  testified,  contrary  to  the  truth,  *Hhat 
he  had  not  been  in  prison  in  this  or  any  other  state." 
Thet  false  matter  was  held  to  be  material,  citing  the 
common  law  rule  from  Archb.  Crim.  PI.  and  Proc. 
(Eng.  Ed.),  817,  that  "every  question  in  cross-exam- 
ination, which  goes  to  the  witness'  credit  is  material 
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for  this  purpose.'^  See,  also,  State  v.  Hunt,  137  Ind. 
537,  and  authorities  cited  at  page  547. 

While,  therefore,  it  does  not  appear  that  the  evi- 
dence alleged  to  be  false  in  the  case  at  bar  was  di- 
rectly material  as  to  any  issue  before  the  court,  yet  it 
does  not  appear  that  such  evidence  might  not  have 
been  material  for  the  purposes  of  the  trial.  In  this 
sense,  if  the  evidence  tended  even  circumstantially  to 
the  proof  of  the  issue,  it  would  be  material,  although 
not  of  itself  sufficient  to  maintain  such  issue.  "All 
questions,"  as  said  in  18  Am.  and  Eng.  Ency.  of  Law, 
311,  "put  to  a  witness  on  cross-examination  for  the 
purpose  of  testing  his  credit  may  be  deemed  material, 
whether  they  have  a  tendency  to  prove  the  issue  or 
not" 

As,  therefore,  it  appears  by  a  general  allegation  in 
the  indictment  that  the  appellee  testified  willfully, 
corruptly,  and  falsely  touching  a  matter  material  to  a 
point  in  question  on  the  trial,  and  as  the  particular 
facts  stated  do  not  negative  such  general  allegation , 
it  follows  that  the  court  erred  in  quashing  the  in- 
dictment. 

The  judgment  is  reversed  at  the  cost  of  the  appellee, 
with  instructions  to  overrule  the  motion  to  quash,  and 
for  further  proceedings  not  inconsistent  with  this 
opinion. 
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Pleading. — Complaint — Negligence. — Motion  to  Make  More  Specific. 
— In  an  action  to  recover  damages  for  personal  injuries  caused  by 
the  negligence  of  defendant,  a  general  charge  of  such  negligence  is 
sufficient  to  withstand  a  demurrer  for  want  of  facts.    If  the  alle- 
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gation  averring  negligence  is  not  full,  clear  and  explicit,  the  defect 
is  reached  by  motion  to  make  more  specific,  pp.  167,  168. 

I^EQIAQENOR.— Explosion  of  BoUer.—Notice  of  Defects.— Time  far  Re- 
pairs.— Where  the  defects  of  a  locomotive  boiler  were  such  that 
there  was  manifest  danger  of  an  explosion,  notice  to  the  railroad 
company  operating  the  locomotive  was  sufficient  if  received  in 
time  that  the  company  might  have  avoided  the  explosion,  either 
by  repairs  or  by  discontinuing  the  use  of  the  locomotive,  pp.  170, 
17L 

B^XR.— Explosion  of  Boiler.— Notice  of  Defect^SpeciaJ  Verdict,— 
In  an  action  for  damages  for  personal  injuries  caused  by  the  explo- 
sion, of  a  locomotive  boiler,  proof  that  defects  in  the  boiler  existed, 
and  that  defendant  knew  of  them  in  time  to  have  prevented  the  ex 
plosion,  made  the  question  of  defendant's  duty  to  exercise  reason- 
able care  to  avoid  the  explosion,  one  of  law,  upon  which  it  was  not 
the  province  of  the  jury  to  render  a  finding,  p.  172. 

Special  Verdict.— Suj^ciency  Of.— Negligence.— Explosion  of  Boiler. 
— In  an  action  against  a  railroad  company  to  recover  damages 
caused  by  the  explosion  of  a  locomotive  boiler,  a  special  verdict 
finding  that  at  the  time  of  the  explosion,  and  for  four  weeks  prior 
thereto,  there  had  been  forty-five  broken  bolts  in  the  fire  sheet; 
that  the  broken  bolts  gave  no  support  or  strength  to  the  boiler, 
thereby  rendering  said  boiler  insufficient  to  resist  the  pressure  of 
steam  therein,  and  that  the  explosion  occurred  in  that  part  of  the 
boiler  where  such  broken  bolts  were  located,  sufficiently  finds  that 
the  explosion  was  the  result  of  the  defects,  pp.  171, 172. 

Same. — Findings  Need  Not  Be  Stated  in  Logical  Order. — It  is  not 
necessary  that  the  several  findings  of  a  special  verdict  be  stated  in 
logical  or  consecutive  order,    p.  172. 

Same.— Findings  Must  Be  Considered  Together.— The aevenX  findings 
of  a  special  verdict  must  be  considered  in  their  entirety,   p.  172. 

Instructions. — Improper  Where  a  Special  Verdict  is  to  be  Returned. 
^Where  in  the  trial  of  a  cause  a  special  verdict  is  to  be  returned  by 
the  jury,  general  instructions  are  inappropriate,  and  the  refusal  to 
give  an  instruction  as  to  the  law  on  a  particular  question  is  not 
error,   p.  173. 

Same, — Explosion  of  Boiler. — In  an  action  against  a  railroad  company 
to  recover  damages  caused  by  the  explosion  of  a  locomotive  boiler, 
where  a  special  verdict  is  to  be  returned,  it  is  not  available  error  to 
instruct  the  jury  that  they  may  consider  the  fact  of  the  explosion 
together  with  the  other  facts  proven  in  determining  whether  the 
boiler  was  defective,    pp.  172-176. 

Prom  the  Starke  Circuit  Court.  Affirmed. 
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E,  C,  Field,  W.  S.  Kinnan  and  Walter  Olds,  for 
appellant 

J.  C.  Nelson,  Q.  A.  Myers,  Steis  &  Hathaway  and 
O.  W,  Breeman,  for  appellee. 

Hackney,  J. — ^The  appellee  sued  the  appellant  and 
recovered  a  judgment  for  damages  on  account  of  per- 
sonal injuries,  sustained  from  a  missile  thrown 
against  him  by  the  explosion  of  appellant's  locomotive 
boiler.  The  allegations  of  the  complaint  charging  the 
negligence  of  the  appellant  were  as  follows:  "That 
the  locomotive  engine  thus  used  by  the  defendant,  and 
which  exploded,  as  heretofore  mentioned,  was,  at  the 
time  it  so  exploded,  and  for  a  long  time  prior  thereto, 
defective,  unsafe,  and  unfit  to  use  for  the  purposes  in- 
tended by  the  defendant,  in  this,  to- wit:  That  the 
same  was  old  and  worn  out;  that  the  stay  bolts  of  the 
boiler  were  worn  out  and  burned  in  two,  and  that  the 
same  was  otherwise  defective,  unknown  to  plaintiff, 
and  of  which  defectiveness,  unsafeness  and  unfitness, 
the  defendant  had  full  knowledge,  or  by  reasonable 
diligence  could  have  known  the  same;  and  plaintiff 
avers  that  the  defendant  negligently  and  recklessly 
used  and  attempted  to  use  the  same,  as  aforesaid,  with 
full  knowledge  of  its  defectiveness  and  unsafe  condi- 
tion, or  of  which  it  could  have  known  by  reasonable 
diligence,  and  by  reason  of  which  negligence  and  care- 
lessness of  the  defendant  the  said  locomotive  engine 
exploded,  as  hereinbefore  mentioned,  causing  the  in- 
jury of  the  plaintiff  herein  complained  of." 

The  appellant  insists  that  its  demurrer  to  the  com- 
plaint should  have  been  sustained  for  the  reason,  as 
here  urged,  that  it  does  not  appear  from  the  facts  al- 
leged that  the  explosion  resulted  from  any  of  the  de- 
fects mentioned.    On  behalf  of  the  appellee  it  is  urged 
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that  the  allegations  guffleiently  connect  the  result 
with  the  causes  so  alleged;  that  a  motion  to  make 
more  specific  was  the  proper  practice  for  presenting 
the  appellant's  objection  to  the  complaint^  and  that 
the  special  verdict  returned  distinctly  connects  the 
causes  alleged,  the  defects  in  the  locomotive,  with  the 
explosion,  and  thereby  cures  any  weakness  in  that  re- 
spect which  might  be  urged  against  the  complaint. 

A  fair  construction  of  the  allegation  is  that  the  loco- 
motive was  defective,  including  worn  out  and  burned 
stay  bolts  of  the  boiler,  and  that  by  the  use  of  the 
locomotive  in  that  condition  the  explosion  occurred. 
The  condition,  with  the  use  alleged,  was  the  cause,  and 
the  explosion  the  effect.  If,  as  we  think  it  may,  the 
allegation  in  question  may  be  regarded  as  a  general 
allegation  of  negligence  resulting  in  injury,  and  the 
appellant's  objection  was,  as  we  think  it  is  in  effect, 
that  such  allegation  is  not  sufficiently  full,  clear  and 
specific,  such  objection  could  not  be  reached  by  de- 
murrer, but  required  a  motion  to  make  more  specific. 
Cleveland^  etc.,  R.  W.  Co.  v.  Wynanty  100  Ind.  160;  Deller 
V.  Eofferberthy  127  Ind.  414;  Louisvilley  etc.,  R.  W.  Co. 
V.  Berkey,  Admr.,  136  Ind.  181,  and  cases  cited  in  each. 
We  conclude,  therefore,  that  the  objection  urged 
against  the  complaint  is  not  available. 

Some  of  the  special  findings  of  the  jury  were  as 
follows: 

"3d.  We  find  that  the  plaintiff,  Michael  Lynch, 
was  at  the  time  of  the  explosion  of  said  engine  en- 
gaged in  handling  hay  near  a  certain  barn,  situated 
about  one  hundred  feet  west,  and  off  the  defendant's 
right  of  way;  and  that  the  engine  exploded  when  al- 
most opposite,  and  due  east  from  where  the  plaintiff 
was  engaged  at  his  said  work. 

"5th.  We  find  that  the  said  engine  was  at  the  time 
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of  said  explosion  out  of  repair,  unsafe  and  defective, 
and  in  a  dangerous  condition. 

"6th.  That  the  boiler,  fire-box,  and  part  of  stay  bolts 
between  said  boiler  and  said  fire  box  of  said  loco- 
motive engine  were  worn  out,  weakened  and  broken 
prior  to  said  explosion,  and  so  remained  until  said 
explosion,  and  thereby  said  boiler  and  fire  box  were 
insufficient  and  unable  to  retain  or  hold  or  resist  the 
pressure  of  steam  in  the  boiler  of  said  locomotive 
engine. 

"7th.  We  further  find  that  said  engine,  numbered 
sixty,  that  exploded  on  January  3,  1893,  while  being 
handled  by  defendant  company  at  Francesville,  In- 
diana, had  broken  bolts,  called  ^stay  bolts,'  and  that 
such  broken  bolts  gave  no  support  or  strength  to  the 
boiler  of  said  engine  at  the  time  it  exploded;  that  said 
broken  bolts  were  located  at  the  left  side  of  the  fire 
box  of  said  engine,  and  that  the  explosion  occurred 
at  that  part  of  the\>oiler  where  such  broken  bolts  were 
located. 

."8th.  That  the  defendant  did  know,  or  could  have 
known,  prior  to  the  happening  of  the  explosion,  in 
time  to  have  remedied  the  same,  that  said  bolts  were 
broken. 

"9th.  We  further  find  that  defective  stay  bolts  can 
be  detected  by  placing  a  piece  of  iron  on  one  side  and 
tripping  the  same  with  a  hammer  on  the  other;  that  if 
the  bolts  are  broken  or  defective  they  give  a  dull 
sound;  that  said  bolts  can  be  removed  and  new  ones 
put  in. 

"10.  That  there  were,  at  the  time  of  the  explosion, 
forty-five  broken  bolts  in  the  left  hand  fire  sheet, 
which  were  in  that  condition  for  at  least  four  weeks 
prior  to  the  accident. 

"11th.  That  a  boiler  having  that  number  of  broken 
bolts  in  a  fire  sheet  on  one  side  is  not  of  sufficient 
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strength  to  resist  the  pressure  of  one  hundred  and 
forty  pounds  of  steam. 

"15.  We  find  that  said  engine,  numbered  sixty,  was 
at  the  time  of  said  explosion  old  and  much  worn  and 
was,  before  said  exploeion,  out  of  repair;  that  her 
boiler  and  pipes  were  old  and  worn  and  leaky;  that 
the  stay  bolts  of  the  boiler  and  fire  box  were  rusty,  cor- 
roded and  broken  before  said  explosion,  and  that  the 
defendant  company  had  full  knowledge  of  the  worn 
out  and  defective  condition  of  said  engine,  as  afore- 
said, during  said  time,  and  carelessly  and  negligently 
permitted  said  engine  to  ru^over  its  said  f< 

By  the  fifteenth  finding  it  appears  that  the  appellant 
had  knowledge  of  the  condition  of  the  locomotive  "dur- 
ing said  time."  The  quoted  words  evidently  refer  to 
the  period  found  in  the  tenth  finding,  "four  weeks 
prior  to  the  accident,"  during  which  there  were  forty- 
five  broken  stay  bolts  in  the  fire  sheet.  The  fact  that 
actual  knowledge,  prior  to  the  expfosion,  was  proven 
to  have  been  possessed  by  the  appellant  is  earnestly 
denied  by  her  counsel.  We  find  that  one  witness  tes- 
tified to  having  served  the  appellant,  as  engineer,  in 
running  the  locomotive  in  question  from  the  15th  to 
the  22d  of  December,  1892,  the  explosion  having  oc- 
curred on  the  3d  day  of  January,  1893,  and  that  during 
that  period  he  observed  that  there  were  leaks  in  the 
fines,  flue  sheets  and  joints  and  in  crown  bolts  which 
extended  from  the  crown  sheet  to  the  fire  box.  This 
knowledge  would  probably  be  sufficient  to  charge  the 
company,  as  to  one  not  connected  with  the  company 
and  not  upon  its  right  of  way,  but  it  is  further  shown 
that  each  day  during  said  period  said  engineer  re- 
ported the  condition  of  the  locomotive  to  the  com- 
pany. A  suggestion  is  made  by  counsel  as  to  the  re- 
quirement that  appellant  should  have  notice  of  the  de- 
fects a  sufficient  time  in  which  to  remedy  them.    Our 
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attention  has  not  been  called  to  any  reason  or  author- 
ity supporting  the  proposition  that  time  for  repairs 
is  an  element  in  considering  the  duties  or  liability  of 
the  appellant  to  the  appellee  with  reference  to  the  care 
and  use  of  her  locomotives. 

There  is  nothing  in  the  relations  of  the  parties  re- 
quiring the  use  of  the  locomotive  one  hour  after  its 
defects  were  known,  nor  is  there  any  presumption  that 
the  interests  of  the  general  public  would  suffer  from 
the  discontinued  use  of  the  locomotive,  temporarily  or 
I)ermanently.  This  may  not  be  true  with  reference  to 
the  discontinued  use  of  some  part  of  the  roadbed  of 
a  railway  company,  operating  as  a  qudsi  public  cor- 
poration; it  may  not  be  true  with  reference  to  defects 
in  the  public  streets  of  a  city  or  town,  where  their 
discontinued  use  is  a  public  inconvenience,  and  it  may 
not  be  true  where  the  relations  between  the  parties 
are  those  of  master  and  servant,  and  the  servant  con- 
tinues  to  use  a  defective  appliance  which  the  master 
has  promised  to  repair.  Of  the  rule  which  may  apply 
in  any  of  these  cases  we  are  not  concerned,  further 
than  to  say  that,  whatever  it  may  be,  it  has  no  appli- 
cation to  the  present  case.  We  think  it  may  be  safely 
said,  that  notice  of  the  defects,  so  far  as  these  parties 
were  concerned,  was  sufficient,  if  for  such  time  that 
the  appellant  might  have  avoided  the  explosion,  either 
by  repairs  or  by  discontinuing  the  use  of  the  loco- 
motive. 

It  is  objected  that  the  special  verdict  did  not  find 
that  the  explosion  was  the  result  of  the  defects  in  the 
locomotive,  found  by  the  jury.  It  is  found  that  at  the 
time  of  the  explosion,  and  for  four  weeks  prior  there- 
to, there  had  been  forty-five  broken  bolts  in  the  fife 
sheet;  that  the  broken  bolts  gave  no  support  or 
strength  to  the  boiler,  thereby  rendering  said  boiler 
insufficient  to  resist  the  pressure  of  steam  therein,  and 
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was  dangerous;  that  the  explosion  occurred  in  that 
part  of  the  boiler  where  such  broken  bolts  were  lo- 
cated. It  is  true  that  these  facts  are  gathered  from 
several  of  the  findings,  but  there  is  no  requirement 
that  they  should  have  been  stated  in  logical  or  con- 
secutive order,  and  it  is  our  duty  to  consider  the  find- 
ings of  the  verdict  in  their  entirety,  and  not  in  frag- 
mentary parts.  The  facts  so  found  raise  the  in^esist- 
ible  inference  that  the  broken  bolts,  with  the  use  of 
the  locomotive,  caused  the  explosion. 

The  verdict  is  challenged,  further,  as  not  finding 
facts  from  which  the  inference  fairly  arises  that  the 
accident  resulted  from  the  want  of  some  precaution 
which  the  appellant  ought  to  have  taken.  This  propo- 
sition, we  presume,  was  advanced  upon  the  theory 
that  none  of  the  alleged  defects  caused  the  explosion, 
and  that  appellant  had  no -notice,  prior  to  the  occur- 
rence, of  such  defects  as  caused  the  explosion.  How- 
ever, when  it  appears  that  the  defects  existed  and 
that  appellant  knew  of  them  a  sufficient  length  of  time 
to  have  avoided  the  explosion,  it  then  becomes  a  ques-  • 
tion  of  law  as  to  whether  the  appellant  owed  the  duty 
to  the  appellee  to  exercise  a  reasonable  care  to  avoid 
it.  That  such  was  its  legal  duty  is  not  questioned.  It 
owed  the  duty  to  the  public,  whose  privileges  it  ex- 
ercised in  moving  its  trains  by  locomotive  power,  to  so 
exercise  that  privilege  as  to  not  unnecessarily  extend 
the  hazards  of  any  member  of  the  public.  The  ques- 
tion here  is  not  unlike  that  in  Louisville,  etc.,  R.  TT.  Co, 
V.  Schmidt y  134  Ind.  16,  where  the  injury  resulted  from 
the  proper  use  of  a  proper  appliance,  a  safety  valve, 
in.  proper  condition. 

At  the  trial  the  appellant  asked  the  following 
charge  to  the  jury:  "You  are  further  instructed  that 
the  fact  that  the  boiler  of  engine  numbered  sixty  ex- 
ploded when  in  use  by  the  defendant,  is,  of  itself,  no ' 
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evidence  of  negligence  on  the  part  of  the  defendant, 
either  as  to  the  inspection  or  repairing  of  the  engine, 
or  in  the  management  of  the  engine."  The  court  re- 
fused that  charge,  and  instead  gave,  of  its  own  nio- 
tion,  the  following:  "The  fact  that  the  boiler  of  the 
engine  exploded  when  in  use  by  the  defendant,  is  not 
sufficient  evidence  of.  negligence  on  the  part  of  the 
defendant,  either  as  to  the  inspection  op  repairing  of 
the  engine,  or  in  the  management  of  the  same;  but  it 
is  a  fact  that  you  may  consider,  in  connection  with  all 
the  other  facts  established  by  the  evidence,  in  deter- 
mining whether  the  engine  was  defective  and  that  the 
defendant  acted  carelessly  and  negligently  in  allow- 
ing said  engine  to  be  run  in  itfi  then  condition." 

The  appellant  insists  that*  it  was  error  to  refuse  the 
first,  and  error  to  give  the  last  of  these  instructions; 
and  the  argument  is  directed  to  the  question  as  to 
what  presumptions  arise  from  the  mere  fact  of  the 
explosion. 

It  will  be  observed  that  either  instruction  is  as  to 
the  force  of  a  fact  leading  to  the  ultimate  conclusion 
of  negligence  on  the  part  of  the  appellant.  It  may"  "' 
be  said,  also,  that  the  special  verdict  did  not  return 
this  ultimate  conclusion.  The  ultimate  conclusion  as 
to  that  question,  upon  the  special  verdict,  was  for  the 
court  and  not  for  the  jury,  and  its  return  by  the  jury 
would  have  left  no  question  for  decision  by  the  court; 
the  special  verdict  would  have  been,  in  effect,  but  a 
general  verdict.  The  instruction  refused  was  one  of  a 
series  of  general  instructions  asked,  and  that  given 
was  one  of  a  series  of  general  and  special  instructions 
given  by  the  court.  It  is  manifest  that  general  in- 
structions, where  a  special  verdict  is  required,  are  in- 
appropriate. As  said  in  Elliott's  App.  Proced.,  sec- 
tion 645:  "As  there  is  no  propriety  in  giving  general 
instructions,  and  as  the  law  of  the  case  must  be  pro- 
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nounced  upon  the  facts  contained  in  the  special  ver- 
dict, general  instructions  cannot,  as  a  rule,  be  influ- 
ential." Louisvillej  etc.,  R.  W.  Go.  v.  Frawley,  110  Ind. 
18;  Johnson,  Admr.,  v.  Culver,  Admr.^  116  Ind.  278; 
Stayner  v.  Joyce,  120 Ind.  99;  Woollen  y.  Wire,  Admr., 
110  Ind.  261;  Indianapolis,  etc.,  R.  W.  Co.  v.  Btish, 
101  Ind.  582;  Louisville,  etc.,  R.  W.  Co.  v.  Hart,  119 
Ind.  273;  Toler  v.  Keiher,  81  Ind.  383;  Bower  v. 
Bower,  146  Ind.  393. 

Since  the  ultimate  conclusion  was  not  returned.  It 
is  apparent  that  the  instruction  given  was  not  influ- 
ential, and  since  instructions  upon  the  subject  were 
inappropriate  there  was  no  error  in  refusing  that 
a«ked. 

It  is  contended  further  that  the  damages  assessed 
were  excessive.  This  contention  rests  upon  the  appel- 
lant's construction  of  the  evidence  that  the  appellee 
was  not  permanently  and  seriously  injured,  but  that 
his  alleged  injuries  were  feigned.  We  are  not  at 
liberty  to  adopt  this  construction  of  the  evidence, 
since,  upon  the  whole  evidence,  there  was  conflict 
upon  this  question.  There  wafl  testimotiy  that  the  ap- 
pellee had  endured  intense  pain  and  suffering;  that 
he  was  permanently  disabled  from  performing  man- 
ual labor;  that  he  could  never  again  walk  actively,  but 
that  he  must  walk  with  a  dragging  or  shuflling  mo- 
tion of  the  feet;  that  he  was  but  twenty-six  years  of 
age  and  depended  upon  daily  labor  for  his  support, 
and  that  prior  to  the  injury  he  was  able-bodied, strong, 
healthy,  and  had  an  earning  capacity  of  (30.00  per 
month.  Upon  the  theory  that  the  injuries  sustained 
were  not  magnified  or  feigned,  we  cannot  say  that  at 
first  blush  the  damages  appear  to  be  so  large  as  to  sug- 
gest that  the  jury  were  overreached  or  acted  cor- 
ruptly. 
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No  available  error  having  been  disclosed  by  the 
record,  the  judgment  is  affirmed. 

On  Petition  for  Rehearing. 

Hackney,  J. — Tn  the  appellant^s  petition  for  a  re- 
hearing counsel  insist  that  the  instruction  given  by 
the  trial  court,  as  copied  in  the  original  opinion,  erro- 
neously advised  the  jury  that  it  was  proper  to  con- 
sider the  fact  of  the  explosion,  with  the  other  facts 
proven,  in  determining  whether  the  locomotive  loas  de- 
fective. 

To  this  objection  counsel  cite  authorities  holding, 
correctly,  we  think,  that  the  mere  fact  of  an  explosion 
should  not  be  considered  in  determining  the  existence  of 
negligence.  Young  v.  Bransford^  12  Lea  (Tenn.)  232; 
Losee  v.  Buchanan^  51  N.  Y.  476;  Marshall  v.  Wei- 
woody  38  N.  J.  Law,  399 ;  7  Am.  and  Eng.  Ency.  of  Law, 
p.  522;  2  Thompson  on  Neg.  1227.  To  these  may  be 
added  Black  on  Proof  and  PI.,  p.  23;. Elliott  on  Rail- 
roads, 1299 ;  John  Morris  Co.  v.  Southworth,  154  111.  118, 
39  N.  E.  1099;  Racine  v.  New  York,  etc.,  R.  R.  Co.,  70 
Hun.  453. 

It  is  apparent  that  this  holding  rests  upon  the  rule 
that  the  plaintiff  assumes  the  burden  of  proving  the 
defendant's  negligence,  and  that  since  undiscoverable 
defects  might  cause  explosion  without  negligence,  it 
would  reverse  the  burden  of  proof  to  hold  the  fact  of 
explosion  evidence  of  negligence,  and  would  require  of 
the  defendant  proof  of  freedom  from  negligence.  But, 
does  this  doctrine  apply  to  the  question  in  hand?  The 
fact  of  an  explosion  admits  of  but  two  inferences,  neg- 
ligence in  overstraining  a  boiler  free  from  defects,  or 
the  existence  of  defects  which  would  deny  the  proper 
use.  of  the  boiler  if  it  were  free  from  defects.  The 
first  inference,  as  held  in  the  original  opinion  and  not 
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now  controverted,  was  not  drawn  by  the  jury,  and  is 
not  within  the  present  objection  to  the  charge.  The 
second  inference  we  believe  to  have  been  proper,  since 
it  did  not  and  should  not  be  pennitted  to  supiH)rt  the 
further  inference  of  negligence. 

We  are  not  advised  of  any  reason  for  excluding  this 
inference,  and  it  is  certain  that  its  acceptance  does 
not  violate  the  rule  of  proof  as  to  negligence. 

In  a  case  where  general  instructions  were  given  it 
would  be  proper  for  the  court,  in  charging  with  refer- 
ence to  the  fact  of  the  explosion,  tp  carefully  exclude 
a  consideration  of  such  fact  in  determining  the  exist- 
ence of  negligence  primarily,  or  as  an  inference  upon 
the  inference  of  an  existing  defect.  In  this  case,  how- 
ever, there  is  no  such  question. 

The  petition  is  overruled. 


Berrt  v.  Berry. 

[No.  17,96d.    FUed  March  9,  1897.] 

Yeitub. — Change  of  in  Application  to  Have  Person  DeeUxred  of  CTn- 
9atind  Mind, — Statute  Constnied. — The  provisions  of  the  civil  code 
as  to  change  of  venue  applies  to  the  appointment  of  guardians  for 
persons  of  unsound  mind  as  provided  by  section  2715,  et  seq.,  Bums* 
R.  S.  1894,  as  amended  by  act  of  1895  (Acts  1895,  p.  205).  pp.  ITf- 
180. 

Action. — Application  for  Appointment  of  Ouardian  for  Person  of 
Unsound  Mind. — Nature  of  Action. — An  application  to  have  a 
guardian  appointed  for  a  person  of  unsound  mind  is  not  an  ex 
parte  proceeding  but  is  adversary,  and  notice  is  indispensable  un- 
less waived,  p.  179. 

OuARDiAK. — Appointment  for  Person  of  Unsound  Mind — Change  of 

Venue. — Where  a  change  of  venue  has  been  taken  in  a  proceeding 

to  have  a  guardian  appointed  for  a  person  of  unsound  mind  the 

court  trying  the  cause  must  make  the  appointment  of  the  guardian. 

p.  180. 

m 

From  the  Howard  Circuit  Court.   Affirmed. 
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C.  N.  Pollard  and  Swoveland  &  Pyke,  for  appellant. 

Fippin  &  Purvis  and  Elliott  &  Overton,  for  appel- 
lee. 

Hackney,  J. — ^The  appellee,  by  petition  to  the  Tip- 
ton Circuit  Court,  sought  to  secure  the  appointment  of 
a  guardian  for  the  appellant^  an  inhabitant  of  said 
county,  upon  an  allegation  that  he  was  a  person  of 
unsound  mind  and  incapable  of  managing  his  own 
estate.  Upon  the  application  of  the  appellee  a  change 
of  venue  was  granted,  over  the  objection  and  excep- 
tion of  the  appellant,  and  the  cause  was  certified  to 
the  Howard  Circuit  Court,  wherein  a  trial  was  had, 
resulting  in  a  finding  and  decree  in  favor  of  the  peti- 
tioner and  the  appointment,  by  the  latter  court,  over 
the  appellant's  objection  and  exception^  of  a  guardian 
for  him. 

The  right  to  a  change  of  venue,  and  the  power  of  the 
court  to  which  the  change  was  had  to  appoint  a  guar- 
dian are  the  only  questions  presented  in  this  court; 

The  theory  of  the  appellant  is  that  the  statute, 
section  2715,  Bums'  R.  S.  1894,  et  seq.,  as  amended, 
(Acts  1895,  p.  205),  affords  a  special  remedy  for  the  ap- 
pointment of  guardians  for  persons  of  unsound  mind, 
and  that  as  no  provision  is  made  by  the  statute  for  a 
change  of  venue,  none  was  allowable.  The  argument 
is,  that  the  provisions  of  the  civil  code  as  to  change  of 
venue,  do  not  apply  in  the  enforcement  of  such  special 
remedy;  that  the  proceeding  contemplated  is  in  no 
sense  a  "civil  action"  within  the  meaning  of  that 
term  as  employed  in  section  416,  Burns'  R.  S.  1894, 
providing  for  a  change  of  venue  in  any  "civil  action,'^ 
nor  as  the  same  is  employed  in  section  249,  Bums'  R. 
S.  1894,  which  provides  that  "There  shall  be  no  dis- 
tinction in  pleading  and  practice  between  actions  at 
Vol.  147—12 
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law  and  snits  in  equity;  and  there  shall  be  but  one 
form  of  action  for  the  enforcement  or  protection  of 
private  rights  and  the  redress  of  private  wrongs, 
which  shall  be  denominated  a  civil  action/^ 

It  is  true,  that  the  statute  in  question  is  special 
in  that  it  relates  to  a  special  subject,  and  it  is  true 
that  it  does  not  define  the  procedure  for  the  enforce- 
ment of  the  remedy  given,  further  than  to  direct  that 
it  shall  be  by  petition,  addressed  to  the  probate  juris- 
diction of  the  court,  and  by  an  answer  in  denial,  filed 
by  the  clerk  of  such  court,  and  that  the  "issue  shall 
be  tried  as  the  issues  in  civil  actions  are  tried,  by  the 
court  or  by  a  jury,  to  be  impaneled,"  etc. 

If  it  should  be  held  that  the  requirement  that  the 
"issue  shall  be  tried  as  the  issues  in  civil  actions  are 
tried"  has  no  reference  to  the  general  procedure  pro- 
vided by  the  civil  code,  and  that  the  practice  under 
the  code  would  not  otherwise  obtain,  the  appellant's 
standing  in  this  court  would  be  in  serious  doubt  since 
the  special  act  does  not  provide  for  motions  for  new 
trials,  bills  of  exceptions,  or  other  method  of  reserv- 
ing questions,  nor  for  appeals,  and  these  elements  of 
procedure  employed  by  the  appellant,  would  be  with- 
out sanction  or  authority. 

In  our  opinion,  however,  it  was  the  intention  of  the 
legislature,  in  the  amendment  to  the  statute,  supra^  to 
give  recognition  in  such  cases  to  the  practice  in  civil 
actions,  as  the  same  is  known  under  the  code,  except- 
ing in  those  respects  in  which  the  practice  is  specially 
pointed  out  in  the  act. 

If  such  intention  were  not  manifest  from  the  lan- 
guage of  the  act,  the  appellee  contends  that  the  gen- 
eral rule  is,  and  was,  when  the  amendment  was  en- 
acted, that  where  a  right  or  remedy  is  declared  by 
special  enactment,  and  the  procedure  for  the  enforce- 
ment thereof  is  therein  also  declared,  that  procedure 


NOVEMBER  TEEM,  1896— Vol.  147.        179 


Berry  v.  Berry. 


must  be  observed,  while  if  the  procedure  for  the  en- 
forcement thereof  is  not  so  specially  enacted,  the  rules 
of  practice  defined  by  the  code  are  deemed  to  have 
been  intended  to  apply.  Lester  v.  Lester,  Exr.y  70  Ind. 
201;  Burhett  v.  Holmariy  104  Ind.  6;  Powell  v.  Powell^ 
104  Ind.  18;  Crume  v.  Wilson,  104  Ind.  583;  Evans 
V.  Evans,  106  Ind.  204;  Baker  v.  State^  exrel,,  109 
Ind.  47;  ScJierer  v.  Ingerman,  Admr,,  110  Ind.  428; 
Joseph  V.  Schnepper,  1  Ind.  A  pp.  154;  Burkett  v. 
Bowen,  118  Ind.  379;  Bass  v.  Elliott,,  105  Ind.  517, 
are  cited  in  support  of  this  contention. 

The  principal  case  relied  upon  by  the  appellant  is 
that  of  Galbreath  v.  Black,  89  Ind.  300,  where  it  is  said 
that  such  proceeding  as  the  present  "is  not,  in  any 
sense,  an  action  within  the  meaning  of  the  civil  code;'' 
that  it  "is  an  ex  parte  proceeding  under  a  special  stat- 
ute, and  has  few  of  the  qualities  or  attributes  of  a 
civil  action,"  and  that  the  statute  "does  not  require 
any  notice  *  *  *  to  the  alleged  insane  person.'' 
It  was  concluded  therefore,  that  a  petitioner  was 
powerless  to  dismiss  his  proceeding.  We  have  no 
occasion  to  disagree  with  the  conclusion  there  reached, 
but  it  is  certain  that  more  recent  decisions  hold  that 
such  proceedings  are  not  ex  parte,  but  are  adversary, 
and  that  notice  is  indispensable  unless  waived.  Mar- 
tin V.  Motsinger,  130  Ind.  555;  Jessup  v.  Jessup,  7  Ind. 
App.  573.  It  has  been  held  by  this  court  also  that  an 
action  "is  any  judicial  proceeding  which,  conducted  to 
a  termination,  will  result  in  a  judgment,"  and  that 
a  civil  action  "is  an  action  wherein  an  issue  is  pre- 
sented for  trial,  formed  by  the  averments  of  the  com- 
plaint, and  the  denials  of  the  answer,  or  the  replica- 
tion to  new  matter,  and  the  trial  takes  place  by  the  in- 
troduction of  legal  evidence  to  support  the  allega- 
tions of  the  pleadings,  and  a  judgment  in  such  an  ac- 
tion is  conclusive  upon  the  rights  of  the  parties,  and 
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could  be  plead  in  bar."  Evans  v.  Evans,  105  Ind.  204, 
citing  Deer  Lodge  Co.  v.  KohrSy  2  Mon.  66,  70. 

While  there  is  much  strength  in  the  contention  of 
the  appellee,  as  stated,  and  the  authorities  support- 
ing it,  and  while  the  reasoning  in  the  case  of  Oalbreaih 
V.  Blacky  supra,  has  lost  much  of  its  force  from  the 
more  recent  holdings,  it  seems  to  us  not  necessary,  in 
view  of  the  amendatory  act  cited,  to  attempt  to  recon- 
cile the  holdings,  or  to  overrule  that  case.  We  think 
there  can  be  little  doubt  that  by  that  amendment  the 
legislature  intended  that  the  issue  in  proceedings  of 
this  nature  should  "be  tried  as  the  issues  in  civil  ac- 
tions are  tried;"  not  merely  with  reference  to  the 
choice  of  trial  by  the  court  or  by  a  jury,  but  with  refer- 
ence to  such  incidents  of  the  trial  as  are  not  expressly 
pointed  out  in  the  act.  This  conclusion  is  not  in  con- 
flict with  the  intention  manifested  in  the  requirement 
that  the  proceeding  shall  be  instituted  in  the  coupty 
where  the  person  alleged  to  be  of  unsound  mind  re- 
sides. If  it  were,  the  same  could  be  said  of  most  cases; 
for,  with  reference  either  to  the  location  of  person  or 
property,  all  actions  and  suits  must  be  so  brought. 

If  we  have  not  erred  in  holding  that  a  change  of 
venue  may  be  had  in  such  proceeding  it  would  seem  to 
follow  that  the  court  trying  the  cause  must  make  the 
appointment  of  the  guardian. 

As  said  in  Chicago,  etc.,  R.  W.  Co.  v.  8t.  Clair,  144 
Ind.  371,  "By.  force  of  the  change  of  venue  any  decree 
or  judgment  as  to  property  or  person  becomes  binding 
as  to  property  as  well  as  to  person,  the  same  as  if  ren- 
dered in  the  county  in  which  the  suit  originated."  It 
was  there  further  said  that  when  the  venue  is  changed 
"the  parties  impliedly,  as  well  as  by  necessary  opera- 
tion of  law,  submitted  to  the  jurisdiction  of  that  court 
all  incidental  personal  property  rights." 

The  judgment  of  the  court  below,  properly  we  think, 
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appointed  as  guardian  a  resident  of  Tipton  county, 
and  required  his  bond  and  reports  to  be  made  to  the 
circuit  court  of  said  county. 
Judgment  a£9rmed. 


Leoler  v.  Paine  et  al.  Board  op  Commissioners 

OF  Vanderburgh  County. 

[No.  17,845.    FUed  Dec.  24, 1896     Rehearing  denied  Mar.  9,  1897.  J 

Officers. — EntiUed  Only  to  Fees  AUowed  by  Statute.^ An  officer  is 
entitled  only  to  the  fees  allowed  by  statute,   p,  182. 

Same. — County  Auditor.^TJtudi&r  section  126  of  the  act  of  March  11, 
1895  (Acts  of  1895,  p.  856),  providing  that  the  auditor  of  a  county 
shaU  be  allowed  on  his  salary  only  an  amount  equal  to  that  col- 
lected by  him  as  fees  and  turned  into  the  treasury,  a  county  audi- 
tor who  has  paid  out  for  office  expenses  the  fees  collected  by  him 
is  not  entitled  to  any  salary,    p,  I84, 

Ck)N8TmrriONAL  Law.— Fee*  and  Salaries,— Act  of  189LStare  De-* 
cists. — The  fee  and  salary  law  of  1891  (Acts  of  1891,  p.  424),  is  not 
unconstitutional  as  being  local  and  special  legislation.  Henderson^ 
Atiditor,  V.  State,  ex  rel.,  187  Ind.  552;  State,  ex  ret,  McCoy  v. 
Krost,  140  Ind.  41,  and  Walsh  v.  State,  ex  rd„  142  Ind.  857,  ad- 
hered to,  and  the  doctrine  of  stare  decisis  applied,    pp,  187-190, 

Sake. — Fees  and  Salaries.— Act  of  1896, — The  fee  and  salary  law  of 
1895,  providing  for  salaries  for  all  county  officers  in  full  for  their 
services,  and  that  the  fees  collected  by  them  shall  belong  to  their 
respective  counties*  and  that  certain  officers  shall  receive  as  salary 
only  an  amount  equal  to  the  fees  turned  into  the  county  treasury, 
is  not  imconstitutional  as  being  in  conflict  with  section  22,  article 
4,  of  the  constitution  authorizing  local  and  special  laws  to  * 'be  so 
made  as  to  grade  the  compensation  of  officers  in  proportion  to  the 
population  and  the  necessary  services  required."    pp,  190-197, 

Same. — A  law  will  not  be  declared  unconstitutional  if  the  case  pre- 
sented can  be  rightly  decided  otherwise    p,  196, 

From  the  Vanderburgh  Circuit  Court    Affirmed. 

T.  R.  Marshall,  A,  Oilchrist,  C.  A.  DeBruler,  W.  H. 
H.  Miller,  F.  Winter,  J.  B.  Elam,  R.  O.  Hawkins  and 
H.  E.  Smith,  for  appellant 

W.  A.  Ketcham,  Attorney-General,  and  W.  S.  Hurst, 
for  appellee. 
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Howard,  J. — On  the  first  Monday  of  December, 
1895,  the  appellant,  as  auditor  of  Vanderburgh 
county,  presented  for  allowance  to  appellees,  then  in 
regular  session  as  the  board  of  commissioners  for  said 
county,  his  claim  for  services  as  such  auditor,  for  the 
three  months  ending  December  1,  1895.  The  bill  was 
itemized,  and  showed  on  its  face,  as  appears  from  the 
copy  set  out  in  the  record,  that  it  was  made  out  and 
filed  for  allowance  in  pursuance  of  the  provisions  of 
the  fee  and  salary  law  of  1879  (Acts  1879,  p.  130,  sec- 
tions 5907,  5909,  R.  S.  1881),  except  that  the  law  of 
3879,  or  any  other  law,  so  far  as  we  know,  did  not 
authorize  so  much  of  the  claim  as  asked  for  an  allow- 
a  nee  against  the  county  for  papers  filed  by  the  auditor. 
Under  that  law  the  compensation  for  such  filings,  if 
not  due  from  persons  having  business  in  the  auditor's 
office,  was  to  be  regarded  as  covered  by  the  salary  of 
the  auditor.  It  could  not  be  collected  from  the  county. 
It  has  always  been  the  law  that  an  officer  is  entitled 
only  to  the  fees  allowed  by  statute,  and  that  before 
any  such  allowance  is  made  him  he  must  point  out  the 
particular  statute  authorizing  the  allowance.  Siiffler 
v.  Boardy  etc.,  1  Ind.  App.  368;  Noble  v.  Boards  etc.,  101 
Ind.  127;  Wood  v.  Board,  etc.,  125  Ind.  270.  The  over- 
charge so  made  in  the  bill  would  not,  of  course,  have 
prevented  the  allowance  of  the  balance  of  the  claim,  if 
found  due  under  the  act,  and  had  such  act  been  in 
force. 

The  board  refused  to  allow  the  claim,  or  any  part  of 
it.    The  order  of  disallowance  reads  as  follows: 

"And  the  board  having  considered  the  subject,  and 
being  sufficiently  advised,  now  orders  that,  under  the 
laws  of  this  State,  the  auditor  is  entitled  only  to  so 
much  compensation  for  such  quarter  as  equals  the 
amount  of  fees  he  has  collected  during  such  quarter, 
and  has  turned  into  the  county  treasury;  and,  as 
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neither  such  petition  nor  such  claim  shows  that  such 
auditor  has  turned  over  to  the  county  treasurer  any 
fees  collected  by  him,  such  auditor  is  not  entitled  to 
the  amount  claimed  by  him  in  such  statement  and  peti- 
tion, and  is  not  entitled  to  any  allowance  from  this 
board  for  his  services  during  such  quarter,  and  the 
petition  and  claim  of  such  auditor  for  such  allowance, 
or  for  any  allowance  for  his  compensation  is  hereby 
denied." 

After  the  disallowance  of  his  claim  by  the  board  of 
county  commissioners,  the  auditor  filed  his  complaint 
in  the  court  below,  setting  out  as  a  part  of  such  com- 
l>laint  his  petition  and  claim  as  filed  with,  and  disal- 
lowed by  the  board,  together  with  the  action  of  the 
board  thereon.  In  the  complaint  it  is  further  and  par- 
ticularly stated,  that  the  allowance  is  asked  for  under 
the  act  of  1879,  and  that  the  board  had  refused  to 
make  such  allowance  for  the  reason  that  said  act  had 
been  repealed  by  the  fee  and  salary  law  of  1891,  and 
also  by  that  of  1895.  (Acts  1891,  p.  424;  Acts  1895,  p. 
319.)  It  is,  however,  alleged  by  the  auditor,  that  the 
acts  of  1891  and  1895  are  both  unconstitutional,  for 
reasons  set  out  in  the  complaint;  and  that  the  act  of 
1879  has,  therefore,  never  been  repealed,  but  is  still  in 
full  force.  The  auditor  further  shows  in  his  complaint, 
that,  although  he  is  advised  that  the  acts  of  1891  and 
1895  are  void,  yet  he  has  complied  with  the  provisions 
of  those  acts  requiring  him  to  file  a  report  of  fees  re- 
ceived from  persons  doing  business  in  his  office,  but 
that  he  has  not  paid  such  fees  into  the  county  treasury, 
for  the  reason  that  he  was  compelled  to  pay  the  same 
for  office  expenses.  The  prayer  is  for  judgment  for  the 
amount  claimed,  and  that  the  court  determine  the 
compensation  to  which  the  auditor  is  entitled  for  his 
services  as  stated  in  his  complaint.    To  this  com- 
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plaint  the  court  sustained  a  demurrer  for  want  of  suf- 
ficient facts. 

The  provisions  of  the  act  of  1895  which  the  com- 
missioners deemed  sufficient  to  authorize  the  rejection 
of  the  auditor's  claim,  are  found  in  section  126  of  the 
act,  in  which  it  is  declared  that  "If  the  clerk,  au- 
ditor, treasurer,  sheriff  and  recorder  in  their  respective 
counties,  have  not  turned  into  the  county  treasury, 
out  of  the  fees  they  may  have  collected,  a  sufficient  sum 
to  equal  the  total  amount  of  their  respective  quarterly 
allowance  of  salary,  then  a  sum  only  shall  be  allowed 
equalizing  [equaling]  the  sum  turned  into  such  treas- 
ury by  each  respective  officer  actually  earned  during 
his  term  of  office."  And  as  the  auditor  had  not  paid 
into  the  county  treasury  any  of  the  fees  collected  by 
him,  the  board  found  that,  under  the  provisions  of  the 
act  of  1895,  he  could,  of  course,  be  allowed  nothing 
upon  his  salary. 

Many  other  provisions  of  the  act  of  1895,  also  of 
the  act  of  1891,  make  it  manifest  that,  under  the  facts 
shown  in  the  complaint,  the  auditor  could  be  allowed 
no  part  of  his  quarterly  salary  under  either  of  these 
acts. 

Section  21  of  the  act  of  1895,  and  the  same  section 
of  the  act  of  1891,  provide  for  salaries  for  each  of  the 
county  officers,  in  the  several  counties  of  the  State; 
and,  in  both  sections,  the  express  declaration  is  made, 
that*^^They  shall  receive  no  other  compensation  what- 
ever." Words  could  hardly  be  stronger  or  more  ex- 
plicit. All  fees  and  other  emoluments  whatsoever  are 
absolutely  cut  off;  and  each  county  officer  is  confined 
strictly  to  the  salary  provided  for  him.  For  all  his 
services  and  expenses  he  receives  that  salary,  quar- 
terly, by  allowance  of  his  board  of  county  commission- 
ers, and  nothing  more  from  any  source. 

Section  115,  of  the  act  of  1895,  and  section  116  of 
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the  act  of  1891,  provide  that  the  auditors  of  the  va- 
rious counties  shall  tax  and  charge  the  fees  and 
amounts  provided  by  law  on  account  of  services  per- 
formed by  them.  And,  further,  that  "The  fees  and 
amounts  so  taxed  shall  be  designated  ^auditor's  costs,^ 
but  they  shall  in  no  sense  belong  to,  or  be  the  property 
of  the  auditor,  but  shall  belong  to  and  be  the  property 
of  the  county.^^  The  ensuing  section  in  each  act  car- 
ries out  the  same  requirement.  Thus  is  the  declara- 
tion made  in  section  21,  re-enforced  and  emphasized: 
any  fees  or  other  emoluments  collected  by  any  county 
oflacer  belong,  not  to  the  officer,  but  to  the  county. 
Even  if  the  fees  or  other  allowances  should,  for  the 
time  being,  be  collected  from  the  county  itself,  for  ser- 
vices which  th^  officer 'has  rendered  to  the  county, 
still,  even  in  that  case,  such  fees  or  allowances  would 
not  for  that  reason  belong  to  the  officer,  but  would, 
like  other  fees  and  allowances,  be  paid  by  him  into 
the  county  treasury  at  the  end  of  the  quarter,  to  in- 
crease the  fund  out  of  which  the  officer's  quarterly 
salary  should  be  paid. 

Finally,  lest  any  lingering  doubt  should  remain  in 
the  mind  of  the  county  board  when  about  to  pass  upon 
the  quarterly  allowance  of  salary  to  the  county  offi- 
cer, it  is  provided,  in  section  136,  of  the  act  of  1895, 
and  section  135  of  the  act  of  1891,  that  nothing  in  the 
act  shall  be  so  construed,  in  any  event,  as  to  allow 
both  fees  and  salaries.  It  is  true  that  this  section,  in 
the  act  of  1895,  has  also  the  words,  "except  as  other- 
wise specified ;"  but  it  is  not  anywhere  "otherwise  spec- 
ified," save  in  relation  to  the  treasurer's  four  per  cent. 
for  collection  of  delinquent  taxes,  and  in  relation  to 
the  sheriff's  fees  "in  the  execution  of  all  processes  is- 
sued from  any  other  county  than  that  of  his  resi- 
dence." The  words,  therefore,  with  these  two  excep- 
tions, add  nothing  to  the  section.    The  intent  of  the 
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legislature,  as  drawn  from  the  whole  act  and  from 
each  of  its  provisions,  must  prevail;  and  this  intent, 
read,  as  it  must  be,  in  the  light  of  the  circumstances 
surrounding  the  passage  of  the  act,  the  earnest  desire 
shown  to  destroy  the  evils  which  had  grown  up  under 
the  fee  system,  plainly  is,  that  the  salary  named  for  . 
each  officer  shall  constitute  his  sole  compensation  for 
all  services,  and  that  every  fee  and  emolument  what- 
ever, and  collected  from  whatsoever  source,  shall  be 
paid  by  him  into  the  county  treasury  at  the  end  of  each 
quarter;  and  that  out  of  the  fund  so  made  up  his  quar- 
terly salary  shall  be  paid  by  allowance  of  the  board 
of  county  commissioners. 

And  should  any  officer  so  far  forget  his  duty  under 
the  law  in  this  respect  as  to  fail  to  "pay  over  to  the 
county  treasurer  the  amounts  collected  by  him,  then, 
besides  forfeiting  his  salary,  it  is  provided  by  section 
132  of  each  act,  that  he  shall  be  liable  to  criminal  pros- 
ecution in  the  name  of  the  State. 

Appellant  alleges  in  his  complaint  that  he  has 
made  the  report  required  under  sections  124  and  125, 
respectively,  of  the  two  acts.  It  is  not  enough,  how- 
ever, to  have  made  the  report  of  fees  collected.  The 
sections  also  require  of  the  several  officers,  that  "they 
shall  pay  to  the  county  treasurer  the  amount  shown 
by  said  report,  and  take  the  county  treasurer's  receipt 
therefor,  which  receipt  shall  be  filed  in  the  county  au- 
ditor's office,  and  the  auditor  shall  give  to  the  officer 
a  quietus  for  the  amount  paid  by  such  officer."  This, 
appellant  admits,  he  did  not  do.  It  is  no  excuse  for  his 
failure  to  observe  the  law  that  he  needed  the  money 
for  his  own  use  or  for  office  expenses.  It  was  not  his 
money  to  use  or  pay  out,  but  belonged  to  the  county, 
to  be  paid  over  by  him  to  the  county  treasurer  at  the 
end  of  the  quarter,  and  before  he  should  be  entitled 
to  any  allowance  of  salary.    It  will  not  do  to  say  that 
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this  is  a  useless  and  troublesome  proceeding.  The 
law-making  power  of  the  State,  for  reasons  which 
were  deemed  good  and  sufficient,  declared  what 
Bhould  be  done,  and  how  it  should  be  done.  It  is  for 
all  men  to  obey  the  law  as  it  is  written,  and  particu- 
larly for  the  officials  of  the  State  who  have  taken  a 
solemn  oath  to  do  so. 

It  seems  very  clear,  then,  that  appellant  was  not  en- 
titled to  receive  any  salary  under  the  provisions  of 
the  law  of  1895  or  of  1891. 

His  claim,  however,  and  the  real  theory  of  his  com- 
plaint, is,  that  those  acts  are  invalid,  and  that  he 
should  be  paid  under  provisions  of  the  act  of  1879. 

If,  indeed,  the  act  of  1895,  and  that  of  1891  should 
both  be  invalid,  then  the  act  of  1879  could  not,  of 
course,  have  been  repealed  by  either  of  such  later,  but 
void  acts.  The  enactment  of  each  would  have  been  a 
vain  ceremony,  and  would  have  left  the  older  statute 
untouched,  as  the  only  living  and  valid  fee  and  salary 
law;  and  appellant's  claim,  so  far  as  well  brought 
under  that  law,  should  have  been  allowed.  This  would 
follow  from  the  rule  that,  when  a  legislative  act  is  evi- 
dently intended  to  take  the  place  of  another  act  on 
the  same  subject,  and,  in  terms,  repeals  such  other  act, 
then,  in  case  the  later  act  is  found  to  be  unconstitu- 
tional, the  repealing  section  or  clause  will  also  go 
down  with  the  rest  of  the  void  act,  the  legislature  not 
having  shown  any  intention  of  repealing  the  older 
statute  except  by  the  substitution  of  the  later  one  in 
its  place.  If,  however,  the  act  of  1895,  or  that  of  1891 
should  be  valid  and  constitutional,  then  the  act  of 
1879,  repealed  thereby,  would  no  longer  be  in  exist- 
ence, and,  hence,  no  fees  or  salaries  could  be  charged 
or  paid  thereunder. 

It  would  seem  that  this  question,  at  least  so  far 
as  it  relates  to  the  constitutionality  of  the  act  of  1891, 
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should  be  considered  as  closed  by  former  decisions  of 
this  court.  In  Henderson,  Aud.,  v.  State,  ex  rel.,  137  Ind. 
552,  the  law  was  held  valid  as  to  sheriffs.  This  holding 
was  adhered  to  in  State,  ex  rel.,  v.  Krost,  140  Ind.  41; 
and  the  law  was  there  also  held  valid  as  to  fees  which 
a  recorder  should  charge  for  recording  a  mortgage. 
In  State,  ex  reh,  v.  Boice,  140  Ind.  506,  while  the  law 
was  found  defective  in  certain  particulars,  yet  the 
rulings  in  Henderson,  Aud,,  v.  State,  ex  reh,  and  State, 
ex  rel,,  v.  Krost,  were  adhered  to;  and  it  was  also  ex- 
pressly held  that  the  act  of  1879  had  been  repealed,  as 
well  as  that,  under  the  act  of  1891,  an  oflBcer  could  not 
receive  both  fees  and  salary.  Finally,  in  Walsh,  Treas,, 
V.  State,  ex  rel.,  142  Ind.  357,  it  was  held  that,  by  the 
act  approved  Feburary  25,  1893  (Acts  1893,  section 
142),  the  defects  found  in  the  act  of  1891  had  been 
cured;  and,  consequently,  that,  from  and  after  May  18, 
1893,  when  the  amending  statute  went  into  effect,  the 
act  of  1891  became  valid  and  constitutional  in  all  re- 
spects. If  those  decisions  are  to  stand,  the  act  of  1879 
has  been  effectually  repealed,  and  was  no  longer  in 
existence  at  the  time  when  appellant's  services  were 
rendered;  and  he  can,  therefore,  be  allowed  no  com- 
pensation thereunder. 

If  respect  is  to  be  entertained  for  the  decisions  of  a 
court,  those  decisions,  unless  clearly  wrong,  must  be 
maintained  by  the  court  itself  and  by  all  its  members, 
even  by  those  who  may  have  questioned  the  wisdom  of 
the  action  first  taken.  The  doctrine  of  stare  deci&is — 
in  other  words,  to  stand  by  the  decided  cases  and 
not  needlessly  disturb  what  has  been  settled,  is  one  of 
the  most  wholesome  rules  of  procedure.  When  a 
question  has  been  deliberately  passed  upon  by  the 
highest  tribunal  of  the  state,  the  people  should  feel 
that  they  may  repose  securely  under  the  decision.  The 
stability  of  property  rights  and  the  safety  of  Individ- 
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ual  conduct  and  obligations,  no  less  than  the  confi- 
dence with  which  officials  may  direct  and  measure 
their  action  under  the  law  thus  expounded,  all  de- 
mand that,  unless  for  good  reason  shown,  decisions 
once  made  should  be  adhered  to. 

In  Massachusetts  v.  Western  Union  Tel.  Co.y  141  U.  S. 
40, 11  Sup.  Ct.  889,  a  law  of  the  state  of  Massachusetts 
for  the  taxation  of  telegraph  companies  was  upheld  by 
a  divided  court.  In  Western  Union  Td.  Co.  v.  Taggart^ 
1G3  U.  S.  1, 16  Sup.  Ct.  1054,  the  Indiana  statute  on  the 
same  subject  was  upheld  by  the  same  court  without 
diyision,  the  court  intimating  that  the  legislature  and 
the  courts  of  this  State  had  enacted  and  sustained  the 
law  in  reliance  upon  the  decision  in  the  Massachusetts 
case. 

In  Chambers  v.  Kyle,  67  Ind.  206,  it  was  contended 
that  the  drainage  act  of  March  11,  1867,  was  uncon- 
stitutional. The  court  said :  "If  this  was  an  open  ques- 
tion, it  would  deserve  the  most  careful  and  serious 
consideration;  but  numerous  ditches  have  been  estab- 
lished and  are  now  maintained  under  it,  and  its  consti- 
tutionality has  been  thus  so  frequently  recognized 
that  we  are  bound  by  the  precedents." 

In  Edger  v.  Board,  etc.,  70  Ind.  331,  the  provisions  of 
the  fee  and  salary  law  of  1879,  in  relation  to  the  au- 
ditor, were  construed  as  giving  to  that  officer  flOO.OO 
additional  compensation,  instead  of  $225.00  as  claimed 
by  him^  for  each  one  thousand  inhabitants  in  the 
county  over  20,000 ;  and  a  like  holding  was  made  in  the 
case  of  Parker  v.  Board,  etc.,  84  Ind.  340.  Notwith- 
standing those  decisions,  the  question  was  again  pre- 
sented in  Stout  V.  Board,  etc.,  107  Ind. -343;  but  the 
court  said  that  three  regular  sessions  of  the  legisla- 
ture, besides  special  sessions,  had  been  held  since  the 
decision  in  the  Edger  case,  and,  as  the  legislature  had 
manifested  no  disposition  to  modify  the  law,  that  body 
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must  be  held  to  have  acquiesced  in  the  court's  con- 
struction of  the  statute;  and  that,  even  if  the  court,  as 
then  constituted,  were  persuaded,  as  it  was  not,  that 
the  decision  in  the  Edger  case  had,  in  any  respect,  been 
at  fault,  such  decision  would  not  for  such  cause  be 
changed,  the  court  believing  that  a  praper  case  far  the 
application  of  the  rule  of  stare  decisis  had  been  pre- 
sented. A  like  conclusion  was  reached  by  us  in  the 
recent  case  of  Pennsylvania  Co.  v.  State,  142  Ind.  428. 
See,  also.  Chap.  IV.,  Cooley's  Const.  Lim.  (4th  ed.). 

In  the  case  before  us,  the  fee  and  salary  law  of  1891 
was  recognized  as  valid  by  the  legislature  of  1893,  in 
the  amendment  then  made  to  the  act.  Yet  more,  after 
the  General  Assembly  had  thus  twice  recognized  the 
validity  of  such  reform  legislation,  and  after  this 
court,  in  Henderson,  Aud.,  v.  State,  ex  rel.,  supra;  Stote, 
ex  rel.,  v.  Krost,  supra;  State,  ex  rel.,  v.  Boice,  supra,  had 
affirmed  its  constitutionality,  the  legislature  of  1895 
enacted  another  law  based  upan  the  same  system,  and, 
indeed,  to  a  large  extent,  directly  copied  from  the  law 
of  1891.  Finally,  in  Walsh,  Treas.,  v.  State,  ex  rely 
supra,  after  three  legislatures  had  thus  sanctioned 
the  principle  of  the  act  of  1891,  and  after  its  constitu- 
tionality had  thus  three  times  been  affirmed,  this  court 
again  explicitly  affirmed  it,  and  this  time  effectually 
closed  the  doors  against  the  return  of  the  act  of  1879. 
It  would  seem,  as  said  in  Stout  v.  Board,  etc.,  supra, 
that  "a  fair  case  for  the  application  of  the  doctrine 
of  stare  decisis  is  presented.'' 

It  is,  however,  said  by  counsel  that  the  reasons  now 
urged  against  the  validity  of  the  act  of  1891  were  not 
presented  or  considered  in  our  former  decisions.  This 
contention  can  hardly  be  admitted,  in  view  of  the  earn- 
est and  vigorous  dissenting  opinion  in  the  case  of 
Henderson,  Aud.,  v.  State,  ex  rel.,  supra.  As  to  ques- 
tions concerning  the  uniformity  of  laws,  general  and 
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special  or  local  laws,  gradation  of  fees  inversely  as 
the  population  of  the  several  counties,  and  other 
questions  now  pressed  upon  our  attention,  and  all  of 
which  were  discussed  in  the  dissenting  opinion  in  that 
ease,  it  goes  without  saying  that  they  were  not  then 
passed  over  without  careful  consideration  by  the 
.  court.  What  a  court  has  taken  up  for  consideration  is 
not  always  shown  by  what  it  has  decided,  but  fre- 
quently also  by  what  it  has  refused  to  decide. 

The  learned  counsel  for  appellant  have  made 
plausible  argument  to  show  that  under  our  constitu- 
tion, a  proper  law  for  the  compensation  of  county  offi- 
cers should  be  general,  and  not  local  or  special.  That 
is  what  our  fathers  thought  when  they  framed  the 
constitution,  in  1851.  But,  after  thirty  years^  trial, 
under  constitutional  provisions  forbidding  "local  or 
special  laws''  regulating  compensation  of  "county  and 
township  officers,"  and  "in  relation  to  fees  and  sala- 
ries," the  people  discovered  that,  with  such  provisions, 
it  was  impossible  to  eradicate  the  abuses  that  had 
grown  up  in  connection  with  the  odious  fee  system; 
and,  in  1881,  to  cure  the  evil  which  the  legislature 
had  been  powerless  to  correct,  they  injected  into  the 
fundamental  law  the  provision,  that  local  and  special 
laws  might  "be  so  made  as  to  grade  the  compensa- 
tion of  officers  in  proportion  to  the  population  and  the 
necessary  services  required." 

In  the  additional  brief  for  appellant,  counsel  go 
almost  to  the  logical  limit  of  their  argument,  by 
gravely  suggesting  "that  the  amendment  of  1881 
[made  to  section  22,  article  4,  of  the  constitution]  did 
not  modify  or  change  the  legal  effect  of  that  provi- 
sion,"— except,  possibly,  that  it  may  have  been  In- 
tended that  the  fees  of  officers  might  be  graded,  by 
"the  fixing  of  a  different  fee  for  the  same  service  in  one 
county  from  that  prescribed  in  another." 
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In  this  contention  counsel  reach  the  climax  of  ab- 
surdity; and  we  are  half  inclined  to  think  that  they 
speak  in  a  humorous  vein,  when,  with  all  apparent 
earnestness,  they  inform  us  that  the  framers  of  the 
amendment  of  1881  intended  merely  to  recognize  the 
methods  which  had  become  fixed  under  the  old  fee 
and  salary  system,  and  to  crystallize  them  into  perma- 
nent and  fundamental  law.  The  fee  and  salary  law  of 
1879  is  seriously  set  before  our  eyes  as  thus  confirmed 
and  adopted  by  the  constitution  itself,  and  as  display- 
ing in  its  many  sections  and  paragraphs  the  perfection 
of  human  wisdom  in  this  species  of  legislation.  It  is 
a  pity  the  legislators  of  1891,  1893  and  1895  had  not 
known  of  the  true  character  and  purpose  of  this 
amendment;  it  would  have  saved  them  much  toil  of 
brain  and  lying  awake  of  nights.  Mistaken  men!  They 
were  of  opinion  that  the  constitution,  by  this  amend- 
ment, had  imposed  on  them  a  solemn  duty,  for  ten 
years  neglected  by  their  predecessors,  to  revise  the 
fee  and  salary  laws  of  the  State,  in  compliance  with 
the  broader  and  freer  method  provided  in  that  amend- 
ment, and  which  the  changed  condition  of  affairs  in 
the  several  counties  of  the  State  had  proved  to  be  so 
necessary. 

But,  with  all  their  fertility  of  invention,  counsel 
have  failed  to  indicate  to  us  how  a  general  law  in  rela- 
tion to  the  compensation  of  county  officers  should  be 
framed.  Their  illustrations  of  what  such  a  law  should 
be,  relate  almost  exclusively  to  population  of  counties, 
and  not  to  service  of  officers.  But  it  was  not  neces- 
sary to  amend  the  constitution  in  order  to  frame  a 
general  salary  law,  based  upon  the  population  of  the 
different  counties.  Even  before  the  adoption  of  the 
constitutional  amendment  of  1881,  it  had  been  held  by 
this  court  that  a  law  providing  for  compensation  of 
county  auditors  according  to  population  was  valid. 


NOVEMBER  TERM,  1896— Vol.  147.        193 

Legler  v,  Paine  et  al..  Board  of  Com'rs  of  Vanderburgh  County. 


Hanlon  v.  Board,  etc.,  53  Ind.  123.  This  case  was  ap- 
proved in  State,  ex  re/.,  v.  Reits:,  Aud,,  62  Ind.  159;  and 
the  principle  announced  in  the  first  case  was  extended 
so  as  to  embrace  salaries  of  judges  of  criminal  courts. 
Undoubtedly  the  same  holding  would  have  been  made 
as  to  all  county  oflScers,  had  the  legislature  seen  fit 
to  enact  a  law  requiring  that  all  fees  should  be  paid 
into  the  county  treasury,  and  that  the  several  officers 
should  be  paid  salaries  in  proportion  to  the  poulation 
of  their  respective  counties.  Such  a  law  would  have 
been  general,  and  not  local  or  special,  applying,  as  it 
would,  to  all  persons  of  the  same  general  class  and 
situated  under  the  same  circumstances;  and  it  would 
not  have  needed  the  amendnient  in  question  to  author- 
ize the  legislature  to  enact  it. 

The  principle  of  such  a  general  law,  as  based  upon 
the  relative  population  of  the  several  counties,  would 
not  be  essentially  different  from  that  upon  which  our 
legislative  and  congressional  apportionment  laws  are 
based.  There,  the  courts  take  jurisdiction  and  deter- 
mine the  question  as  to  whether  the  legislature  has 
complied  with  the  provisions  of  the  constitution,  for 
the  reason  that  the  sexennial  enumeration,  taken  in 
connection  with  such  apportionment,  enables  the 
court,  quite  as  well  as  the  legislature,  to  know 
whether  the  constitution  has  been  complied  with. 
Parker  v.  State,  133  Ind.  178, 18  L.  R.  A.  567;  Denney  v. 
State,  ex  rel,  144  Ind.  503,  31  L.  R.  A.  726.  Here  also, 
if  the  officer's  compensation  were  to  be  based  solely 
upon  population,  the  court  might  certainly  determine 
whether  the  mandate  of  the  constitution  had  been 
complied  with.  The  law  would  be  a  general  one, 
based  upon  population,  as  disclosed  by  the  United 
States  census,  or  otherwise,  and  in  such  case  the 
Vol.  147—18 
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amendment  to  the  constitution  providing  for  local  op 
special  laws,  would  not  have  been  necessary. 

But  the  grading  of  the  compensation  of  officers  ac- 
cording to  services  rendered,  or  according  to  both  pop- 
ulation and  services,  can  evidently  be  done  only  by  the 
enactment  of  a  local  and  special  law,  op  local  and 
special  laws.  And  the  discretion  of  the  legislature  in 
relation  to  the  passage  of  such  laws,  unless  grossly 
abused,  cannot  be  inquiped  into,  for  the  sufficient  rea- 
son, if  fop  no  other,  that  the  courts  cannot,  as  in  ap- 
portionment cases,  have  any  adequate  means  of  know- 
ing whethep  the  legislation,  in  pespect  to  the  services 
of  officers,  was  in  compliance  with  the  requirements 
of  the  constitution  or  not.  The  services  will  vary  ac- 
cording to  local  conditions  and  the  varying  business 
of  the  different  counties  of  which  there  can  be  no  ju- 
dicial knowledge.  Such  laws,  as  to  compensation  of 
officers  for  services  rendered,  must  therefore  be 
treated  as  are  those  relating  to  the  removal  of  county 
seats,  the  formation  of  circuit  or  superior  court  dis- 
tricts and  the  like  local  matters,  and  in  accordance 
with  the  well  established  doctrine,  that  whether  a 
general  law  was  applicable  or  not  is  a  question  for  the 
legislature,  and  not  for  the  courts.  Gentile  v.  State^  29 
Ind.  409;  Mode  v.  Beasley^  143  Ind.  306;  Woods  v.  Mc- 
Cay,  144  Ind.  316.  The  new  power  granted  by  the 
amendment  is,  therefore,  one  that  relates  particularly 
to  services,  no  such  additional  power  being  needed 
so  far  as  population  is  concerned. 

But  it  is  said  that  the  sections  of  the  law  providing 
that  an  officer  shall  be  entitled  only  to  so  much  of  his 
salary  as  he  has  collected  in  fees,  shows  that  the 
act  is  not  based,  in  any  degree,  upon  population, 
but  wholly  upon  services.  This  seems  plausible; 
but  when  closely  looked  at,  the  argument  will  be 
found  fallacious.    The  fees  themselves  are  dependent, 
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not  only  upon  services  rendered,  but  also  upon  extent 
of  population  of  the  county;  for  the  fees  must  be  af- 
fected in  amount  by  the  number  of  people  requiring 
official  services,  no  less  than  by  the  number  of  acts  of 
service  required  by  each  person.  Hence,  while  popu- 
lation alone  cannot  be  the  sole  measure  of  services  re- 
quired, yet  extent  of  population  will  always  enter 
into  the  calculation  when  the  amount  of  the  officer's 
compensation  is  to  be  fixed.  The  sections  referred  to, 
therefore,  come  to  this:  In  any  case,  even  after  the 
salary  is  determined,  taking  population  and  services 
into  account,  the  legislature,  although  having  ex- 
ercised its  best  judgment,  must  nevertheless  remain, 
in  some  degree,  uncertain,  whether  the  compensa- 
tion so  fixed  may  not  be  too  great;  and,  hence,  it  is 
provided,  in  substance,  that  the  salary  shall,  in  no 
ease  exceed  in  amount  the  fees  collected.  This  limit 
of  compensation  is  precisely  that  which  would  obtain 
even  under  the  fee  system,  where  the  elements  of  pop- 
ulation and  services  must  likewise  measure  the  com- 
pensation. Here  the  salary  takes  the  place  of  fees;  but 
no  more  reason  exists  here  than  there  for  contending 
that  the  compensation  in  any  case,  is  dependent  upon 
services  alone,  instead  of  upon  i>opulation  and  ser- 
vices. 

The  validity  of  the  act  of  1893,  amending  section  93 
of  the  act  of  1891,  in  relation  to  certain  officers  of 
Shelby  county,  is  also  again  called  in  question ;  and  it 
is  again  contended  that  this  was  a  case  of  amending 
one  void  statute  by  another.  We  are  satisfied,  how- 
ever, that  the  reasoning  of  the  court  in  Walshy  Treas.f 
V.  State,  ex  rel.,  supra,  and  the  authorities  there  cited, 
have  abundantly  established  the  validity  of  the 
amendment  so  made. 

Nor  is  the  Walsh  case  the  first  or  only  one  in  which 
this  court  has  sanctioned  such  an  amendment.    The 
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drainage  act  of  March  11,  1867,  as  originally  passed, 
was  probably  invalid,  because  of  the  omission  of  cer- 
tain essential  provisions  as  to  the  right  of  eminent  do- 
main. Those  omissions  were  supplied  by  the  drainage 
act  of  March  9,  1875;  and  this  couri:,  in  Chambers  v. 
Kyle^  supra,  held  that  the  latter  act  thus  cured  the  in- 
validity  of  the  former.  The  court  said :  "Now,  since  the 
act  of  March  11th,  1867,  and  the  act  of  March  9th,  1875, 
must  be  construed  together,  and  seeing  that  the  latter 
act  declares  that  such  proposed  work  must  be  neces- 
sary and  conducive  to  public  health,  convenience  or 
welfare,  or  of  public  benefit  or  utility — ^the  omission  in 
the  former  act  having  thus  been  supplied — it  is  too 
late  to  hold  it  to  be  unconstitutional,  even  though  such 
a  decision  might  be  wise  if  the  act  stood  alone,  and 
the  question  was  still  open." 

In  addition  to  the  objections  made  to  the  act  of  1891, 
and  which  are  common  to  that  act  and  to  the  act  of 
1895,  certain  criticisms  are  specially  directed  against 
the  act  of  1895.  These  are,  especially :  (1)  That  the  act 
is  made  to  apply  only  to  officers  elected,  and  to  be 
elected,  since  the  general  election  of  1890;  and  (2) 
that  the  fees  of  the  auditor^s  office  are  inadequate  to 
his  proper  compensation,  as  elsewhere  fixed  in  the  act. 
The  latter  objection,  in  particular,  is  one  for  grave 
consideration,  but  its  solution  is  not  necessary  to  the 
determination  of  this  case;  for,  as  often  held,  a  law 
will  not  be  declared  unconstitutional  if  the  case  pre- 
sented can  be  rightly  decided  otherwise.  The  law  of 
1891,  as  amended,  was,  as  we  have  seen,  a  valid  en- 
actment ;  and  by  that  law  the  act  of  1879  was  repealed. 
Appellant  can,  therefore,  have  no  compensation  al- 
lowed him  under  the  act  of  187^;  and,  as  he  has  not 
brought  himself  under  the  provisions  of  either  the  act 
of  1891  or  that  of  1895,  as  we  have  also  seen,  it  follows 
that  he  cannot,  under  the  allegations  of  his  complaint. 


NOVEMBER  TERM,   1896— Vol.   147.        197 

Legler  v.  Paine  et  cU.,  Board  of  Com'rs  of  Vanderburgh  Ck)iint7. 


recover  under  any  of  the  acts  in  question.  It  may  be 
said,  however,  that  should  it  be  ascertained  that  the 
act  of  1895,  or  any  part  of  it,  is  invalid,  for  the  rea- 
sons urged,  or  for  any  other  reasons,  then  the  act  of 
1891  would  still  be  in  full  force  and  effect,  as  the  only 
valid  and  constitutional  fee  and  salary  law. 
Judgment  affirmed. 

Dissenting  Opinion. 

Jordan,  C.  J. — I  am  unable  to  concur  with  the  hold- 
ing of  the  majority  of  the  court,  which,  in  effect,  af- 
firms the  constitutional  validity  of  that  part  of  the 
act  of  1895,  providing  for  the  salaries  or  compensation 
of  county  officers. 

I  deem  it  necessary  to  give  the  principal  reasons  in 
support  of  the  conclusion  which  I  have  reached  rela- 
tive to  the  question  which  in  my  judgment  is  herein 
involved.  It  is  evident  that  each  of  the  sections  of  this 
statute,  fixing  the  compensation  of  the  officers  in  the 
respective  counties,  is  a  local  and  special  provision 
and  cannot  be  applicable  to  any  other  county  in  the 
State.  None  of  these  sections  are  general  or  of  uni- 
form operation  throughout  the  State.  It  is  undisputed 
that  the  salary  features  of  this  act  which  apply  to 
Benton  county  cannot  be  applicable  to  Bartholomew 
county.  It  is  not  the  form,  but  the  effect  or  operation 
of  a  statute  which  determines  its  special  character.  A 
general  law  cannot  be  enacted  by  grouping  together 
in  the  same  act  a  number  of  special  acts.  Freeholders 
V.  Stevenson,  46  N.  J.  L.  173. 

The  constitution  of  New  Jersey  provides,  "that  no 
private,  special  or  local  bill  shall  be  passed  unless 
public  notice  of  the  intention  to  apply  therefor,  and 
of  the  general  object  thereof,  shall  have  been  pre- 
viously given.''    A  statute  of  that  state  providing  for 
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salaries  differing  in  amounts  for  each  prosecuting  at- 
torney in  all  of  the  counties  of  that  state,  was,  in  the 
case  last  cited,  held  to  be  a  local  act  and  void,  in  the 
absence  of  the  required  notice.  The  court,  after  con- 
sidering questions  regarding  inequalities  in  the  sal- 
aries in  the  case  cited,  said:  "The  constitutional 
amendment  was  designed  to  repress  such  preferences, 
and  to  secure  uniformity  in  legislation.  The  grouping 
together  in  a  single  act  of  a  number  of  special  or  local 
laws  does  not  constitute  a  general  law.  This  legisla- 
tion is  not  general  in  its  operation  and  effect,  and  is 
as  clearly  within  the  constitutional  prohibition  as  if 
eight  several  acts  had  been  passed,  each  applying  to 
one  of  the  counties  named  in  the  act  of  March,  1880. 
It  is  an  evasion  of  and  not  in  conformity  with  the  re- 
quirement of  the  fundamental  law.  Woodruff  v.  Free- 
holders, 13  Vroom.  533." 

That  the  salary  features  of  the  act  of  1895  (being  the 
sections  by  which  the  compensation  of  county  officens 
is  fixed),  are  of  such  local  and  special  character  as  to 
have  rendered  them  all  repugnant  to  section  22, 
article  4,  of  our  constitution  as  it  existed  prior  to  the 
amendment  of  1881,  cannot  be  denied.  Madisotiy  etc., 
R.  R.  Co.  V.  Whiteneck,  8  Ind.  217;  Cowdin^  Avd,  v. 
Huff,  10  Ind.  83;  Fulk  v.  Board,  etc.,  46  Ind.  150. 

The  question  then  arises,  does  the  law  offend  this 
section,  as  amended?  The  provisions  of  the  constitu- 
tion in  question,  are  as  follows,  the  part  in  italics  be- 
ing added  by  the  amendment  of  1881:  "The  General 
Assembly  shall  not  pass  local  or  special  laws  in  any 
of  the  following  enumerated  cases,  that  is  to  say: 
*  *  *  In  relation  to  fees  or  salaries;  except  that 
the  laws  may  be  so  made  as  to  grade  the  compensation 
of  officers  in  proportion  to  the  population  and  the  nec- 
essary services  required^ 

The  rule  asserted  by  the  authorities  as  a  safe  one 
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for  the  guidance  of  courts  in  the  interpretation  of 
written  laws,  is  that  which  requires  them  to  look  to 
the  nature  and  object  of  the  particular  powers,  duties, 
and  rights  prescribed  in  the  light  and  aids  of  con- 
temporary history,  and  to  give  the  words  of  the  statute 
or  constitution,  in  dispute,  such  operation  and  force 
consistent  with  the  legitimate  meaning,  as  will  fairly 
secure  and  obtain  the  end  proposed.  The  mandate  of 
the  constitution  that  "the  General  Assembly  shall  not 
pass  local  or  special  laws  *  *  *  in  relation  to 
fees  or  salaries,"  still  remains,  except  as  modified  by 
the  amendment,  and  full  force  and  meaning  must  be 
given  to  it.  What  is  the  legitimate  meaning  that 
must  be  placed  upon  that  part  of  that  clause,  ^Hhat  the 
laws  may  he  so  made  as  to  grade  the  compensation  of  offt- 
cers  in  proportion  to  the  population  and  the  necessary 
services  required,^^  as  will  secure  and  obtain  the  end  in 
view,  by  its  adoption?  The  public  history  which  pre- 
ceded the  enactment  of  the  amendment  reflects  light 
upon  its  true  interpretation. 

Prior  to  the  amendment,  the  legislature  passed  an 
act  approved  February  21,  1871  (Acts  of  1871,  p.  25), 
regulating  fees  and  salaries.  This  act,  after  fixing 
a  level  salary  applicable  to  aU  county  clerks,  sheriffs, 
auditors  and  treasurers  throughout  the  state,  sought 
to  grade  such  salary  by  allowing  respectively  to  each 
of  these  officers  additional  sums  as  pay  for  deputies, 
such  sums  to  be  based  upon  the*  population  of  the 
county  in  excess  of  10,000.  Other  provisions  were 
also  made  for  additional  compensation  for  services  re- 
quired. This  statute  in  like  manner  as  that  of  1895 
provided  that  the  fees  earned  should  be  turned  into 
the  county  treasury,  as  a  fund  for  the  payment  of  sal- 
aries. While  this  act  was  general  in  some  respects,  it 
also  possessed  features  of  a  local  or  special  character. 
The  validity  of  this  law  was  assailed  in  this  court 
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upon  the  ground  of  its  being  local  and  special  in  char- 
acter, and  for  the  further  reason  that  its  provision  re- 
quiring that  the  fees  for  the  services  of  the  oflScers  be 
paid  over  to  the  county  was  invalid.  Wallace  v.  Boards 
etc.,  37  Ind.  383;  Fulk  v.  Board.,  etc.,  supra. 

In  the  case  first  cited  the  judges  of  this  court,  as 
then  composed,  were  equally  divided  upon  the  ques- 
tion, some  of  them  holding  that  the  law  was  neces- 
sarily local  or  special,  and  therefore,  violated  section 
22,  article  4  of  the  constitution. 

In  the  appeal  of  Fulk  v.  Board,  etc.,  supra,  this  court 
held  the  act  invalid  upon  both  grounds. 

Before  the  passage  of  the  salary  act  of  1871,  it  is  of 
general  knowledge,  that  a  demand  existed  upon  the 
part  of  the  people  for  a  reform  in  the  laws  awarding 
compensation  to  county  officials,  as  it  was  manifest 
that  under  the  fee  system  that  these  officers  in  many 
of  the  more  populous  counties,  were  too  highly  re- 
warded for  their  services.  The  act  of  1871,  supra,  was 
accepted  upon  the  part  of  the  people  in  general,  as 
supplying  their  demand  for  a  information  in  the  com- 
pensation of  county  officers.  After  the  salient  fea- 
tures of  this  law  were  condemned  by  the  court  as  a 
violation  of  the  constitution  as  hereinbefore  stated,  a 
general  demand  arose  for  an  amendment  to  that 
part  of  section  22,  of  article  4,  which  required,  when 
considered  with  section  23,  that  all  laws  in  relation  to 
fees  or  salaries  would  be  general  and  of  uniform  oper- 
ation throughout  the  State.  The  judicial  condemna- 
tion of  the  act  of  1871  having  demonstrated  that  a 
statute  of  its  character  seeking  to  grade  the  compen- 
sation of  county  officers  by  similar  provisions,  could 
not  be  sustained  under  the  constitution  as  it  then  ex- 
isted; therefore,  the  General  Assembly  of  1877,  to  ob- 
viate the  constitutional  inhibition  which  would  render 
invalid  such  salary  acts  of  the  character  of  the  law 
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of  1871,  proposed  the  amendment  in  controversy  to 
clause  14  of  section  22.  This  amendment,  along  with 
others,  was  submitted  to  the  electors  of  the  State  for 
their  adoption  or  rejection  on  the  first  Monday  in 
April,  1880.  (Acts  1879,  p.  25.)  In  the  case  of  the 
State  V.  Swift,  69  Ind.  505,  it  was  held  that  the  act  of 
1879,  submitting  the  several  amendments  to  the  elec- 
tors for  their  ratification  was  defective,  for  certain 
stated  reasons,  and  it  was  held  that  they  were  not 
adopted.  The  legislature  of  1881  resubmitted  the 
amendment  in  controversy,  and  it  was  adopted  with 
others  by  the  voters,  in  March,  1881.  Viewed  then  in 
the  light  of  the  history  and  circumstances  leading  up 
to  the  proposal  of  the  amendment,  I  think  that  the 
purpose  or  object  intended  to  be  obtained  by  this 
change  in  the  constitution,  was  that  a  law  in  relation 
to  fees  or  salaries  might  be  so  made  by  the  legislature 
as  by  its  prescribed  provisions,  the  compensation  of 
officers  might  thereby  be  graded  in  proportion  to  pop- 
ulation and  the  necessary  services  required  and  that 
such  a  law  might  as  did  the  one  of  1871  embrace  gen- 
eral provisions,  and  also  local  and  special  features 
which  would  be  necessary  to  grade  or  adjust  the  com- 
pensation of  the  officers  in  proportion  to  the  popula- 
tion and  services. 

It  would  seem  to  be  a  reasonable  conclusion  that 
the  clause  as  amended  intended  that  the  law  should 
provide  for  what  may  be  termed  a  general  or  level  sal- 
ary, for  each  officer,  applicable  to  all  such  officers,  in 
every  county  throughout  the  State.  This  salary 
might  be  fixed  so  as  to  sufficiently  compensate  the 
officers  in  the  smaller  and  less  populous  counties,  and 
then  in  order  to  make  it  fully  compensatory  as  to 
the  officials  in  the  larger  and  more  populous  counties, 
and  also  applicable  in  the  future  to  all  other  counties 
as  their  population  and  the  official  services  therein  re- 
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quired  might  change,  it  should  be  graded  by  the  means 
of  rules,  or  provisions  prescribed  op  embraced  within 
the  statute,  such  rules  or  provisions  of  course  to  be 
applicable  to  population  and  necessary  services.  The 
grading,  in  other  words,  to  be  such  that  the  additional 
compensation  awarded  by  the  law  might  increase  or 
decrease  as  the  population  and  services  might  fluctu- 
ate. The  plain  meaning  and  intention  of  the  amenda- 
tory  provision  upon  any  view  of  the  question  is,  I 
think,  that  the  law  itself  is  to  do  the  grading,  by  pre- 
scribing such  a  standard,  system,  or  rules  from  which 
the  compensation  of  each  officer  can,  upon  the  basis 
prescribed,  be  ascertained.  Of  course,  it  is  within  the 
province  of  the  legislature  to  make  choice  of  the  rules 
or  means  to  be  employed  by  which  the  required  grad- 
ing may  be  accomplished.  As  by  what  means  the  pop- 
ulation may  be  ascertained  as  a  basis  for  such  grading, 
whether  by  a  federal  census,  or  by  some  census  taken 
under  a  State  law,  or  by  the  vote  cast  at  the  last  gen- 
eral election,  is  a  matter  of  legislative  choice,  and 
likewise,  also,  the  standard  fixed  for  grading  as  to  the 
required  services.  The  law  of  1895  contains  no  pro- 
visions, rules,  or  standard  by  which  the  salaries  in 
question  may  be  graded  by  its  operation.  The  salary 
of  each  officer  as  therein  fixed  is  purely  local  and 
special,  having  no  application  whatever  to  officers  in 
any  other  county.  Each  of  these  ninety-two  sections 
of  the  act  is,  in  operation  and  effect,  the  same  as 
a  separate  local  and  special  law;  each  is  made  to 
apply  only  in  express  terms  to  a  single  county.  It 
must  be  conceded  that  each  of  these  sections  has  such 
fixed  provisions,  as  to  render  it  non-elastic,  and  in  no 
event  and  under  no  circumstances,  can  its  provisions 
operate  beyond  the  particular  geographical  subdivi- 
sion fixed.  The  salaries  provided  for  the  officers  of 
Vigo  county,  can  never  apply  to  those  of  any  other 
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county,  neither  can  they  vary  with  th?  changes  of 
population  or  required  services.  It  must  be  presumed 
that  the  compensation  as  fixed  in  each  county  is  to 
continue  for  all  time,  as  nothing  to  the  contrary  is  dis- 
closed. 

Surely  the  exception  engrafted  upon  the  fourteenth 
clause  of  section  22,  was  not  intended  to  take  the 
subject-matter,  that  is,  "fees  and  salaries,"  entirely 
out  of  the  prohibition  of  the  section.  The  exception 
at  most  is  intended  to  qualify  the  inhibition  in  two 
particulars  only,  that  is  to  say,  the  legislation  in  rela- 
tion to  fees  and  salaries  must  still  be  general,  but  the 
laws  "may  be  so  made"  as  to  embrace  local  or  special 
features,  grading  the  compensation  of  oflScers  so  as 
to  adjust  the  same  to  population  and  services.  Cer- 
tainly it  cannot  be  asserted  that  the  legislature  under 
the  aniendment  is  authorized  arbitrarily  to  fix  sala- 
ries for  the  officers  of  a  single  county,  and  by  its  own 
declaration  that  they  were  graded  according  to  pop- 
ulation and  services  thereby  put  the  matter  beyond 
judicial  inquiry.  There  is  nothing  in  the  act  of  1895 
by  which  it  can  be  made  to  appear  that  the  salaries 
therein  provided  for  the  county  officers  are  graded  in 
proportion  to  population  and  necessary  services,  ex- 
cept the  mere  declaration  in  section  21  that  such 
is  the  fact.  Such  legislative  fiat  that  a  salary  law 
has  been  enacted  in  compliance  with  the  constitution 
no  more  precludes  a  judicial  investigation  as  to  its 
constitutional  validity,  upon  that  feature,  than  could 
one  in  an  apportionment  act  to  the  effect  that  the  ap- 
portionment therein  provided  had  been  made  accord- 
ing to  the  number  of  male  inhabitants  over  the  age 
of  twenty -one  years.  This,  under  the  decisions  in  the 
cases  arising  under  such  acts  has  been  held  to  be  a 
judicial  question,  consequently  a  legislative  declara- 
tion cannot  preclude  the  courts  from  an  examination 


204  SUPREME  COURT  OF  INDIANA, 


Legler  v.  Paine  et  al.  Board  of  Coin*rs  of  Vanderburgh  County. 


relative  thereto.  Parker  v.  State,  133  Ind.  178;  Dermey 
V.  State,  ex  reL,  144  Ind.  503. 

As  said  in  State,  ex  rel,  v.  Boice,  140  Ind.  on  page  511, 
of  the  opinion:  "If  the  legislative  construction  of  the 
law  and  constitution  were  conclusive,  this  case  would 
have  no  place  in  the  courts,  and  judicial  inquiry  and 
interpretation  would  be  denied."  As  heretofore  said, 
it  should  be  presumed  that  the  salary  law  of  1895,  like 
all  general  legislation,  is  not  to  be  temporary,  but  is  to 
continue  for  the  future.  The  compensations  therein 
provided  are  inflexibly  fixed  for  all  time.  Population 
and  services  may  change,  but  these  can  exert  no  in- 
fluence over  salaries  as  fixed  by  this  law. 

Our  State  is  rapidly  growing;  many  of  its  counties 
in  the  past  few  years  have  doubled  in  population  and 
business.  It  is  highly  desirable  that  a  law  providing 
for  the  compensation  of  our  county  officers  should  be 
passed  embodying  such  provisions  that  their  compen- 
sation should  be  adjusted  upon  some  elastic  basis,  so 
that  from  time  to  time,  as  population  and  services 
change  the  law  may  still,  without  new  legislation,  be 
both  just  to  the  public  and  likewise  to  the  officials. 
This  it  is  manifest  cannot  be  attained  under  the  act 
in  dispute. 

While  the  act  in  controversy,  by  the  declaration  in 
section  21,  professes  to  have  graded  the  salaries  in 
question  in  accordance  with  the  population  and  neces- 
sary services  required,  it  is  manifest  that  under  the 
provisions  of  section  126  such  is  not  in  reality  a  fact, 
as  the  compensation  limited  by  this  section  has  no 
reference  to  population,  but  is  based  upon,  or  limited 
to  the  fees  actually  earned  by  the  officers  during  their 
term  of  office.  The  reasons  which  are  now  urged 
against  the  validity  of  this  law,  by  counsel  for  appel- 
lant, as  herein  stated,  were  not  considered  in  the  case 
of  Henderson,  And.,  v.  State,  ex  reL,  137  Ind.  552,  nor 
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were  they  in  any  other  case  before  the  court  arising 
under  the  act  of  1891,  hence,  the  decision  in  the  Hen- 
derson case  can  not  be  accepted  as  a  determination  of 
all  the  questions  arising  in  the  case  at  bar,  and  the 
rule  of  stare  decisis^  for  this  reason,  can  exert  no  con- 
trolling influence. 

Without  further  extending  this  opinion^  I  think  it 
clear,  upon  the  grounds  stated,  that  the  salary  pro- 
visions, relating  to  county  officers,  of  the  law  of  1895, 
are  open  to  the  vice  of  local  and  special  legislation 
prohibited  by  sections  22  and  23,  article  4,  of  the  State 
constitution,  and  that  the  legislature  has  not  enacted 
this  statute  upon  the  lines  required  or  intended  by  the 
amendatory  exception  to  clause  14  of  section  22. 
Therefore,  it  follows  that  the  provisions  in  question 
are  repugnant  to  the  above  sections  of  the  constitu- 
tion, and  consequently  are  absolutely  void. 

Dissenting  Opinion. 

MgCabe,  J. — I  concur  in  the  dissenting  opinion  of 
Judge  Jordan  for  many  of  the  reasons  given  by  him 
for  holding  so  much  of  the  fee  and  salary  law  of  1895 
unconstitutional,  as  relates  to  the  compensation  of 
county  officers. 

I  concur  in  the  said  opinion,  especially  that  the  ques- 
tion raised  by  the  particular  objection  now  urged 
against  the  part  of  the  act  mentioned,  was  not  consid- 
ered and  not  decided  in  Henderson,  Aud.,  v.  State,  ex 
rel.y  137  Ind.  552.  But  I  do  not  agree  with  him  in  all 
the  reasons  assigned  by  him  for  holding  that  part  of 
the  act  unconstitutional. 

All  must  agree  that  local  or  special  legislation  on 
the  subject  of  fees  or  salaries  is  prohibited  by  section 
22,  of  article  4,  of  the  constitution,  except  that  such 
legislation  may  be  made  local  and  special  in  order  to 
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"grade  the  compensation  of  officers  in  proportion  to 
the  population  and  necessary  services  required."  It 
is  not  denied  that  the  part  of  the  act  in  question  is 
local  and  special. 

Now  if  it  does  not  grade  the  compensation  of  officers 
in  proportion  to  the  population  and  necessary  services 
required,  then  it  falls  clearly  under  the  condemnation 
of  the  provision  of  the  section  of  the  constitution  men- 
tioned against  local  legislation.  The  fees  which  the 
act  provides  for  the  services  of  the  various  officers  of 
the  county  are  to  be  taxes  collected  and  paid  into  the 
county  treasury  as  the  property  of  the  county ;  it  then 
gives  to  each  officer  a  stated  salary  to  be  paid  out  of 
such  fees.  But  if  the  fees  collected  are  insufficient  to 
pay  the  salary  of  each  officer  it  provides  he  is  to  have 
no  more  compensation.  Two  reasons  exist  why  such  a 
statute  does  not  grade  the  compensation  according 
to  population  and  necessary  services  required. 
.  First.  This  court  judicially  knows  that  the  popula- 
tion and  services  required  in  each  county  will  be  con- 
stantly on  the  change,  either  by  increase  or  decrease, 
but  the  act  fixes  the  compensation  at  one  grade,  with 
no  possibility  of  it  going  up  or  down  with  the  increase 
or  decrease  of  population  or  services  required.  And 
when  such  population  and  services  required  do  so 
change,  it  is  obvious  that  the  act  will  not  grade  com- 
pensation in  proportion  to  population  and  necessary 
services  required. 

If  the  ordinary  and  necessarily  expected  future 
events  will  bring  a  statute  in  conflict  with  a  consti- 
tutional provision,  it  is  undoubtedly  unconstitutional 
in  the  start. 

Second.  If  the  fees  collected  by  a  given  officer  are 
insufficient  to  pay  the  salary  provided  for  him  he  gets 
no  more  salary  than  the  fees  collected  by  him.  The  act 
declares  that  the  salary  provided  is  graded  in  propor- 
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tion  to  population  and  necessary  services  required. 
That  is,  he  is  to  have  no  more  of  his  stipulated  salary 
than  sufficient  to  equal  the  amount  of  fees  collected 
by  him.  But  it  may  be  urged  that  limiting  his  salary 
to  the  amount  of  fees  earned  by  him  is  an  accurate  and 
exact  method  of  grading  his  compensation  in  propor- 
tion to  services  actually  performed.  But  that  leaves 
out  of  consideration  an  indispensable  element  re- 
quired by  the  constitutional  provision  in  question  to 
enter  into  the  gradation  of  the  compensation  of  such 
officers,  namely,  population.  Moreover  it  would  be  a 
flat  repudiation  of  the  declaration  made  in  the  21st 
section  of  the  act,  that  the  salaries  provided  are 
graded  in  proportion  to  population  and  necessary  ser- 
vices required.  * 

Again  it  is  a  well  known  fact  that  large  amounts  of 
fees  taxed  in  the  various  county  offices  are  not  collect- 
able because  the  parties  against  whom  they  are  taxed 
are  insolvent,  worthless  and  unable  to,  and  do  not  pay. 
This  court  may  take  judicial  cognizance  of  that  fact. 
It  cannot  be  said  that  such  fees  have  not  been  earned 
by  the  officer  taxing  them.  Because  they  are  never 
collected  and  never  paid  into  the  treasury,  and  there 
is  not  enough  of  those  that  have  been  collected  to 
make  the  amount  of  salary  fixed  by  the  act,  such  offi- 
cers salary  is  cut  down  thereby  below  the  amount 
fixed  by  the  gradation  thereof  in  proportion  to  popu- 
lation and  necessary  services  required.  It  cannot  be 
said  that  such  deficiency  or  decrease  arises  from  or  is 
caused  by  a  decrease  in  the  services  required  or  per- 
formed. The  services  have  been  performed  in  such 
case  and  not  paid  for  and  no  provision  is  made  for 
their  payment. 

There  seems  to  be  absolutely  no  escape  from  the 
conclusion  that  in  that  case,  compensation  is  not 
graded  by  the  act  in  proportion  to  population  and 
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necessary  services  required.  For  in  that  case  the 
the  salary  provided  for  is  not  paid,  and  necessary  ser- 
vices required  and  performed  are  not  paid  for  at  all. 

Therefore,  the  act  does  not  grade  compensation  ac- 
cording to  population  and  necessary  services  required ; 
and  being  local  and  special,  and  failing  to  so  grade 
the  compensation,  the  act  as  to  county  officers  falls 
within  the  inhibition  of  the  constitutional  provision 
against  local  and  special  legislation,  and  does  not  fall 
within  the  exception  to  that  provision,  and,  therefore, 
iS;  in  my  opinion,  unconstitutional  and  void. 
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Ed^ns  v.  Miller  et  al. 

[No.  17,980.    PUed  March  10,  1897.J 

Deed. — Description. — When  Void  for  Uncertainty. — A  deed,  devise, 
or  reservation  of  real  estate,  the  description  of  which  is  impossihle 
of  ascertainment,  is  void. 

Same. — Description.— It  is  not  the  office  of  a  description  in  a  deed  to 
identify  the  land,  but  to  furnish  the  means  of  identification. 

Devise. — Reservation. — Boundary  Lines. — Uncertainty  of  Descrip- 
tion.— ^Where  the  owner  of  two  adjoining  eighty-acre  tracts  of  land 
located  a  family  burial  ground  on  the  west  line  of  the  east  tract,  89 
feet  east  and  west,  and  78  feet  north  and  south,  enclosing  same  with 
a  fence,  and  at  his  death  devised  to  his  daughter  the  east  tract,  re- 
serving from  the  devise  one  acre  of  land  as  a  family  burial  ground 
"  to  be  taken  in  a  square  from  out  of  the  west  side  so  as  to  comprise 
the  present  burial  ground;"  the  reservation  is  void  except  as  to  the 
present  burial  ground,  as  it  is  impossible  to  determine  a  starting 
point  for  the  boxmdary  lines. 

Same.  —  Reservation,  —  Construction.  —  Effect.  —  Where  a  codicil  re- 
serves from  a  devise  an  acre  of  land  to  be  taken  in  a  square  so  as  to 
comprise  an  original  burial  ground,  the  boundaries  of  which  have 
been  established,  the  impossibility  of  identifying  the  land  intended 
to  be  added  to  the  original  burial  ground  will  not  defeat  the  reser- 
vation as  to  the  original  burial  ground. 

From  the  Warren  Circuit  Court.  Affirmed  in  part  and 
reversed  in  part 
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Edwin  F.  McCabe^  for  appellant. 

W.  B.  Durborow  and  C.  V,  McAdamSy  for  appellee. 

Hackney,  J. — ^This  was  an  action  to  quiet  the  title 
to  certain  real  estate,  and  the  questions  for  our  de- 
cision arise  upon  exceptions  to  conclusions  of  law 
stated  by  the  circuit  court  upon  special  findings  of 
fact.  From  said  findings  it  appeared  that,  in  the  year 
184^,  Jesse  Tomlinson  owned  one  hundred  and  sixty 
acres  of  land,  the  east  half  of  which  was  the  west  half 
of  the  northwest  quarter  of  section  29,  etc.  On  the 
west  line  of  said  east  half  he  had  located  a  family 
burying  ground,  thirty-nine  feet  and  a  fraction  east 
and  west  by  seventy-eight  feet  and  a  fraction  north 
and  south,  and  about  this  ground  he  had  constructed 
a  fence.  By  his  last  will  he  devised  said  east  eighty 
to  his  daughter,  Nancy,  and  after  the  execution  of  said 
will  he  executed  a  codicil  thereto, providing  as  follows: 
"I  hereby  reserve  and  take  out  of  the  devise  •  ♦  ♦ 
one  acre  of  land,  to  be  kept  as  a  family  burial  ground, 
and  to  be  taken  in  a  square  from  out  of  the  west  side'* 
of  said  eighty,  "so  as  to  comprise  the  present  burying 
ground  near  the  orchard."  Nancy  died  the  owner  of 
said  eighty  by  virtue  of  said  will  and  codicil,  and  in 
1876  a  commissioner  in  partition  conveyed  said  land 
to  one  Sheridan,  excepting  "the  right  of  way  of  the 
Toledo,  Wabash  &  Western  R.  R.  Co.,  and  an  acre 
of  ground  heretofore  dedicated  as  a  cemetery.*'  Dur- 
ing Sheridan's  ownership  and  in  1879,  with  his  con- 
sent, heirs  of  Jesse  Tomlinson  enlarged  the  burial 
ground  as  at  first  enclosed,  by  adding  to  the  east  side 
thereof  a  strip  seven  feet  wide,  and  by  adding  to  the 
north  end  thereof  forty  feet  north  and  south  by  forty- 
six  feet  and  a  fraction  east  and  west.  Sheridan  con- 
veyed to  Byrd,  subject  to  the  reservation  in  the  deed 
Vol.  147—14 
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to  him,  and  Edens,  in  1892,  received  a  conveyance  from 
and  through  the  heirs  of  Byrd  for  said  west  half,  etc., 
"containing  seventy-five  acres,  more  or  less."  In  1895, 
and  during  Edens'  ownership,  said  heirs,  over  the  ob- 
jection  of  Edens,  again  enlarged  said  burial  ground, 
and  placed  around  it  as  enlarged  a  substantial  iron 
fence.  This  enlargement  was  with  a  view  to  taking 
in  the  acre  reserved  from  said  tract  by  said  codicil,  and 
and  the  theory  upon  which  it  was  outlined  was  to 
treat  the  section  line  west  of  the  original  cemetery  as 
the  west  line,  its  length  being  two  hundred  and  seven 
feet,  and  a  point  in  the  center  of  said  line  being  the 
center  of  the  west  line  of  said  original  cemetery;  at  the 
north  end  of  said  line  running  east,  was  another  line 
of  like  length;  on  the  south,  running  east,  was  an- 
other line  two  hundred  and  seven  feet  long,  and  said 
last  two  lines  were  connected,  from  the  easterly  ends 
thereof,  by  a  line  running  north  and  south  two  hun- 
dred and  six  feet  and  six  inches. 

It  is  found  that  the  several  deeds  mentioned  were 
recorded  within  the  proper  time;  that  burials  were 
made  in  said  original  cemetery  before  and  after  the 
death  of  said  Tomlinson ;  that  the  northeast  corner  of 
the  orchard  mentioned  in  said  codicil  was,  and  still 
is,  the  southwest  corner  of  said  original  cemetery,  but 
is  located  in  section  30 ;  that  all  of  the  owners  of  said 
tract  in  section  29  have,  while  cultivating  the  lands 
not  inclosed  by  said  original  cemetery  fences,  acknowl- 
edged the  rights  of  the  Tomlinson  heirs  to  an  acre  of 
land  in  said  tract  for  cemetery  purposes,  but  said  acre 
was  never  defined  further  than  in  the  said  manner  of 
making  said  two  additions. 

There  are  several  findings  upon  the  subject  of  an 
easement  in  a  way  to  the  cemetery,  but  no  question 
is  presented  upon  the  conclusion  of  the  trial  court 
from  such  findings,  and  we  omit  them.    The  conclu- 
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sions  of  law  in  question  were  to  the  effect  that  the 
final  addition  correctly  defined  the  acre  reserved  to 
the  appellees  by  said  codicil;  that  they  were  entitled 
to  the  same  for  burial  purposes,  and  that  the  appel- 
lant was  the  owner  of  the  whole  tract  subject  to  said 
rights  of  the  appellees. 

The  appellant's  contention  is,  that  the  reservation 
in  the  codicil  is  void  for  uncertainty,  and  that  the 
court  erred  in  concluding  that  the  description  of  the 
one  acre,  included  within  the  boundaries  created  by 
the  last  addition,  was  correct. 

One  proposition  of  the  appellant's  counsel  is  not 
questioned  on  behalf  of  the  appellee,  namely:  that  a 
deed,  devise  or  reservation  of  real  estate,  the  descrip- 
tion of  which  is  impossible  of  ascertainment,  is  void. 
Such  are  the  authorities.  Island  Coal  Go.  v.  Strdtle- 
mieVy  139  Ind.  83;  Wilson  v.  Johnson^  145  Ind.  40; 
Shoemaker  v.  McMonigle,  86  Ind.  421;  Baldwin  v. 
Kerlin,  46  Ind.  426;  BucJianan  y.  Whitham^  36  Ind. 
257;  Lowe  v.  Turpve,  po«f,  652;  Tiedeman's  Real  Prop., 
section  827;  Hopkin's  Real  Prop.,  p.  473;  Jones'  Real 
Prop.,  344;  Atwood  v.  Cobb,  16  Pickering,  227,  26  Am. 
Dec.  657  (note). 

Nor  can  there  be  any  doubt  of  the  proposition  relied 
upon  by  counsel  for  the  appellees,  that  it  is  not  the 
oflSce  of  a  description  to  identify  the  land,  but  it  is  to 
furnish  the  means  of  identification.  Colling  v.  Dresslar, 
133  Ind.  290;  Works  v.  State,  ex  rely  120  Ind.  119; 
Rucker^v.  Steelmany  73  Ind.  396;  Frick  v.  Chdare,  144 
Ind.  170. 

Upon  these  propositions  the  decision  of  the  trial 
court  must  stand  or  fall.  What  means  of  identifica- 
tion are  furnished  by  the  description  under  considera- 
tion? It  is  said  that  the  west  boundary  line  can  be 
(ielinitely  known  by  the  direction  that  the  one  acre 
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shall  comprise  the  original  burial  lot  which  was,  and 
is,  an  object  capable  of  definite  location. 

The  section  line  dividing  the  two  eighties  owned  by 
the  testator  was  and  is  the  west  line  of  the  original 
lot.  This  may  be  known  by  the  evidence  of  fences  and 
its  location  then  and  now  at  the  northeast  corner  of  an 
orchard,  an  object  capable  of  location.  This  west  line 
of  the  lot  was  required  to  comprise  a  part  of  the  west 
line  of  the  acre,  since  the  whole  acre  was  reserved 
from  the  east  eighty  and  was  required  to  include  the 
original  lot. 

The  difficulty  as  to  the  part  of  the  section  line  which 
shall  constitute  the  west  line  of  the  acre,  has  now 
been  reached.  Shall  the  north  end  of  it  begin  at  the 
north  line  of  the  old  lot?  If  so,  the  south  end  will  be 
one  hundred  and  twenty -eight  feet  south  of  the  old 
lot,  accepting  the  two  hundred  and  seven  feet  as  the 
length  of  the  west  line.  If  the  south  end  of  the  west 
line  begins  at  the  south  end  of  the  old  lot,  the  north 
end  will  be  one  hundred  and  twenty-eight  feet  north 
of  the  old  lot.  So,  it  will  be  seen,  we  have  ascertained 
the  western  limits  of  the  acre,  but  when  we  attempt  to 
locate  the  termini  of  this  line  we  find  that  they  may 
slide  up  and  down  the  section  line  subject  to  one  hun- 
dred and  twenty-eight  variations  of  one  foot  each. 
Without  some  direction  from  the  description  in  the 
codicil  or  some  arbitrary  rule,  the  termini  of  the  west 
line  must  remain  in  helpless  uncertainty.  Without 
the  location  of  the  west  line,  the  only  line  o4  which 
we  have  any  evidence  in  the  codicil,  we  are  without 
the  slightest  guide  to  the  ascertainment  of  the  remain- 
ing three  lines.  It  is  the  decided  rule,  that  if  the  start- 
ing point  of  a  boundary  line  cannot  be  identified,  no 
sufficient  description  may  be  had.  LeFranc  v.  Rich 
mondj  6  Savvyer  601;  Archibald  v.  DaviSy  6  Jones  (N. 
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C),  322;  Pry  v.  Pry,  109  111.  ^66;  Deaver  v.  Jones, 
114  N.  C.  649,  19  S.  E.  637. 

It  is  said,  however,  that  the  nile  which  makes  the 
center  of  an  artificial  pond,  a  tree,  a  wall,  a  fence,  a 
highway  or  a  stream  the  boundary  line,  where  such  an 
object  is  referred  to  as  the  boundary,  should  obtain 
here. 

There  can  be  no  dojibt  of  the  rule,  referred  to  in 
Tiedeman  on  Real  Prop.,  section  833  et  seq.,  but  its  lit- 
eral application  here  would  extend  the  west  line  of 
the  one  acre  tract  through  the  center,  north  and  south, 
of  the  old  lot  and  exclude  one-half  thereof,  or  defeat 
the  requirement  that  the  one  acre  should  be  in  the 
form  of  a  square.  If  the  rule  should  be  applied  it 
would  give  no  aid  to  a  determination  of  the  termini 
of  the  west  line,  and  that  is  the  all  important  inquiry 
at  this  time. 

It  is  argued,  further,  that  the  center  of  the  west 
line  of  the  old  lot,  by  applying  the  rule  suggested, 
would  become  the  center  between  the  two  ends  of  the 
west  line  of  the  acre  because  of  the  impossibility  of 
making  the  center  of  the  old  lot  the  line  of  the  west 
boundary  without  extending  the  acre  into  the  west 
eighty,  or  excluding  that  part  of  the  old  lot  west  of 
its  center.  This  peculiar  application  of  the  rule  seems 
not  to  be  supported  by  authority,  for  it  requires  the 
employment  of  the  rule  only  to  arbitrarly  depart  from 
it.  The  rule  at  best  but  supplies  the  location  of  a 
boundary,  which  is  referred  to  by  naming  a  fixed 
natural  object,  and  does  not  define  the  termini  of  the 
boundary  line.  The  mention  of  the  orchard  in  the 
codicil  was  to  identify  and  locate  the  old  lot,  a  loca- 
tion about  which  we  have  no  question.  The  quantity, 
one  acre,  is  not  a  matter  of  dispute  oir  doubt,  and 
would  give  us  no  trouble  if  we  could  learn  where  its 
description  should  begin,  and  the  same  may  be  said 
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of  the  requirement  that  the  acre  should  form  a  square. 
Observing  the  authorities  first  cited  we  find  no  escape 
from  the  conclusion  that  the  description  cannot  be  as- 
certained from  the  codicil,  and  that  a  surveyor  could 
not  locate  the  acre  from  any  evidence  given  by  the 
codicil. 

This  conclusion,  however,  does  not  defeat  the  claim 
of  the  appellees  to  the  original  lot,  por  to  the  first  ad- 
dition thereto.  The  reservation  was  to  comprise  the 
old  lot,  and  its  location,  as  we  have  said,  is  not  .in 
doubt.  The  first  addition  was  made  with  the  consent 
of  the  parties  owning  the  eighty  and  those  claiming 
the  acre.  That  act,  as  far  as  it  located  and  defined  ad- 
ditional boundaries,  was  a  construction  of  the  reserva- 
tion, and  bound  the  parties  to  it  to  that  extent.  Met- 
tart  V.  Alleuj  139  Ind.  644;  Wolfe  v.  Dyer,  95  Mo.  545, 
8  S.W.  651;  Richards  v.  Snider^  11  Or.  197,  3  Pac. 
177;  McNamaray.  Seaton,  82  111.  498;  MulfordY.  Le- 
Franc,  26  Cal.  88;  Smith  v.  Bradley  (Ky.),  11  S.  W. 
870. 

The  judgment  of  the  lower  court:  is  affirmed  as  to 
said  original  lot  and  the  first  addition  thereto,  and  is 
reversed  so  far  as  it  included  lands  without  the  bound- 
aries of  said  original  lot  and  first  addition.  As  to  the 
easement,  in  the  way  included  in  said  judgment,  we 
make  no  holding.  The  circuit  court  is  directed  to  re- 
state its  conclusions  of  law  and  render  judgment  in 
accordance  Tvith  the  ruling  herein,  and  the  costs  in 
this  court  are  directed  to  be  taxed,  one-half  to  the  ap- 
pellant and  one-half  to  the  appellees. 

McCabb,  J.,  did  not  participate  in  this  decision. 
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[Na  18,15d.     FUed  March  10, 1807.] 

'RusBZZLHMEVT, Sufficiency  of  Affidavit  and  Information, — ^An  af- 
fidavit and  information  charging  that  defendant,  being  an  attor- 
ney, converted  to  his  own  use  the  proceeds  of  certain  certificates  of 
'deposit  given  him  by  his  client  to  be  cashed  and  applied  on  a  cer- 
tain judgment,  charges  the  crime  of  embezzlement  within  section 
2022,  Bums'  R.  S.  1804,  under  which  it  is  not  necessary  to  allege  or 
prove  a  demand,    pp.  f  16-2 18. 

Attoksvy. — Duty  as  to  Handling  of  Client b  Money. — An  attorney, 
who  receives  money  or  certificates  of  deposit  from  his  client  for  the 
purpose  of  paying  an  obligation  against  such  client,  has  no  right  to 
mix  the  money  with  his  own  or  that  of  any  other  person,    p.  £18, 

EShbezzlement. — Sufficiency  of  Affidavit  and  Infomuitian. — In  an 
affidavit  and  information  charging  an  attorney  with  embezzling  the 
proceeds  of  certain  certificates  of  deposit  belonging  to  his  client,  an 
allegation  that  he  was  the  attorney  and  employe  of  the  prosecuting 
witness  when  he  took  possession  of  the  certificates  by  virtue  of  said 
employment,  and  that  he  then  and  there  unlawfully,  feloniously,  and 
fraudulently  appropriated  the  same,  sufficiently  charges  that  he  was 
in  the  employ  of  the  prosecuting  witness  at  the  time,   pp,  £18,  £19. 

Samb. — Oood  and  Bad  Count  in  Same  Indictment. — Oeneral  Verdict. 
— ^Where  an  indictment  contains  one  good  and  one  bad  count  charg- 
ing embezzlement,  and  a  general  verdict  of  guilty  is  returned,  a 
valid  judgment  can  be  entered  on  the  verdict,  which,  on  appeal, 
will  be  presumed  to  have  been  entered  on  the  good  count,   p.  £19, 

Appeal  and  Error. — BilU  of  Exceptions. — Longhand  Manuscript  of 
Evidence. — The  record  must  affirmatively  show  that  the  longhand 
copy  of  the  evidence  was  filed  in  the  clerk's  office  before  it  was  in- 
corporated in  the  bill  of  exceptions,     p.  £19. 

Embezzlembnt. — Instructions. — In  a  prosecution  for  embezzlement  it 
is  not  error  for  the  court  to  instruct  the  jury  upon  what  section  of 
the  law  the  information  is  based,    p,  ££0. 

Sams.— Jiirors  as  Judges  of  the  Law. — Under  the  constitution  the  ju- 
rors in  a  criminal  case  are  the  exclusive  judges  of  the  facts,  and 
have  the  right  to  determine  the  law;  but  under  their  oaths  they  are 
required  to  determine  the  law  correctly,    p.  £31. 

Samk — Prosecution  For,  Not  Barred  by  a  Tender  Back  of  Property 
Embezzled. — ^A  tender  back  of  the  money  or  property  embezzled, 
either  before  or  after  the  filing  of  the  affidavit  and  information 
charging  the  oflfense,  will  not  bar  a  prosecution  for  the  offense. 
p.  £££, 
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Appbal  and  Rbrok.— Instructions. — Evidenee  Not  in  12edord.~ When 
the  evidence  is  not  in  the  record,  a  judgment  will  not  be  reversed 
on  account  of  instructions  given,  if  such  instructions  would  have 
been  correct  under  any  evidence  which  oould  have  been  introduced 
under  the  issues  in  the  casa    p.  £fS. 

Same. — Requested  Instructions. — Evidence  Not  in  the  Record. — Pre- 
sumption.— ^Where  the  evidence  is  not  in  the  record,  it  will  be  pre- 
sumed that  requested  instructions  were  properly  refused  for  the 
reason  that  they  were  not  applicable  to  the  case  made  by  the  evi- 
dence,   p.  t2S. 

From  the  Madison  Circuit  Court.  Affirmed. 

W.  A.  KittingeVj  E.  D.  Beardon  and  A.  J.  Behy- 
mer,  for  appellant 

W.  A.  Ketchamy  Attorney-General,  Merrill  Moores^ 
B.  B.  Call  and  D,  W.  Scanlan^  for  State. 

Monks,  J. — This  was  a  prosecution  by  aflSdavit  and 
information.  The  first  and  second  counts  of  the  infor- 
mation charged  the  crime  of  embezzlement  and  the 
third  count  the  crime  of  grand  larceny.  A  motion  to 
quash  each  count  was  overruled.  A  trial  by  jury  re- 
sulted in  a  verdict  of  guilty  of  embezzlement,  and  over 
a  motion  for  a  new  trial,  judgment  was  rendered 
against  appellant. 

The  errors  assigned  call  in  question  the  action  of  the 
court  in  overruling  the  motion  to  quash  the  first  and 
eecond  counts  of  the  information,  and  in  overruling 
the  motion  for  a  new  trial. 

Appellant  insists  that  the  first  and  second  counts  of 
the  information  are  based  upon  section  2023,  Bums' 
R.  S.  1894  (1945,  R.  S.  1881),  and  that  both  counts  are 
bad  for  the  reason  that  it  is  not  alleged  that  appellant 
failed  to  pay  over  the  money  upon  reasonable  demand. 

The  first  count  in  the  information  charges  that  ap- 
pellant, being  then  and  there  the  attorney  and  em- 
ploye of  Adaline  Nevrton,  for  the  converting  of  certain 
certificate©  of  deposit  into  cash  and  transmitting  a 
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certain  part  thereof  to  the  clerk  of  the  Randolph  Cir- 
cuit CJourt,  of  the  State  of  Indiana,  to  be  applied  upon 
a  certain  judgment  of  said  court,  and  for  the  further 
purpose  of  looking  after  her,  said  Newton's,  rights  in 
relation  thereto,  said  certificates  and  the  proceeds 
thereof  belonging  to  the  said  Adaline  Newton,  did 
then  and  there  and  thereby,  and  by  virtue  of  such  em- 
ployment, take  into  his  possession  from  the  proceeds 
of  said  certificate,  and  while  employed  ae  aforesaid,  a 
large  sum  of  money,  to-wit,  the  sum  of  one  hundred 
dollars,  the  lawful  and  current  mcJney  of  the  Uhited 
'  States  of  America,  said  money  being  received  for  the 
purpose  aforesaid,  to  the  possession  and  ownership  of 
which  the  said  Adaline  Newton  was  then  and  there 
lawfully  entitled,  but  that  said  appellant  did  then 
and  there  unlawfully,  feloniously  and  fraudulently 
take,  purloin  and  appropriate  to  his  own  use  the 
money  aforesaid. 

The  second  count  is  the  same,  except  it  charges  the 
embezzlement  of  three  certificates  of  deposit  of  the 
value  of  1105.00. 

It  is  manifest  that  these  counts  of  the  information 
are  not  based  upon  said  section,  as  insisted  by  appel- 
lant, but  upon  section  2022,  Burns'  R.  S.  1894  (1944, 
R.  S.  1881),  under  which  section  it  was  not  necessary 
to  allege  or  prove  a  demand. 

Under  said  section,  it  is  the  taking,  purloining, 
secreting,  or  otherwise  appropriating  the  kind  of  prop- 
erty named,  by  any  of  the  persons  named  that  con- 
stitutes the  crime;  while  under  section  2023  (1945), 
siipray  it  is  the  fraudulent  refusal  by  any  of  the  per- 
sons named  therein  to  pay  over  or  deliver  on  reason- 
able demand  that  constitutes  the  crime. 

In  State  v.  Sarlls,  135  Ind.  195,  at  p.  198,  this  court 
said:  "Section  1945,  supra^  by  its  terms,  clearly  aims 
at  that  class  of  persons  or  collectors  who,  as  a  pro- 
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fession  for  fee  or  percentage,  collect  generally  for 
the  public.  It  recognizes  their  right  to  mix  the  money 
thus  collected  with  their  own  or  other  funds  bv  mak- 
ing  a  demand  necessary  before  the  crime  is  complete; 
and  in  charging  an  offense  under  this  section,  the  fact 
of  demand  must  be  averred  in  the  indictment.  This 
section  means,  just  what  it  says,  and  is  capable  of  no 
other  construction." 

Section  2022  (1944),  supra,  however,  aims  at  a  differ- 
ent class.  Attorneys,  clerks,  employes,  having  the 
right  to  the  possession  of  their  employer's  money  or 
property  only  for  the  purpose  of  payment  to  some  par- 
ticular person  for  a  certain  purpose,  or  depositing  it 
in  a  certain  and  designated  place,  or  performing  some 
other  specific  duty  with  reference  thereto.  State  v. 
SarllSf  supra. 

Under  the  allegations  of  the  first  and  second  counts 
of  the  information,  appellant  had  no  right  to  mix  the 
money  with  his  own,  or  with  that  of  any  other  person; 
but  his  duty  was  to  transmit  the  same  to  the  clerk  of 
the  Randolph  Circuit  Court,  without  delay. 

An  attorney  receiving  money,  or  certificates  of  de- 
posit, under  the  circumstances  alleged,  has  no  more 
right  to  mix  the  money  with  his  own  than  he  would 
have  if  he  were  not  an  attorney. 

It  is  urged  that  said  counts  are  not  good  under  sec- 
tion 2022  (1944),  supra,  for  the  reason  that  it  is  not  al- 
leged that  appellant  was  in  the  employment  of  Ada- 
line  Newton  at  the  time  of  the  alleged  appropriation 
of  her  property.  It  is  alleged  that  he  was  her  attorney 
and  employe  when  he  took  possession  of  the  money 
and  certificates  of  deposit,  by  virtue  of  said  employ- 
ment, and  that  he  then  and  there  unlawfully,  felon- 
iously and  fraudulently  took,  purloined,  secreted  and 
appropriated  the  same  to  his  own  use.  It  clearly  ap- 
pears, we  think,  from  the  allegations  in  each  count  of 
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the  information,  that  appellant  was  in  the  employ- 
ment of  Adaline  Newton  at  the  time  of  the  alleged  em- 
bezzlement. It  was  not  necessary  to  specifically  al- 
lege that  appellant  had  not  transmitted  the  money  to 
the  clerk  of  the  Randolph  Circuit  Court,  or  that  he 
did  not  look  after  the  rights  of  his  employer. 

The  offense  of  embezzlement  was  charged  in  each 
of  said  counts  substantially  in  the  language  of  the 
statute,  and  the  same  were  therefore  sufficient.  Ritter 
V.  State,  111  Ind.  324,  326;  Trout  v.  State,  111  Ind.  499, 
502;  State  v.  Beach,  ante,  74. 

The  court  did  not  err  in  overruling  the  motion  to 
quash.    State  v.  Sarlls,  supra. 

It  is  not  the  law,  as  insisted  by  appellant,  that  if 
either  the  first  or  second  count  of  the  information  is 
bad,  that  there  should  be  a  reversal.  The  rule  is,  that 
if  there  is  a  good  and  bad  count  charging  embezzle- 
ment, and  a  general  verdict  of  guilty  of  that  crime,  a 
valid  judgment  can  be  entered  on  the  verdict  which 
will  be  presumed  in  this  court  to  have  been  entered 
upon  the  good  count.    Powers  v.  State,  87  Ind.  97. 

One  of  the  causes  assigned  for  a  new  trial  is,  that 
the  verdict  is  not  sustained  by  the  evidence.  The  cor- 
rectness of  this  assignment  depends  upon  the  evi- 
dence, which  is  not  in  the  record,  and  without  which 
we  cannot  consider  said  cause  for  a  new  trial. 

The  evidence  was  taken  down  by  a  shorthand  re- 
porter, and  it  is  sought  to  make  the  longhand  manu- 
script of  the  evidence  a  part  of  the  record,  under  S(^c- 
tion  1,  of  an  act  approved  March  7,  1873.  Acts  1873, 
p.  194.  The  record  shows  the  bill  of  exceptions  was 
signed  by  the  trial  judge  June  19,  1896,  and  that  the 
longhand  copy  of  the  evidence  was  filed  in  the  clerk's 
office  August  19, 1896,  which  was  sixty  days  after  the 
judge  signed  the  bill.  It  is  settled  law  in  this  State 
that  the  longhand  copy  of  the  evidence  must  be  filed 
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in  the  clerk's  oflfice  before  the  bill  of  exceptions  con- 
taining the  same  is  signed  by  the  judge,  and  this  fact 
must  be  affirmatively  shown  by  the  record.  Rogers  v. 
Eich,  146  Ind.  235,  and  cases  cited. 

It  is  assigned  as  a  cause  for  a  new  trial  that  the 
court  erred  in  each  of  the  instructions  given  to  the 
jury  of  its  own  motion,  and  also  erred  in  refusing  to 
give  each  instruction  requested  by  appellant. 

The  second  instruction  given  by  the  court  is  a  copy 
of  section  2023  (1945),  supra.  The  court  in  instruction 
five,  informed  the  jury  that  no  conviction  could  be 
had  under  said  section  for  the  reason  that  no  demand 
was  alleged  in  the  first  and  second  counts  of  the  in- 
formation. 

The  court  was  not  required  to  read  section  2023 
(1945),  supra,  to  the  jury,  for  the  reason  that  neither 
count  of  the  information  was  based  thereon,  but  hav- 
ing done  so,  there  was  no  error  in  informing  the  jury 
that  appellant  could  not  be  convicted  under  said 
section. 

It  was  proper  for  the  court  to  inform  the  jury  upon 
what  section  the  information  was  based,  and  the  court 
was  not  required  to  read  to  the  jury  all  the  sections 
of  the  statute  concerning  embezzlement,  and  then  sub- 
mit to  them  the  question  as  to  which  section  the  prose- 
cution was  based  upon.  The  court  could  no  more  be 
required  to  do  this  than  to  admit  all  evidence  offered, 
and  then  submit  all  questions  of  the  competency  of 
witnesses  and  admissibility  of  evidence  to  the  jury  for 
their  determination. 

It  was  said  by  this  court,  in  Anderson  v.  State,  104 
Ind.  467,  on  p.  477:  "This  provision  evidently  means 
that  the  jury  have  the  right  to  determine  all  ques- 
tions of  law  applicable  to  such  matters  as  they  are  re- 
quired to  consider  in  making  up  their  verdict,  but  can 
not  be  rightfully  construed  to  mean  that  the  jury  are 
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the  sole  judges  of  the  law  in  every  respect  in  a  crim- 
inal cause.  The  court  judges  of  the  sufficiency  of  an 
indictment  under  the  law.  It  decides  all  questions  of 
law  arising  upon  the  admissibility  of  evidence,  and 
has  the  power  to  grant  a  new  trial  when  the  jury  have 
erroneously  determined  the  law  injuriously  to  the  de- 
fendant." 

It  is  the  duty  of  the  trial  judge  to  instruct  the  jury 
as  to  the  law  of  the  case,  and  not  by  his  instructions 
to  submit  to  them  different  legal  propositions  and  in- 
form them  that  they  are  to  determine  which  are  ap- 
plicable to  the  case  on  trial.  The  jury,  it  is  true,  under 
our  constitution,  are  the  exclusive  judges  of  the  facts, 
and  have  also  the  right  to  determine  the  law,  but  this 
does  not  give  them  the  right  to  disregard  the  law. 
Under  their  oaths  they  are  required  to  determine  the 
law  correctly.  Anderson  v.  State,  supra,  pp.  477,  478; 
BlaJcer  v.  State,  130  Ind.  203;  Walker  v.  State,  136  Ind. 
663,  670,  671;  Reynolds  v.  State,  ante,  3;  Smith  v.  State^ 
142  Ind.  288. 

In  Blaker  v.  State,  supra,  p.  205,  this  court  said: 
"They  [the  jury]  have  no  more  right  in  determining 
the  law  to  disregard  and  ignore  the  court's  instruc- 
tions arbitrarily  and  without  cause  than  to  disregard 
and  ignore  the  evidence,  and  determine  the  facts  ar- 
bitrarily and  without  cause." 

In  instruction  six  the  court  informed  the  jury,  that 
by  the  wording  of  section  2022  (1944),  supra,  a  demand 
was  not  made  necessary.  This  was  not  error.  Said 
section  does  not  require  a  demand,  ft  is  not  necessary 
to  allege  or  prove  a  demand  in  a  prosecution  for  em- 
bezzlement under  said  section.    State  v.  Sarlls,  supra. 

The  seventh  instruction  given  by  the  court  is  as 
follows:  "Where  an  attorney  receives  money,  by  col- 
lecting it  for  a  client,  he  cannot  be  held  for  embezzle- 
ment or  convicted  thereof,  unless  a  demand  has  first 
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been  made  upon  him  for  the  same  by  the  person  au- 
thorized to  receive  it.  But  where  money,  or  drafts,  or 
certificates  of  deposit  are  placed  in  the  hands  of  an 
attorney  or  agent,  to  be  by  him  forwarded  or  paid  to 
another  party,  and  he  receives  the  drafts,  money  or 
certificates  for  such  purpose,  and  feloniously  and  un- 
lawfully  secretes,  appropriates,  purloins  and  converts 
the  same  to  his  own  use,  then,  in  that  event,  he  would 
be  guilty  of  embezzlement,  whether  any  demand  was 
first  made  or  not." 

This  instruction  correctly  declares  the  law.  Under 
the  facts  stated  in  the  first  clause  of  the  instruction 
the  case  would  come  under  section  2023  (1945),  «Mpra, 
which  requires  a  demand,  while  under  the  facts  stated 
in  the  remainder  of  said  instruction  the  case  would 
come  under  section  2022  (1944),  supra,  which  requires 
no  demand. 

The  ninth  instruction  was  harmless,  for  the  reason 
that  no  demand  was  necessary. 

By  the  tenth  instruction  the  court  informed  the  jury 
that  if  they  had  a  reasonable  doubt  as  to  whether  ap- 
pellant  tendered  Mrs.  Newton  the  money  or  proi)erty 
back  before  the  filing  of  the  affidavit  and  information, 
that  they  could  not  convict  him  of  embezzlement.  And 
that  a  tender  after  the  commencement  of  the  action 
would  be  Ho  defense.  Appellant  has  no  just  ground  to 
complain  of  this  instruction.  The  error,  if  any,  com- 
mitted, was  in  his  favor.  If  appellant  had  committed 
the  offense  of  embezzlement  charged,  he  could  not, 
after  the  offense  was  committed,  avoid  the  crime  com- 
mitted or  bar  a  prosecution  therefor  by  a  tender  back 
of  the  money  or  porperty  embezzled,  even  though  such 
tender  was  made  before  the  filing  of  the  affidavit  and 
information  charging  the  offense.  Neither  would  a 
tender  after  the  commencement  of  the  prosecution 
have  such  effect.    As  was  said  in  Meadotccroft  v.  People, 


NOVEMBER  TERM,  1896— Vol.  147.        223 

Dean  v.  The  State. 

163  111.  56,  45  N.  E.  991 :  ^It  needs  no  citation  of  au- 
thoritieB  to  show  that,  as  a  matter  of  law,  the  restitu- 
tion of  money  that  has  been  either  stolen  or  embezzled, 
OP  a  tender  or  offer  to  return  the  same  or  its  equivalent 
to  the  party  from  whom  it  was  stolen  or  embezzled, 
does  not  bar  a  prosecution  by  indictment  and  convic- 
tion  for  such  larceny  or  embezzlement" 

It  is  not  within  the  power  of  any  one  who  commits  a 
crime,  by  restitution,  payment  or  otherwise,  before  or 
after  the  commencement  of  the  prosecution,  to  take 
away  the  right  of  the  State  to  insist  upon  a  conviction 
for  the  crime  committed.  Robson  v.  State,  83  Oa.  166, 
9  S.  E.  610;  Fleener  v.  State,  58  Ark.  98,  23  S.  W.  1; 
State  V.  Pratt,  98  Mo.  482,  11  S.  W.  977;  People  v. 
DeLay,  80  CaL  62,  22  Pac.  90;  State  v.  Tall,  119  Mo. 
421,  24  S.  W.  1010;  Commonwealth  v.  Tenney,  97 
Mass.  60;  State  v.  Leicham,  41  Wis.  666. 

Besides,  it  must  be  remembered  that  when  the  evi- 
dence is  not  in  the  record,  the  rule  is  that  a  judgment 
will  not  be  reversed  on  account  of  instructions  given,  if 
such  instructions  would  have  been  correct  under  any 
evidence  which  could  have  been  introduced  under  the 
issues  in  the  case.  Wenning  v.  Teeple,  144  Ind.  189; 
Bapp  V.  Kester,  125  Ind.  79. 

So  far  as  the  instructions  asked  by  appellant  are 
concerned,  it  is  settled  law  in  this  State  that  where, 
as  in  this  case,  the  evidence  is  not  in  the  record,  it 
will  be  presumed  that  such  instructions  were  properly 
refused  for  the  reason  that  they  were  not  applicable  to 
the  case  made  by  the  evidence.  Powers  v.  State,  87  Ind. 
144, 155;  Louisville,  etc.,  R.  W.  Go.  v.  Harrigan,  94  Ind. 
245,  249;  Baltimore,  etc.,  R.  R.  Go.  v.  Rowan,  104  Ind. 
88,95. 

Moreover,  it  is  clear,  from  what  we  have  said  con- 
cerning the  instructions  given,  as  well  as  in  regard  to 
the  fluflSciency  of  the  information,  that  many  of  the 
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instructions  asked  would  dot  have  been  proper  under 
any  evidence  that  could  have  been  given  under  the  is- 
sues in  the  cause. 

Finding  no  error  in  the  record,  the  judgment  is  af- 
firmed. 


North  v.  Barringer. 

INo.  18,196.    Filed  March  10,  1897.] 

PRAcnoB. — Agreed  Case.— Intoxicating  Liguor8,Statute  Construed, 
—Section  562,  Burns'  R.  S.  1894  (558,  R.  S.  1881),  providing  for  the 
submission  of  cases  on  an  agreed  statement  of  facts  is  not  applica- 
ble to  an  application  for  a  license  to  sell  intoxicating  liquors,  on 
appeal  from  the  board  of  commissioners  to  the  circuit  court,  pp, 
g26,  226. 

Samb. — Agreed  Com.— Appeal. — The  finding  of  the  court  on  the  sub- 
mission of  a  cause  upon  an  ag^reed  statement  of  facts  is  properly 
presented  for  review  by  an  exception  to  such  finding,  not  by  mo- 
tion for  a  new  trial,    p.  226. 

Samb. — Agreed  Ca^e. — Statute  Construed. — An  agreement  as  to  the 
facts  used  merely  as  evidence  in  the  trial  of  a  cause,  no  afiidavit 
accompanying  such  agreement  as  required  in  agreed  cases,  the  rec- 
ord showing  that  there  were  pleadings  after  the  commencement  of 
the  proceedings  in  the  ordinary  way,  does  not  amount  to  an  agreed 
case  as  provided  by  section  562,  Bums'  R  S.  1894  (558,  R  S.  1881). 
pp.  226,  227. 

Imtoxioating  IdquoBS.— License.— Defective  Bond.— Where  a  bond 
given  to  procure  a  license  to  sell  intoxicating  liquors  was  accepted 
in  good  faith  and  approved,  and  aU  other  requirements  of  the  stat- 
ute were  complied  with,  sales  made  under  the  license  granted  would 
not  xsonstitute  a  criminal  offense  and  establish  unfitness  to  be  in- 
trusted with  a  license,  although  the  bond  proved  invalid  on  ac- 
count of  the  failure  of  the  principal  to  sign  same.    pp.  227,  228. 

Samb. — License. — Bond. — Failure  of  Principal  to  Sign  Bond. — The 
failure  of  the  principal  to  sign  abend  executed  to  procure  a  license 
to  sell  intoxicating  liquors  will  not  render  such  bond  invalid.  pp» 
£28,229. 

From  the  Eoeciusko  Circuit  Court.    Affirmed. 
H.  S.  Biggs  and  S.  J.  North,  for  appellant 
J.  C.  McLaughlin^  for  appellee. 
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MgCabb,  J. — ^The  appellee  applied  to,  and  obtained 
an  order  from  the  board  of  commissioners  of  Kosci- 
usko county  at  the  regular  September  term  thereof  for 
the  year  of  1894  granting  him  a  license  to  sell  intox- 
icating liquors  in  a  less  quantity  than  a  quart  at  a 
time,  for  one  year,  to  be  drank  on  his  premises  partic- 
ularly described,  over  the  appellant's  remonstrance. 
From  that  order  the  appellant,  as  such  remdbstrator, 
appealed  to  the  circuit  court  of  said  county.  In  the 
circuit  court  the  issues  were  tried  without  a  jury,  re- 
sulting in  a  finding  for  the  appellant,  upon  which  the 
proper  judgment  was  rendered,  the  court  having  over- 
ruled appellant's  motion  for  a  new  trial.  The  assign- 
ment of  error  calls  in  question  that  ruling,  that  being 
the  only  question  presented  thereby. 

The  only  ground  for  the  motion  for  a  new  trial, 
presented  by  appellant's  brief,  is  that  the  finding  is 
**contrary  to  law  and  the  evidence."  The  only  evi- 
dence was  an  agreed  statement  of  the  facts  as  fol- 
lows: ^.^It  is  agreed  that  said  applicant  is  a  male 
inhabitant  of  the  State  of  Indiana  over  the  age  of  21 
years;  that  he  is  not  in  the  habit  of  being  intoxicated; 
that  from  the  17th  day  of  September,  1894,  to  the  23d 
day  of  December,  1894,  said  applicant  has  been  en- 
gaged in  selling  intoxicating  liq^ors  in  a  less  quantity 
than  a  quart  at  a  time  and  suffering  the  same  to.  be 
drank  on  the  premises  described  in  his  application; 
that  such  sales  have  been  ten  sales  per  day  during  said 
time;  that  on  the  6th  day  of  September,  1894,  said  ap- 
plicant filed  with  the  auditor  of  Kosciusko  county,  In- 
diana, the  following  paper."  Then  follows  a  bond  in 
due  form  of  law  to  authorize  the  issue  of  license  to  sell 
intoxicating  liquors  in  a  less  quantity  than  a  quart  to 
be  drank  on  the  premises,  signed  by  eight  sureties,  but 
not  signed  by  the  applicant,  but  it  was  accepted  and 
Vol.  147—15 
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approved,  by  the  auditor  of  the  county,  September  6, 
1894. 

"And  on  the  17th  day  of  September,  1894,  without 
signing  said  bond  himself,  said  applicant  paid  to  the 
treasurer  of  said  county  the  license  fee  required  by 
law,  and  the  auditor  issued  such  license  to  him,  and 
if  said  bond  was  a  good  and  sufficient  bond  then  such 
sales  made  between  the  17th  day  of  September,  1894, 
and  the  23d  day  of  December,  1894,  when  defendant 
filed  his  supplemental  remonstrance  herein,  are  legal 
and  the  finding  of  the  court  should  be  for  the  plaintiff, 
but  if  said  bond  was  not  a  good,  sufficient  and  legal 
bond  such  sales  so  made  by  plaintiff  between  said 
dates  were  illegal,  and  the  finding  of  the  court  should 
be  for  the  defendant,  and  that  the  plaintiff  is  not  en- 
titled to  a  license  herein." 

This  agreement  as  to  the  facts  in  this  case  is  not  an 
agreed  case  as  provided  by  statute.  Section  562, 
Burns'  R.  S.  1894  (553,  R.  S.  1881).  Pennsylvania  Co.  v. 
Niblack,  99  Ind.  149.  If  it  were,  it  would  be  wholly  in- 
sufficient for  want  of  an  exception  to  the  finding  of  the 
court  on  the  agreed  facts,  there  being  no  necessity  in 
such  a  case  for  a  motion  for  a  new  trial.  FisJier  v.  Pur- 
duCy  48  Ind.  323;  State^  ex  rely  v.  Board,  etc,,  66  Ind.  216. 
It  has  been  held  that  the  section  of  the  code  above 
cited  as  to  an  agreed  case  is  not  applicable  to  the  trial 
of  claims  against  decedents'  estates.  Henes,  Admr.,  v. 
Henes,  5  Ind.  App.  100.  And  we  think  it  much  less  ap- 
plicable to  an  application  for  a  license  to  sell  intox- 
icating liquors.  But  even  if  it  were  so  applicable  the 
record  fails  to  show  that  this  was  an  agreed  case  under 
the  statute;  because  the  record  shows  that  there  were 
pleadings  after  the  regular  commencement  of  the  pro- 
ceedings in  the  ordinary  way  provided  by  the  statute. 
There  was  no  affidavit  as  required  in  an  agreed  case,  a 
trial  by  the  court,  and  a  general  finding.   Under  such 
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circumstances  there  can  be  no  agreed  case  under  the 
statute.  Pennsylvania  Co.  v.  Niblacky  supra.  There  was 
an  agreement  as  to  the  facts  which  was  used  merely 
as  evidence  upon  the  trial.  Such  an  agreement 
has  been  upheld  as  sufficient  to  take  the  place  of  the 
evidence.  Martin  v.  Martiny  74  Ind.  207;  Wtte,  Admr.y 
V.  Dal€y  129  Ind.  120. 

Here  the  facts,  agreed  on  at  least  by  implication, 
show  that  the  applicant  was  a  fit  person  to  be  en- 
trusted with  a  license,  unless  his  sales  of  liquor  as 
shown  by  the  agreement  were  in  violation  of  law  be- 
cause of  his  failure  to  sign  the  bond  along  with  his 
sureties. 

The  agreement  shows  that  the  sales  between  the 
dates  mentioned  were  made  after  a  license  had  been 
granted  to  appellee  covering  the  time  of  such  sales. 
We  presume  that  the  agreement  to  the  effect  that  if 
the  bond  set  out  was  not  a  valid  one  the  finding  should 
be  for  the  remonstrant,  was  based  on  the  assumption 
that  in  that  event  the  applicant  had  been  selling  intox- 
icating liquor  in  violation  of  law  and,  therefore,  unfit 
to  be  intrusted  with  a  license;  not  because  he  had  no 
license,  but  because  the  bond  he  had  given  to  procure 
his  license  was  not  valid,  because  not  signed  by  the 
principal.  But  there  are  many  facts  lacking  to  make 
goodr these  several  assumptions  as  to  the  law.  There 
is  nothing  to  show  that  the  alleged  defective  bond  was 
the  bond  given  to  procure  the  said  license,  or  that  it 
was  the  only  bond  given  to  procure  said  license.  For 
aught  that  appears,  there  may  have  been  a  proper  bond 
given  by  the  appellee,  duly  signed  by  him  when  his 
license  was  granted.  But  if  it  did  appear  sufficiently 
that  the  bond  set  out  was  the  bond,  and  the  only  bond 
given  to  procure  the  license,  it  does  not  follow  that 
sales  under  the  license  issued  upon  that  bond  would 
be  illegal,  or  in  violation  of  law.    The  statute  pro- 
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vides  that  the  board  shall  grant  a  license  upon  his  giT- 
ing  bond  with  at  least  two  free-hold  sureties,  resident 
within  the  county,  to  be  approved  by  the  county  aud- 
itor. The  county  auditor  approved  the  bond.  If  even 
the  auditor  and  appellee  were  mistaken  in  supposing 
such  a  bond  to  be  valid,  it  does  not  follow  that  sales 
made  under  his  license,  after  he  paid  therefor, rendered 
him  guilty  of  such  moral  turpitude  as  to  conclusively 
unfit  or  disqualify  him  to  be  intrusted  with  a  license. 
Even  a  conviction  of  the  applicant  of  a  violation  of 
law  in  the  sale  of  liquors,  it  has  been  held  by  this 
court,  does  not  necessarily  show  him  to  be  unfit  to  re- 
ceive a  license.  Golden  v.  Binrfham^  61  Ind.  198;  Lynch 
V.  Bates,  139  Ind.  206.  Such  evidence  is  proper  to  be 
considered  on  the  question  of  his  fitness,  but  it  is  not 
conclusive  of  his  unfitness.  But  if  the  bond  was  even 
invalid  for  want  of  the  principal's  name  thereto,  if  iD 
fact  it  was  executed  and  accepted  in  good  faith  on 
both  sides  supposing  it  to  be  valid,  and  all  other  re- 
quirements of  the  statute  were  complied  with  on  the 
part  of  appellant,  sales  made  by  him  under  a  license 
granted  thereon  would  not  constitute  a  criminal  of- 
fense and  would  not  establish  unfitness  to  be  in- 
trusted with  a  license.  But  no  reason  is  perceived 
why  the  want  of  the  principal's  name  to  the  bond 
should  render  it  invalid.  The  sureties  duly  exetuted 
the  bond,  it  was  approved  and  accepted  by  the  oflBcer 
appointed  by  law  to  accept  and  approve  it.  The  surety 
may  be  held  liable  thotfgh  the  principal  is  released  by 
his  discharge  in  bankruptcy,  or  on  account  of  infancy, 
coverture  and  the  like.  Post,  Admr.,  v.  Losey,  111  Ind. 
74.  There  was  a  valid  consideration  for  the  execution 
of  the  bond  by  the  sureties  in  the  issue  of  the  license  to 
the  appellee,  going  to  his  benefit.  The  consideration 
need  not  be  of  benefit  to  the  party  making  the  promise. 
Koh-i^moor  Laundry  Co.  v.  Lockwood,  141  Ind.  140.    Be- 
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Bides,  the  statute  cured  the  bond,  even  if  it  was  defect- 
ive.   Section  1235,  Burns'  R.  S.  1894  (1221,  R.  S.  1881)- 

We  therefore  conclude  that  the  finding  is  not  con- 
trary to  the  law  or  the  evidence,  and,  hence,  the  circuit 
court  did  not  err  in  overruling  appellant's  motion  for  a 
new  trial.  We  have  not  been  favored  with  any  brief 
on  behalf  of  the  appellee. 

Judgment  affirmed. 


Hamrick,  Trustee,  v,  Loring  et  al. 

[No.  17,709.    Filed  Not.  11,  1896.    Rehearing  denied  March  10, 1897.] 

Appeal  and  Error.— ^'naZ  Judgment. — A  trial  finding  and  judg- 
ment, declaring  the  priority  of  certain  claims  against  an  estate  in 
the  hands  of  an  assignee,  is  not  an  interlocutory  order  but  a  final 
judgment  from  which  an  appeal  will  lie.    ^.  SSI. 

Same. — Bill  of  Exceptions. — Longhand  Mannecript  of  Evidence, — 
Where  it  is  not  disclosed  by  the  record  that  the  longhand  manuscript 
of  the  shorthand  report  of  the  evidence  was  filed  in  the  clerk% 
office  before  being  incorporated  in  the  bill  of  exceptions  and  the 
evidence  is  not  copied  by  the  clerk,  but  the  original  is  sought  to  be 
made  a  part  of  the  record,  the  evidence  is  not  properly  in  the 
record,  although  the  bill  of  exceptions  contains  a  certificate  of 
the  clerk  to  the  effect  that  on  the  day  named,  being  the  same  day 
upon  which  the  bill  of  exceptions  was  filed,  the  longhand  man- 
uscript of  the  evidence  was  filed  in  his  office  and  is  the  same  which 
is  embodied  in  the  bill  of  exceptions,   pp.  23 ly  2S2, 

Same.— £tZ2  of  Exceptions,— Motion  to  Modify  Judgment  Must  he 
Brought  Into  Record. — No  question  is  presented  in  this  court  as  to 
the  action  of  the  trial  court  in  overruling  a  motion  to  modify  a 
judgment  where  neither  the  motion  nor  the  reason  therefor  has 
been  brought  into  the  record  by  a  bill  of  exceptions,    p.  232. 

AssiOKMENT  FOR  BENEFIT  OF  CREDITORS. —Aforfgragred  Chattels.— 
Lien  of  Mortgage  Transferred  to  Funds  Arising  From  Sale  of  Mort- 
gaged Property. — Where  an  assignee  sells  mortgaged  property  the 
lien  of  the  mortgage  is  transferred  to  the  fund  arising  from  the 
sale;  and  on  petition  of  the  parties  claiming  under  the  mortgage  the 
court  may  direct  the  distribution  thereof  according  to  priorities. 
pp.  233,  23J^ 

Same. — Distribution  of  Funds  Arising  From  Sale  of  Mortgaged  Prop- 
erty.—Presumption. — Where  the  court  on  petition  of  the  parties  or- 
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deied  the  distribution  of  funds  arising  from  the  sale  of  mortgaged 
chattels  by  an  assignee  according  to  priorities,  and  the  evidence  on 
"which  the  court  made  such  distribution  is  not  in  the  record,  the  ac- 
tion of  the  court  will  be  presumed  correct,    pp.  2SJ^  XSS. 

From  the  Marion  Circuit  Court.    Affirmed. 
Newton  M.  Taylor ^  for  appellant 

Keating  &  Hugg^  Claypool  &  Claypool,  Morris, 
Newberger  &  Curtis,  and  W.  A,  Pickens,  for  appellees. 

Hackney,  J. — ^The  appellant  was  the  trustee  of  the 
estate  of  Lawrence  A.  Nageleison  by  the  voluntary  as- 
signment of  the  latter  for  the  benefit  of  his  creditors. 

The  appellees,  William  Loring  and  others,  by  orig- 
inal and  amended  petitions,  sought,  in  the  lower  court, 
in  which  «uch  assignment  was  pending,  allowances 
against  said  estate,  end,  as  to  the  proceeds  of  the  sale 
of  certain  chattels,  a  preference  as  against  general 
creditors  and  as  against  the  trustee  for  the  services 
*  of  himself  and  his  attorneys  in  said  trust.  The  prefer- 
ence was  claimed  to  arise  in  favor  of  the  appellees  and 
others  by  reason  of  a  chattel  mortgage  executed  by  the 
assignor  to  Loring,  securing  his  claim  and  indemnify- 
ing and  saving  him  from  the  payment  of  claims  owing 
by  the  assignor  and  Loring,  to  the  appellees  and  such 
others.  The  appellant  also  sought  an  allowance  for 
himself  and  his  attorneys  on  account  of  services  ren- 
dered in  the  execution  of  said  trust.  Issues  were 
formed  upon  the  various  petitions  and,  by  agreement 
of  all  parties,  the  matters  at  issue  upon  the  several 
petitions  were  consolidated  and  submitted  to  the  court 
for  trial,  finding  and  judgment  upon  one  hearing. 

A  trial  resulted  in  a  finding  and  judgment  declaring 
the  several  sums  due  the  appellees  and  others  from 
said  estate,  declaring  the  priority  of  such  claims^  and 
directing  the  appellant  to  pay  into  the  clerk's  offlee, 
from  the  funds  arising  from  the  sale  of  the  mortgaged 
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chattels,  a  specified  sum  for  the  payment  of  such  pre- 
ferred claims.  It  was  adjudged,  also,  that  said  trustee 
take  from  said  funds  no  part  thereofcon  account  of 
his  services  or  those  of  his  attorneys,  until  all  of  said 
preferred  claims  were  fully  paid.  Five  of  seven  speci- 
fications of  api)ellant's  motion  to  modify  the  judgment 
were  overruled,  and  his  motion  for  a  new  trial  was 
overruled.  These  are  the  only  rulings  of  the  trial 
court  assigned  as  error. 

Appellees  have  moved  this  court  to  dismiss  the  ap- 
peal for  the  alleged  reason  that  it  is  not  from  a  final 
judgment  or  an  interlocutory  order  from  which  an  ap- 
peal lies.  The  arguments  turn  upon  the  question  as  to 
whether  the  record  discloses  an  appeal  from  a  mere 
order  of  distribution  upon  a  current  report,  or  from  a 
judgment  finally  determining  the  rights  of  claimants. 
We  have  sufficiently  stated  the  questions  presented 
to  the  trial  court  to  show  that  the  appellees  are  in 
error  in  their  contention  upon  this  question,  and  the 
motion  cannot  prevail. 

Another  contention  on  behalf  of  the  appellees  is 
that  the  evidence  is  not  properly  in  the  record,  and 
that  no  question  involving  it  can  be  considered.  The 
transcript  contains  a  bill  of  exceptions  signed  by  the 
trial  judge  and  filed  in  the  clerk's  office  on  a  day 
named.  This  bill  contains  what  purports  to  be  the 
original  longhand  manuscript  of  the  shorthand  re- 
ports of  the  evidence,  but  the  record  in  no  manner  dis- 
closes the  filing  of  this  manuscript  in  the  clerk's  office 
before  it  was  incorporated  in  such  bill,  nor  otherwise 
than  as  a  part  of  the  bill.  This  failure  violates  the 
statutory  requirement,  where  the  evidence  is  not  cop- 
ied by  the  clerk  and  where  the  original  is  sought  to  be 
made  a  part  of  the  record.  Section  1476,  Bums'  R.  S. 
1894  (1410,  R.  S.  1881);  DeHart  v.  Board,  etc.,  143 
Ind.  363;  Beatty  v.  Miller,  146  Ind.  231;  Carlson  v. 
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State,  145  Ind.  650;  Marvin  v.  Soger,  145  Ind.  261; 
Smith  V.  State,  146  Ind.  176;  Holt  v.  BockhiU,  143; 
Ind.  530. 

It  is  true  that  within  the  bill  of  exceptions  there  is  a 
certificate  of  the  clerk  of  the  trial  court  to  the  effect 
that  on  a  day  named,  being  the  same  day  upon  which 
the  bill  of  exceptions  was  filed,  the  longhand  manu- 
script of  the  evidence  was  filed  in  his  office  and  is  the 
same  which  is  embodied  in  the  bill  of  exceptions. 
This  certificate,  if  we  observe  it  as  a  proper  method  of 
disclosing  the  fact  of  a  filing,  does  not  advise  us 
whether  such  filing  was  as  a  part  of  the  bill,  was  sep- 
arate from  it,  or  was  before  or  after  the  filing  of  the 
bill.  All  that  the  clerk  certifies  may  be  true  and  the 
manuscript  may  have  been  filed  after  the  bill  of  ex- 
ceptions was  filed.  From  the  facts  disclosed  the  clerk 
may  have  judged  that  the  filing  of  the  bill,  including 
the  manuscript,  was  a  filing  of  the  manuscript.  We 
must  hold,  therefore,  that  the  appellees'  contention  in 
this  respect  shall  prevail. 

It  is  insisted,  also,  for  the  appellees,  that  no  ques- 
tion arises  for  consideration  in  this  court  upon  the 
action  of  the  trial  court  in  overruling  the  appellant's 
motion  to  modify  the  judgment,  for  the  reason,  as 
urged,  that  neither  the  motion  nor  the  reasons  there- 
for, have  been  brought  into  the  record  by  a  bill  of  ex- 
ceptions. This  insistence,  under  our  practice,  must 
prevail.  Russ  v.  Russ,  142  Ind.  471;  Quill  v.  Oallii-an, 
108  Ind.  235;  Forsythe  v.  Kreuier,  100  Ind.  27;  Whipple 
V.  Shewalter,  91  Ind.  114;  Evansville^  etc,  R.  R.  Co.  v. 
Frank,  3  Ind.  App.  96;  Elliott's  App.  Proced.,  section 
817. 

In  the  transcript  we  find  a  motion  to  modify  the 
judgment,  but  it  does  not  form  a  part  of  the  record  by 
order  of  court  or  by  bill  of  exceptions. 

The  questions  submitted  by  counsel  for  the  appel- 


NOVEMBEE  TERM,  1896— Vol.  147.        233 


Hamriok,  Trustee,  v.  Loring  et  al. 


lant  as  causes  for  the  reversal  of  the  judgment  of  the 
trial  court  are:  1.  The  admission  of  certain  evidence. 
2.  The  allowance  of  certain  claims  without  petitions 
or  complaints  by  the  holders  of  such  claims.  3.  The 
allowance  of  such  as  preferred  claims.  4.  The  allow- 
ance of  certain  claims  for  which  petitions  were  filed. 
B.  The  allowance  of  such  as  preferred  claims.  6. 
Holding  that  the  claims  allowed  were  paramount  to 
appellant's  claim  for  services.  7.  "That  the  court 
erred  in  its  judgment  and  decree  that  the  appellant 
should  pay  out  of  his  own  private  funds  any  deficit 
that  there  might  be  between  the  amount  of  said  claims 
and  the  amount  in  his  hands  as  trustee  and  that  he 
should  pay  the  costs  pf  the  assignment  out  of  his  own 
private  funds." 

The  decree  finds  that  the  mortgaged  property  sold 
for  f 2,412.75;  that  there  was  a  prior  mortgage  for 
f  1,201.25,  or  a  difference  of  f  1,211.50,  and  that  f  985.03 
should  be  paid  to  the  clerk  for  the  adjustment  of  the 
claims  of  those  whose  claims  were  secured  by  and  in- 
demnified against  in  the  mortgage  to  Loring.  A  bal- 
ance of  1226.47  from  this  fund  would  remain  in  the 
hands  of  the  trustee,  together  with  any  funds  derived 
from  other  sources,  for  the  payment  of  the  costs  of 
administering  the  trust  and  the  general  creditors. 
Without  resorting  to  the  evidence  we  cannot  know 
that  this  balance  would  not  be  abundant  for  all  such 
purposes,  and  we  cannot  learn  of  the  force  of  the  objec- 
tion that  certain  evidence  was  admitted.  There  was 
no  express  direction  to  the  trustee  to  pay  any  sum, 
for  any  purpose,  from  his  private  funds  and  we  can 
not  know  that  such  was  the  effect  of  the  order  made, 
without  looking  to  the  evidence  to  learn  what,  if  any, 
funds  have  been, expended  by  him,  and  what  balance 
remain^  from  which  to  comply  with  the  order  made. 

The  appellant  does  not  dissent  from  the  proposition 
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that  his  sale  of  the  mortgaged  property,  freed  froiu 
the  lien  of  the  mortgage,  transferred  the  lien  to  the 
fund  arising  from  the  sale.  On  the  contrary  he  ex- 
pressly agrees  to  that  proposition  and  we  have  no 
doubt  it  is  correct.  Stix  v.  Sadler,  109  Ind.  254;  Oif- 
ford  V.  Black,  22  Ind.  444. 

In  Hasseld  v.  Seyfort,  Assignee,  105  Ind,  534,  in  speak- 
ing of  the  purpose  and  effect  of  the  voluntary  assign- 
ment statute,  this  court  said:  The  "purpose  is  to 
carry  into  the  trust  all  of  the  assignor's  property,  and 
that  v^rhere  a  person  takes  advantage  of  its  provisiouH 
and  makes  an  assignment  for  the  benefit  of  bis  cred- 
itors, he  thereby  places  his  property  in  the  custody  of 
the  court,  to  be  disposed  of  by  the  assignee  under  the 
direction  and  control  of  the  court."  See,  also,  Cfrubbs 
V.  Morris,  103  Ind.  166. 

The  equities  are  strongly  in  favor  of  the  court's  ac- 
tion in  requiring  the  special  fund  to  be  first  applied  to 
special  claims,  and,  since  that  equity  vras,  primarily, 
in  favor  of  Loring,  whose  pleading  was  broad  enough 
to  enlighten  the  court  as  to  the  claims  of  those  en- 
titled, upon  his  theory,  to  preference,  it  may  have  been 
proper  to  direct  the  distribution  of  such  special  fund 
to  the  payment  of  such  special  claims.  It  was  not  the 
decree  of  the  court  that  Loring  should  recover  the 
amount  of  the  several  claims  against  which  he  had 
been  indemnified;  and  the  contention  of  the  appellant 
that  one  indemnified  cannot,  in  the  absence  of  an 
express  promise  on  the  part  of  the  mortgagor  to  pay, 
recover  in  his  own  behalf  until  he  has  discharged  the 
debt,  has  not  been  violated  by  the  action  of  the  court 
Having  the  whole  subject  before  it,  and  being  em- 
powered to  direct  the  manner  of  expending  the  special 
fund,  and  equity  having  apparently  been  done  by  the 
court,  we  do  not  observe  that  the  appellant  h^s  been 
harmed  by  the  decree.    We  cannot  resort  to  the  evi- 
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dence  to  determine  that  he  has  been  injured,  or  that 
general  creditors  will  suflfer,  and  we  must  presume  in 
favor  of  the  action  of  the  court.  The  judgment  is  af- 
firmed. 


State,  ex  rel.  Shuler,  Trustee,  v.  Board  op  Com- 
missioners OP  Fountain  County. 

[No.  17,999.    FUed  March  11,  1897.1  mjfO 

|147   2» 

Townsmp. — Poioers  Of. — Townships,  civil  and  school,  are  corpora- 
tions with  such  powers  only  as  are  expressly  given  by  statute,  or 
are  necessarily  implied,    p,  2S6. 

SAM^^^Authority  of  Trustee. — The  acts  of  a  township  trustee  create 
no  binding  obligation  against  the  civil  or  school  township  unless 
they  are  authorized  by  law,  and  all  who  deal  with  him  must  at 
their  peril  ascertain  the  extent  of  his  authority,  p,  SS6. 

Saxk — Expenses. — Livery  Hire. — A  township  trustee  has  no  author- 
ity to  bind  his  township  for  the  hire  of  a  conveyance  used  by  him 
in  attending  to  his  official  duties,    pp.  2S6-£9S. 

From  the  Fountain  Circuit  Court.    Affirmed. 
Lucas  Nebeker  and  D,  W.  SimmSy  for  appellant 
A.  H.  Lindley,  for  appellee. 

Monks,  J. — The  relator  brought  this  proceeding  to 
compel,  by  writ  of  mandate,  appellee  to  allow  him 
f72.00  for  livery  hire  for  which  he  claimed  credit  in 
his  report  as  township  trustee  and  which  the  appellee 
had  refused  to  approve.  The  court  sustained  a  de- 
murrer to  the  alternative  writ,  and  the  relator  refus- 
ing to  plead  further,  judgment  was  rendered  in  favor 
of  appellee.  The  action  of  the  court  in  sustaining  said 
demurrer  is  the  only  error  assigned. 

Townships,  civil  and  school,  in  this  State  are  cor- 
porations with  such  powers  only  as  are  expressly 
given  by  statute  or  are  necessarily  implied.  Wallis  v. 
Johnson  School  Tp.^  75  Ind.  368;  Union  School  Tp,  v. 
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First  Nafl  Banky  102  Ind.  464,  476;  Axt  v.  Jackson 
School  Tp.j  90  Ind.  101. 

The  school  and  civil  township  are  of  very  limited 
powers  and  the  law  declared  in  this  State  concerning 
the  powers  of  school  townships  applies  with  equal 
force  to  civil  townships.  The  authority  of  the  trustee 
is  purely  statutory.  His  acts  create  no  binding  obliga- 
tion against  the  civil  or  school  township  unless  they 
are  authorized  by  law,  and  all  who  deal  with  him 
must  at  their  peril  ascertain  the  extent  of  his  author- 
ity. Honey  Creek  School  Tp.  v.  Barnes^  119  Ind.  213, 
217;  Union  School  Tp.  v.  First  Nafl  Bank,  supra; 
Beeve  School  Tp.  v.  Dodson,  98  Ind.  497 ;  Axt  v.  Jack- 
son School  Tp.,  supra;  City  of  Laporte  v.  Oamewdl, 
etc.,  Co.,  146  Ind.  466. 

In  Kerlin  v.  Reynolds,  142  Ind.  460,  it  was  held  by 
this  court  that  a  township  trustee  has  no  authority  to 
bind  or  charge  his  township  with'  rent  for  an  office  or 
the  expense  of  light  or  fuel  therefor. 

In  State,  ex  rel.,  v.  MiUSy  142  Ind.  569,  this  court 
held  that  township  trustees  could  not  bind  their  town- 
ships for  the  rent  of  an  office  in  which  to  transact  the 
township  business.  These  questions  were  so  decided 
upon  the  ground  that  the  statute  does  not  expressly  or 
by  necessary  implication  require  the  townships  to  pro- 
vide offices  for  township  trustees  and  that,  therefore, 
the  trustees  had  no  power  to  expend  township  funds 
for  office  rent,  lights  or  fuel,  or  to  be  reimbursed  out 
of  the  township  fund  therefor,  and  that  the  board  <:f 
commissioners  had  no  power  to  allow  a  trustee  credit 
in  his  report  for  money  so  expended. 

We  know  of  no  statute  requiring  a  township  to  fur- 
nish its  trustee  with  a  horse  and  buggy  or  other  con- 
veyance to  travel  over  his  township  attending  to  town- 
ship business,  or  that  authorizes  the  trustee  to  pay  the 
expense  thereof  out  of  the  township  fund.    If  he  has 
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authority  to  hire  a  conveyance  for  such  purpose,  he 
would  have  authority  to  be  reimbursed  for  railroad 
fare  expended  for  the  same  purpose.  If  such  power 
exists  in  the  trustees,  then  upon  principle  the  mem- 
bers of  the  boards  of  commissioners  would  be  entitled 
to  be  reimbursed  out  of  the  county  funds  for  their 
traveling  expenses  in  going  to  and  returning  from 
the  meetings  of  said  board,  a  doctrine  for  which  no  one 
would  contend.  In  respect  to  livery  hire  and  traveling 
expenses,  the  members  of  the  boards  of  commissioners 
and  the  township  trusteed  are  governed  by  the  sam<^ 
rule. 

The  law  declared  in  the  two  cases  cited,  rule  this 
case  and  as  appellant  has  not  pointed  out  any  stat- 
ute authorizing  a  township  trustee  to  bind  the  town- 
ship for  livery  hire  or  to  expend  the  township  funds 
for  that  purpose,  and  we  know  of  none,  we  must  hold 
that  no  such  authority  exists^ 

It  is  urged  by  appellant  that  said  expense  of  livery 
hire  may  have  been  incurred  in  removing  paupers  to 
the  county  asylum  of  the  poor,  under  the  provisions  of 
section  8170,  Bums'  R.  S.  1894  (6094,  R.  S.  1881),  or 
for  the  burial  of  a  pauper,  under  section  8165,  Burns* 
R.  S.  1894  (6089,  R.  S.  1881),  and  that,  therefore,  the 
court  erred  in  overruling  the  demurrer  to  the  alterna- 
tive writ.  If  the  $72.00  for  which  credit  was  claimed 
by  relator  in  his  report,  or  any  part  thereof,  was  for 
such  expense  it  should  have  been  so  stated  in  the  affi- 
davit and  alternative  writ.  This  would  have  pre- 
sented the  question  whether  such  expense  was  pay- 
able out  of  the  township  funds,  but  as  it  is  not  alleged 
in  the  affidavit  and  alternative  writ  that  said  expense, 
or  any  part  thereof,  was  incurred  under  either  or  both 
of  said  sections,  the  demurrer  to  the  alternative  writ 
does  not  present  the  question. 

The  allegation  that  the  expenditure  of  J72.00  for 
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livery  hire  was  "reasonable,  suitable,  useful  and  neces- 
sary for  the  wants  of  the  township^'  does  not  show 
that  the  same  or  any  part  thereof  was  expended  under 
either  or  all  of  said  sections.  8165  (6089),  8170  (6094), 
supra. 

It  follows  that  the  court  did  not  err  in  sustaining 
the  demurrer  to  the  alternative  writ. 

Judgment  affirmed. 


Runner,  Assignee,  v.  Dwiggins. 

[No.  18,044.    Filed  March  11, 1897.] 
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147  »N»      Banks  and  Banking.— 7iMo2t>en^  Bank.^Stoekholderf^  Double  Lia- 

~-^  bUity.^  Assignee  for  Benefit  of  Creditors  Cannot  Maintain  the  Ac- 

!l68  ^  ^^<^  ^o  Enforce. — ^The  assignee  of  an  insolvent  bank  cannot  main- 

•'^     2aA  ^^  ^^  action  to  enforce  the  double  liability  of  shareholders  pro- 

ino       ^  ^<^^  ^y  section  2988,  Bums'  R.  S.  1894  (2684,  R.  a   1881),  such 

170      ^z3  action  being  enforceable  only  by  the  creditors. 

Prom  the  Lake  Circuit  Court    Affirmed, 

Walter  Olds,  Charles  F.  ChriffiUj  O.  P.  Haywood 
and  C.  A.  Burnett^  for  appellant 

Frank  FoltZy  H.  B.  Kurrie  and  Elliott  &  Elliott 
and  S.  P.  Thompson^  for  appellee. 

Jordan,  C.  J. — The  Commercial  Bank  of  Oxford,  In- 
diana,  is  a  bank  of  discount  and  deposit,  organized 
and  incorporated  under  the  statutes  of  this  State. 
Section  2921,  Bums'  R.  S.  1894  (2684,  R.  S.  1881).  On 
the  19th  day  of  May,  1893,  being  in  an  insolvent  condi- 
tion, it  made  a  voluntary  assignment  to  appellant 
under  the  statutes  authorizing  an  embarrassed  debtor 
to  make  a  general  assignment  of  all  his  property  in 
trust  for  all  of  his  bona  fide  creditors.    Appellee  is  one 
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of  or  control  it  in  any  manner.  They  cannot  collect 
it  by  an  assessment  npon  the  shareholders;  nor  can 
they  assign  it  to  a  trustee  for  the  benefit  of  creditors, 
though  the  corporation  be  insolvent." 

Judge  Thompson  in  his  Commentaries  on  Corpora- 
tions in  the  section  cited  says: 

*     *^It  may  be  stated,  as  a  general  rule,  that  statutes 
naking  stockholders  individually  liable  to  creditors, 
^Sdependently  of  whiett  they  owe  the  corporation  on 
*°*^couiit  of  their  stock,  create  a  right  following  di- 
_R?tly  i!^m  the  stockholders  to  creditors.    The  sums 
^ihus  secured  to  creditors  form  no  part  of  the  assets  of 
the  company,  but  are  a  supplemental  or  superadded 
security  for  the  benefit  of  creditors.    An  attempted  as- 
signment of  this  security  is  therefore  inoperative.    No 
action  to  enforce  such  liability  can  be  brought  by  a 
receiver  or  assignee  of  the  corporation;  such  an  action 
must  be  brought  by  one  or  more  of  the  creditors/' 

In  Cook  on  Stockholders  in  the  section  to  which  we 
have  referred  the  author  says: 

"The  statutory  liability  of  the  stockholder  is  created 
exclusively  for  the  benefit  of  the  corporate  creditors. 
It  is  not  to  be  numbered  among  the  assets  of  the  cor- 
poration, and  the  corporation  has  no  right  or  interest 
in  it.  It  cannot  enforce  it  by  an  assessment  upon  the 
shareholders.  Nor  can  the  corporation  upon  the  in- 
solvency assign  it  to  a  trustee  for  the  benefit  of  cred- 
itors.'' 

In  the  case  of  JacobsoUy  Rec.,  v.  Allen,  supra^  in  the 
course  of  the  opinion  of  the  court,  it  is  said : 

"Numerous  authorities  recognize  the  right  of  a  re- 
ceiver or  assignee  in  bankruptcy  to  sue  for  the  recov- 
ery of  unpaid  stock,  but  in  these  cases  the  corporation 
could  have  maintained  the  action.  So,  also,  the  right 
of  such  an  officer  is  maintained  to  recover  assets  of 
Vol.  147—16 
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the  corporation  which  the  corporation  could  not  have 
recovered,  because  it  would  have  been  estopped  from 
asserting  its  own  fraudulent  or  illegal  conduct  in  the 
disposition  of  the  assets.    These  authorities  fall  short 
of  the  present  point.    The  receiver  of  an  insolvent  cor 
poration  makes  his  title  through  the  corporation, 
cannot  through  his  appointment  acquire  that  wh 
the  corporation  never  had.    He  represents  the  c 
tors  of  the  corporation  in  the  administration  o 
trust,  but  his  trust  relates  only  to  the  corpora 
sets.   As  trustee  for  creditors  he  represents  tJ 
following  the  assets  of  the  corporation,  and  can  . 
their  rights  in  cases  where  the  corporation  could  u^  '^ 
have  been  heard.    He  is  not  a  trustee  for  creditors  in 
relation  to  assets  which  belong  to  them  individually, 
or  as  a  body.     ♦     ♦     ♦    Neither  a  receiver,  an  a^ 
signee  in  bankruptcy,  nor  an  assignee  under  a  volun- 
tary general  assignment  for  the  benefit  of  creditors, 
each  of  whom  represents  creditors  as  well  as  the  in- 
solvent, acquires  any  right  to  enforce  a  collateral  ob- 
ligation given  to  a  creditor  or  to  a  body  of  creditors  by 
a  third  person  for  the  payment  of  the  debts  of  the  in- 
solvent." 

In  Famaworth  v.  Wood,  supra,  which  was  an  action 
by  a  receiver  to  enforce  against  stockholders  of  a  cor- 
poration the  personal  liability  to  creditors  imposed  by 
the  statute  of  the  state  of  New  York,  Bapallo,  J., 
speaking  for  the  court  said : 

"The  liability  does  not  exist  in  favor  of  the  corpo- 
ration itself,  nor  for  the  benefit  of  all  its  creditors,  but 
only  in  favor  of  such  creditors  as  are  within  its  pre- 
scribed conditions.  ♦  ♦  ♦  The  rights  of  certain 
creditors  to  prosecute  their  claims  against  certain  of 
the  stockholders  never  were  the  property  of  the  corpo- 
ration, nor  rights  of  action  vested  in  it,  nor  is  there 
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^  I     any  provision  of  the  statute,  which  transfers  these 
f"*  I     rights  of  action  from  the  creditors  to  the  receiver." 
B*  The  contention  of  appellant  that  the  rule  which 

Jto  denies  the  right  of  a  receiver  of  a  corporation  to  en- 
c^i  force  the  statutory  liability  against  a  stockholder  is 
not  applicable  to  an  assignee  is  without  force  and  can 
not  in  reason  be  maintained.  In  this  respect  the 
rights  of  an  assignee  under  the  assignment  are  not  en- 
larged over  those  of  a  receiver.  It  is  true  that  either 
an  assignee  or  receiver  of  an  insolvent  corporation, 
\  may  enforce  the  collection  of  unpaid  stock  subscrip- 
5r  tion  and  set  aside  fraudulent  conveyances  of  property 
made  by  the  corporation.  The  very  object  of  the  law 
in  awarding  him  this  right  is  to  enable  him  to  reach 
and  convert  to  the  payment  of  the  debts  of  the  con- 
cern what  the  law  regards  as  its  assets  for  that  pur- 
pose. 

It  is  true,  under  a  well  recognized  rule,  the  corpora- 
tion itself  will  not  be  permitted  to  successfully  assail 
its  own  fraudulent  conveyance,  or  disposition  of  its  as- 
sets. Its  property  so  conveyed,  however,  in  the  eye  of 
the  law  is  still  regarded  as  assets,  so  far  as  creditors 
are  concerned,  and  may  be  reached  as  such,  for  their 
benefit  by  an  action  instituted  by  an  assignee  or  re- 
ceiver to  set  aside  such  fraudulent  conveyances.  But 
the  liability  provided  by  the  statute  against  the  stock- 
holders, is  not,  as  we  have  seen,  considered  as  an  asset 
or  right  of  the  corporation,  and,  therefore,  does  not  in 
any  manner  pass  to  or  vest  in  the  assignee  by  virtue  of 
the  assignment,  hence  the  authorities  which  sustain 
the  right  of  the  assignee  to  assail  a  fraudulent  dispo- 
:  sition  by  the  corporation  of  its  assets,  do  not  support 

{  appellant's  contention  in  regard  to  his  right  to  recover 

>  in  the  case  at  bar.    The  authorities  which  deny  the 

^  right  of  a  receiver  to  enforce  the  liability  in  question, 
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are  in  reason,  we  think,  equally  applicable  to  an  as- 
signee of  an  insolvent  corporation. 

We  are  of  the' opinion  that  this  action  cannot  be 
maintained  by  appellant  and  the  demurrer  was,  there- 
fore,  properly  sustained. 

Judgment  affirmed. 


The  State,  ex  rel.  Hadley,  v.  Clapp. 

[No.  18.114.     Filed  March  11, 1897.] 

MOBTOAQB. — Foreclosure  of  Two  Mortgages  Held  by  Same  Person. — 
Priorities. —  Surplus. — A  party  held  two  mortgages  of  different 
dates  on  the  same  real  estate,  given  by  the  same  person,  and  fore- 
closed them  at  the  same  time,  separate  judgments  being  rendered. 
He  caused  the  real  estate  to  be  sold  on  the  junior  decree,  and  bid  it 
in  for  the  amount  of  the  judgment  and  costs,  and  receipted  in 
full  for  the  amount  of  the  decree.  Afterwards  he  caused  the  same 
land  to  be  sold  to  satisfy  his  senior  decree,  bid  it  in,  but  the  amount 
of  his  bid  exceeded  the  amount  due  him  on  the  decree.  The  sur- 
plus which  was  paid  into  the  hands  of  the  clerk  of  the  court  was 
claimed  by  the  mortgagor  under  section  1118,  Bums'  R.  S.  1894. 
Heldf  that  the  mortgagee  was  entitled  to  the  surplus  arising  upon 
the  latter  sale,  up  to  the  amount  of  the  junior  mortgage,  pp.  24^ 
34.7. 

Baxk.^  Foreclosure.— Value  of  Real  Estate  Sold.— Far  the  purpose 
of  satisfying  the  lien,  the  amount  for  which  real  estate  sold  at 
sheriff's  sale  on  a  decree  of  foreclosure  is  the  value  of  the  real  estate. 
p.  £47- 

From  the  Noble  Circuit  Court,    Affirmed. 

T.  M.  Eells  and  H.  O.  Zimmermany  for  appellan:. 

L.  H.  Wrigley  and  L.  W.  Welker,  for  appellee. 

Howard,  J. — ^The  appellee  held  two  mortgages  exe- 
cuted by  the  relator  upon  an  eighty-acre  tract  of  land. 
Both  mortgages  were  foreclosed  at  the  same  time; 
but  there  was  a  separate  judgment  rendered  against 
the  relator  for  the  amount  due  the  appellee  in  each 
case.    For  some  unexplained  reason,  the  appellee  first 
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sued  out  an  order  of  sale  under  his  junior  decree.  At 
this  sale  he  bid  in  the  land  for  the  amount  of  his  junior 
judgment  and  costs,  paying  the  costs  to  the  sheriff  and 
receipting  for  the  amount  of  his  debt.  Thereupon  the 
sheriff  delivered  to  the  appellee  a  certificate  of  sale. 
Afterwards  the  appellee  sued  out  an  order  of  sale 
under  his  senior  decree.  At  this  sale  the  attorneys 
for  the  relator  bid  $2,560.00  for  the  land,  and  appellee 
bid  12,561.00.  The  land  was  accordingly  sold  to  ap- 
pellee for  the  amount  of  his  bid.  Thereupon  the  appel- 
lee paid  all  costs  to  the  sheriff  and  receipted  to  him 
for  the  amount  of  his  senior  judgment,  leaving  a  bal- 
ance of  $1,221.32,  which  appellee  paid  over  to  the  sher- 
iff, and  which  was  by  the  sheriff  paid  into  the  hands 
of  the  clerk  of  the  court.  The  appellee  also  took  from 
the  sheriff  a  certificate  of  sale  of  the  land  under  said 
senior  decree. 

The  relator  brought  this  action  for  payment  to  him 
of  said  surplus  of  $1,221.32,  claiming  that  as  owner 
of  the  land  he  was  entitled  to  it  under  the  statute,  sec- 
tion 1118,  Burns'  R.  S.  1894  (1104,  R.  S.  1881).  To  the 
action  so  brought  the  appellee  appeared,  and  filed  his 
answer  and  cross-complaint,  setting  up  in  the  cross- 
complaint  his  junior  mortgage  and  decree  thereunder, 
and  asking  that  such  surplus  be  applied  in  part  pay- 
ment of  the  amount  due  thereon.  To  this  cross-com- 
plaint the  court  sustained  a  demurrer;  but  the  judg- 
ment was  reversed.  Cyiyy  v.  Hadletfy  141  Ind.  28,  50 
Am.  St.  308. 

On  the  return  of  the  case  to  the  trial  court,  the  re- 
lator  answered  the  cross-complaint,  admitting  the  ma- 
terial facts  as  therein  set  out,  but  averring  that  the 
proceedings  in  the  two  sales  disclosed  the  payment  in 
full  of  the  amount  due  on  both  decrees  and  the  conse- 
quent release  of  both  the  senior  and  the  junior  lien, 
and  also,  that  the  fair  cash  value  of  the  land  was 
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largely  in  excess  of  principal,  interest  and  costs  on 
both  judgments. 

The  facts  were  found  by  the  court,  with  conclnsione 
of  law  in  favor  of  appellee,  and  judgment  was  ren- 
dered accordingly. 

The  finding  of  the  court  shows,  what  is  also  clear 
from  the  record,  that  the  debt  due  appellee  on  his 
junior  mortgage  has  not  been  paid.  The  question  to 
be  decided,  therefore,  is  whether  the  surplus  in  the 
hands  of  the  clerk,  paid  in  on  the  sale  under  the  decree 
foreclosing  the  senior  mortgage,  should  be  applied  in 
part  payment  of  the  amount  due  appellee  on  his  junior 
mortgage,  or  whether  it  should  be  turned  over  to  the 
relator  as  owner. 

It  is  clear  that  the  court  has  decided  this  question 
correctly.  Indeed  the  question  is  hardly  debatable, 
under  the  holdings  of  this  court  on  the  first  appeal. 
There  we  decided  that  the  purchase  under  the  junior 
decree  was  not  effective  to  satisfy  the  debt  secured  by 
the  junior  mortgage,  so  as  to  bring  the  relator,  as 
owner,  within  the  statutory  provisions  as  to  the  sur- 
plus left  after  the  senior  sale.  This  conclusion  neces- 
sarily followed  from  the  fact  that  the  purchase  under 
the  senior  decree  extinguished  any  claim  under  the 
junior  purchase  which  could  ripen  into  title  to  the 
land.  That,  too,  must  be  the  decision  at  this  time. 
The  senior  decree,  while  establishing  the  priority  of 
the  senior  mortgage  lien  to  the  land,  did  not,  of  course, 
extinguish  the  junior  decree.  The  relator  remained 
indebted  to  the  appellee  on  the  junior  decree  just  the 
same  as  he  was  before  the  senior  lien  upon  the  land 
had  displaced  the  junior  lien.  And  although  the 
junior  lien  on  the  land  was  displaced  by  the  senior 
lien,  the  junior  lien  was  not  thereby  lost,  provided 
there  were  any  proceeds  arising  from  the  land  upon 
which  that  junior  lien  could  rest.    There  were,  afi  we 
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have  seen,  such  proceeds  in  the  surplus  left  of  the 
amount  bid  on  the  senior  sale,  and  this  to  an  extent 
sufficient  to  satisfy  about  one-half  of  the  indebtedness 
evidenced  by  the  junior  decree.  From  the  decision  on 
the  former  appeal,  sustained  as  it  is  by  reason  and  by 
authorities,  it  is  very  clear,  we  think,  that  the  relator, 
as  owner,  could  receive  no  part  of  any  surplus,  but 
what  might  remain  after  satisfying  the  liens  in  the 
order  of  their  priority. 

It  also  follows  that  the  court  did  not  err  in  refusing 
to  hear  evidence  as  to  the  fair  cash  value  of  the  land. 
For  the  purposes  of  the  decrees  and  the  satisfaction  of 
the  liens,  the  value  of  the  land  was  that  which  was 
bid  for  it  at  the  sheriff's  sale.  Bowen  v.  Yan  Oundy^ 
133  Ind.  670,  at  p.  676.  The  only  exception  to  this 
would  be  where  it  was  shown  that  the  true  value  of 
the  property  was  so  grossly  out  of  proportion  to  the 
price  for  which  it  was  sold  that  it  might  be  inferred 
that  there  was  fraud  in  the  transaction.  That  is  not 
the  case  here.  Sowle  v.  Champion^  16  Ind.  165,  and 
note;  Kerr  v.  Haversticky  94  Ind.  178;  22  Am.  and  Eng. 
Ency.  Law,  680,  and  cases  cited  in  notes.  Besides, 
in  case  land  sells  for  less  than  its  value  at  foreclosure 
sale,  the  statute  provides  a  year  for  redemption,  dur- 
ing which  time  any  considerable  difference  between 
the  value  and  the  selling  price  may  be  protected  by 
such  redemption. 

Other  questions  discussed  by  counsel  are,  as  we 
think,  sufficiently  covered  by  what  we  have  said. 

The  judgment  is  affirmed. 
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[No.  18.052.     Filed  March  12. 1897.] 

OT7ARDIAN  AND  WARD.— ^ole  of  Wards  Real  Estate  Without  Notice. 
— ^A  gnazdian's  sale  of  real  estate  at  private  sale,  at  an  appraised 
value  of  18,600,  by  order  of  court,  is  erroneous,  but  not  void  in  a  col- 
lateral attack,  where  the  court  ordering  the  sale  had  complete  juris- 
diction, and  the  sale  was  made  for  a  sum  in  excess  of  the  appraised 
valuation  thereof  and  the  proceeds  of  such  sale  faithfully  ac- 
counted for.    pp.  i^B-tSJ^ 

'pLRAjyiSQ.^Complaint.''  Cfuardian's  Sales. —  FraiuL — ^A  complaint 
alleging  a  fraudulent  conspiracy  between  a  guardian  and  purchaser 
of  land  at  a  guardian's  sale  by  which  it  was  sought  to  cheat  the 
ward  out  of  her  land  by  means  of  a  pretended  guardian's  sale,  is  in- 
sufficient in  the  absence  of  an  allegation  that  the  purchaser  never 
paid  the  purchase  money  for  the  Umd.    pp.  g6J^  255. 

Harmless  Error. —  Pleading. — Special  Finding. —  Quardian  and 
Ward. — Where  one  paragraph  of  a  complaint  charges  fraud,  the 
action  of  the  court  in  sustaining  a  demurrer  thereto  was  harmless 
error  where,  under  other  issues,  facts  have  been  conclusively  estab- 
lished as  shown  by  the  evidence  and  special  finding  showing  so 
much  of  such  paragraph  to  be  imtrue  as  to  effectually  overtluow 
'  and  destroy  it.    p.  £55 

From  the  Madison  Superior  Court.    Affirmed. 
C.  K.  Bagot  and  T.  Bagot^  for  appellants 

E.  B.  Qoodyhoonts  and  O.  M.  Ballard  for  appellees. 

I 

McCabb,  J. — The  appellants,  Hattie  A.  C.  Eliason 
and  William  H.  Eliason,  sued  the  appellees,  William 
B.  Bronnenberg  and  Catherine  Bronnenberg,  his  wife, 
in  a  complaint  of  six  paragraphs.  The  first  paragraph 
was  to  recover  possession  of  a  certain  described  80 
acres  of  land,  claimed  to  belong  to  said  Hattie,  situate 
in  said  Madison  county.  The  second  paragraph  sought 
to  quiet  her  title,  both  paragraphs  showing  that  Wil- 
liam H.  was  her  husband.    The  third  and  fourth  para- 
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graphs  sought  to  set  aside  a  guardian's  sale  of  said 
real  estate  to  the  appellee,  William  B.  Bronnenberg, 
said  sale  having  been  made  by  the  guardian  of  said 
Hattie,  on  the  ground  that  such  sale  had  been  made 
"Without  notice  under  an  order  of  the  Madison  Circuit 
Court,  on  the  petition  of  the  guardian.  Both  para- 
graphs show  that  the  plaintiffs  are  husband  and  wife. 
The  superior  court  sustained  a  demurrer  to  the 
amended  fifth  and  sixth  paragraphs  of  the  com- 
plaint, and  overruled  a  demurrer  to  the  second  para- 
graph of  the  defendant's  answer,  the  first  being  a 
general  denial.  There  was  a  reply  in  denial  of  the  sec- 
ond paragraph  of  the  answer.  A  trial  of  the  issues 
thus  formed  by  the  court  without  a  jury  resulted  in  a 
special  finding  of  the  facts  by  the  court,  on  which  it 
stated  conclusions  of  law  favorable  to  the  defendant, 
on  which  the  court  rendered  judgment.  The  errors  as- 
signed call  in  question  the  rulings  above  mentioned, 
and  the  conclusions  of  law.  The  ruling  holding  the 
second  paragraph  of  the  answer  good  requires  no  con- 
sideration at  our  hands,  as  the  special  finding  and  con- 
clusions of  law  present  the  same  question.  Rosa  v. 
Bantay  140  Ind.  120, 123.  The  demurrer  to  the  amended 
fifth  and  sixth  paragraphs  of  the  complaint  having 
been  sustained  a  different  rule  applies,  that  is,  a  spe- 
cial finding  cannot  present  the  same  question  that  the 
ruling  sustaining  the  demurrer  to  said  paragraphs 
does.  Ro88  V.  Bantay  supra;  Barnard  v.  Sherletfy  135 
Ind.  547;  Pennsylvania  Co.  v.  Poor^  103  Ind.  553. 

Therefore  we  are  required  to  consider  their  sufll- 
ciency. 

The  substance  of  the  special  finding  is  as  follows: 
"That  on  and  prior  to  the  3d  day  of  February,  1892, 
Hattie  A.  C.  Bronnenberg  was  the  owner  in  fee  simple 
of  the  80  acres  of  land  in  controversy,  which  is  par- 
ticularly described  as  lying  in  Madison  county.    That 


260  SUPREME  OOUET  OF  INDIANA, 

Eliason  ei  al.  v.  Bronnenburg  et  oL 

on  said  day  said  Hattie  was  the  wife  of  one  Butler 
Bronnenberg  and  that  they  were  both  minors,  under 
21  years  of  age.  That  on  said  date  one  John  H.  Du- 
sang  was  by  the  Madison  Circuit  Court  appointed  the 
guardian  of  the  person  and  property  of  said  Hattie, 
duly  qualified  as  such,  and  on  said  day  filed  in  the 
clerk's  office  of  said  county  a  duly  verified  petition  to 
sell  said  real  estate  for  the  purpose  of  reinvesting  the 
proceeds  in  other  real  estate.  That  on  presentation 
of  said  petition  to  said  court  said  Hattie  and  her  hus- 
band appeared  in  said  court  and  she  requested  that 
the  order  to  sell  be  made,  and  the  court  ordered  the 
real  estate  sold  at  private  sale.  That  on  said  day  said 
guardian  filed  an  appraisement  of  said  real  estate 
by  two  disinterested  householders  and  freeholders, 
which  was  duly  verified,  in  which  said  real  estate  was 
appraised  at  $3,600.00;  that  thereupon  said  guardian 
filed  in  said  court  his  additional  bond  in  the  sum  of 
17,500.00  with  surety  thereon,  which  was  approved 
by  said  court,  and  thereupon  said  court  ordered  said 
real  estate  sold  at  private  sale.  That  afterwards,  on 
February  5, 1892,  said  Dusang,  as  such  guardian,  sold 
said  real  estate  at  private  sale  td  the  defendant,  Wil- 
liam B.  Bronnenberg,  by  and  with  the  consent  of  said 
Hattie,  for  $4,200.00;  that  said  real  estate  was  not 
worth  any  more  than  $4,200.00.  That  said  William  B. 
Bronnenberg  fully  paid  to  said  guardian,  Dusang,  the 
full  purchase  price  of  said  real  estate, to- wit:  $4,200.00. 
That  said  guardian  made  a  duly  verified  report  of 
said  sale  of  said  land  as  having  been  sold  at  private 
sale  to  said  purchaser  for  said  sum  of  $4,200.00.  That 
thereupon  said  court  approved  said  sale,  and  ordered 
said  guardian  to  make  a  deed  conveying  said  real  es- 
tate to  said  purchaser;  and  said  guardian  in  com- 
pliance with  said  order  executed  a  deed  as  such  guar- 
dian conveying  said  real  estate  to  said  William  B. 
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Rronnenberg  and  he  went  iilto  possession  thereof,  and 
has  been  in  possession  ever  since  as  such  owner  under 
said   deed,   and   has   made   valuable   improvements 
thereon  to  the  amount  of  f  1,000.00.    That  said  court 
also  ordered  said  guardian  to  re-invest  $4,100.00  of 
said  sum  in  the  purchase  of  other  real  estate  for  said 
ward,   particularly   described,   situated   in   Madison 
county,  being  80  acres  more  or  less,  which  was  accord- 
ingly done  under  the  order  and  appiroval  of  said  court. 
The  owner  of  said  other  real  estate,  Mary  Childs,  by 
warranty  deed  conveyed  the  same  to  said  Hattie,  as 
such  ward,  and  the  same  was  approved  by  said  court, 
and  the  purchase  money  being  paid  therefor  by  said 
guardian,  said  court  ordered  that  said  guardian  re- 
ceive a  credit  on  account  of  said  purchase  in  the  sum 
of  14,100.00.     The  guardian  duly  accounted  for  the 
other  1100.00.     And  said  Hattie  A.  C.  Bronnenberg 
and  her  husband,  Butler  Bronnenberg,  moved  onto 
said  land  so  purchased  by  said  guardian  for  her,  and 
took  possession  thereof  and  continued  in  such  posses- 
sion up  to  the  death  of  her  said  husband,  Butler  Bron- 
nenberg.   That  after  the  death  of  her  said  husband 
she  married  her  co-plaintiff,  William  H.  Eliason,  and 
she  and  her  said  last  husband  have  been  in  possession 
of  said  real  estate  so  purchased  by  her  said  guardian 
ever  since,  and  that  the  same  is  of  the  value  of 
f4,100.00.    That  said  sale  of  said  real  estate  was  made 
by  said  guardian  of  said  ^Hattie  without  any  notice 
thereof  whatever.   The  substance  and  material  part  of 
the  conclusions  of  law  are  to  the  effect  that  an  infant 
married  woman  whose  husband  is  also  an  infant 
under  the  age  of  21  years,  may  have  a  guardian  ap- 
pointed for  her  by  the  circuit  court  in  the  county  in 
which  she  and  her  husband  resides  and  her  property 
is  situate,  and  such  guardian  may  sell  the  real  estate 
of  such  ward  upon  order  of  the  proper  court.    That 
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the  circuit  court  haying  Jurisdiction^  and  having  con- 
firmed the  guardian's  sale,  the  same  cannot  be  set 
aside  for  want  of  notice  thereof  by  the  guardian.  It 
is  contended  by  the  appellant  that  by  the  terms  of  the 
statute  a  sale  by  a  guardian  of  real  estate  of  his  ward, 
under  an  order  of  court  is  Toid,  if  made  without  notice 
of  such  sale. 

The  statute  provides  that:  "Upon  such  bond  being 
filed  and  approved  by  the  court,  the  court  shall  order 
the  sale  of  such  real  estate,  providing  in  the  order  for 
reasonable  notice  of  such  sale,  the  credits  to  be  given 
for  the  payment  of  the  purchase  money,  and  the  mode 
of  securing  the  same:  Provided,  however ,  That  if  the 
appraised  value  of  the  real  estate  ordered  to  be  sold 
shall  not  exceed  one  thousand  dollars,  the  court  may 
order  said  real  estate  to  be  sold  at  private  sale  with- 
out notice/'  Section  2697,  Burns'  R.  S.  1894  (2533,  R. 
S.  1881). 

This  statute  requires  the  court  ordering  such  a  sale 
to  provide  in  the  order  for  reasonable  notice  thereof, 
except  when  the  appraised  value  of  the  real  estate 
does  not  exceed  $1,000.00,  in  which  case  the  court  is  au- 
thorized to  order  it  sold  at  private  sale  without  notice. 
But  here  the  appraised  value  was  $3,600.00  which 
makes  it  erroneous  for  the  court  to  order  it  sold  with- 
out providing  in  the  order  for  reasonable  notice  of 
such  sale,  and  ordering  it  sold  at  private  sale,  both  of 
which  the  court  did  in  this  case.  The  order  seems  to 
have  been  silent  on  the  subject  of  notice,  but  not 
silent  as  to  the  sale  being  ordered  to  be  made  private. 

The  land  was  sold  at  private  sale  without  notice, 
which  facts  are  set  forth  in  the  report  of  sale,  and 
with  these  facts  before  the  court  it  confirmed  the  sale 
and  ordered  a  deed  made  pursuant  to  such  sale  which 
was  done  and  approved  by  the  court.  The  same  lan- 
guage  was  empoyed   in   section   114,   p.  613,  R.  8. 
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1843,  concerning  guardians'  sales  as  that  employed  in 
the  section  above  quoted,  and  this  court  construing  the 
former  statute  in  Worthmgton  v.  Dunkin,  41  Ind.  at 
page  524,  said:  "We  are  of  opinion  that  under  these 
provisions  notice  was  not  contemplated  in  cases  of 
private  sales."  Therefore,  the  order  in  this  case  re- 
quiring the  guardian  to  sell  at  private  sale  evidently 
contemplated  a  sale  without  notice,  and  must  be  con- 
strued afi  an  order  authorizing  a  private  sale  w;ithout 
notice.  This  was  an  erroneous  order,  but  not  void 
when  collaterally  attacked,  as  is  the  case  here.  The 
court  had  acquired  jurisdiction  by  the  filing  of  a  peti- 
tion by  the  guardian,  the  appointment  of  appraisers 
and  the  report  of  their  appraisement,  and  the  execu- 
tion of  the  additional  bond  to  the  approval  of  the 
court,  as  provided  for  in  sections  2692-2696,  Bums^  R. 
S.  1894  (2528-2532,  R.  S.  1881).  It  has  been  held  under 
these  sections  that  a  sale  under  an  order  of  court  by 
the  guardian  without  giving  the  additional  bond  re- 
quired, and  without  afterwards  accounting  fop  the  pro- 
ceeds of  the  sale  that  the  title  and  interest  of  the 
wards  are  not  divested.  McKeever  v.  JBaK,  71  Ind.  398. 
It  was  held  in  that  case  that  the  filing  of  the  addi- 
tional bond  was  a  necessary  step  to  give  the  court  com- 
plete jurisdiction.  See  Mnrquis  v.  Davis,  113  Ind.  219. 
But  it  ha«  been  held  that  a  guardian's  sale  might  be 
upheld  where  the  jurisdictional  step  of  filing  the  ad- 
ditional bond  had  not  been  taken  and  no  such  bond 
had  been  given,  if  it  appears  that  the  guardian  faith- 
fully accounted  for  the  proceeds  of  the  sale,  and  that 
in  such  case  the  wards  have  no  equity  upon  which  to 
invoke  the  aid  of  the  court  to  set  aside  the  sale.  De- 
quindre  v.  Williams^  31  Ind.  444;  Foster  v.  Birch,  14 
Ind.  445;  Decker  v.  Fessler,  146  Ind.  16.  In  the  case 
before  us  the  appellant's  claim  is  entirely  devoid  of 
all  equity.    The  sale  was  for  a  sum  far  in  excess  of  the 
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appraised  value  of  the  land  and  for  all  the  land  was 
worth,  and  the  proceeds  have  been  faithfully  ac- 
counted for  to  the  ward  by  the  guardian.  But  aside 
from  this,  the  court  making  the  order  of  sale  had  com- 
plete jurisdiction,  and  jurisdiction  implies  the  power 
to  decide  incorrectly  as  well  as  correctly,  to  decide 
wrong  as  well  as  right.  It  is  the  imperative  duty  of 
the  court  to  decide  right,  and,  to  followthe  law,  but  if  it 
be  clothed  with  complete  jurisdiction  and  it  errs  and 
decides  wrong,  the  judgment  is  nevertheless  as  bind- 
ing and  effective  upon  a  collateral  attack  as  if  it  had 
decided  right.  It  was  error  in  the  court  to  order  the 
land  sold  at  private  sale,  and  it  was  error  not  to  pro- 
vide in  the  order  for  reasonable  notice  of  such  sale, 
and  it  was  also  error  to  confirm  such  sale.  But  the 
principles  above  mentioned  require  us  to  hold  the  sale 
not  void,  nor  even  voidable  on  this  collateral  attack  on 
account  of  said  errors  or  either  of  them.  The  princi- 
ples mentioned  have  been  correctly  applied  by  this 
court  to  guardians'  and  administrators'  sales  of  real 
estate.  Meikel  v.  Borders,  129  Ind.  529,  was  that  sort 
of  a  case.  It  was  there  said,  on  page  531,  that:  **The 
record  shows  that  the  Putnam  Circuit  Court  acquired 
jurisdiction  of  the  proceedings  to  sell  the  land  upon  a 
petition  by  the  proper  guardian,  and  that  each  step 
was  taken  under  it<s  supervision,  and  the  sale  of  the 
land  and  deed  to  Diltz  were  approved  by  the  court. 
This  judgment  is  conclusive  when  questioned  collater- 
ally. Walker  v.  Hill,  111  Ind.  223,  235;  Dequindre  v. 
Williams y  31  Ind  444;  Worthington  v.  Dunkin,  41  Ind. 
515;  Davidson  v.  Koehler,  76  Ind.  398;  Pepper  v.  Zahn- 
singer,  94  Ind.  88."  See  also  to  the  same  effect,  Nesbit  v. 
Miller,  125  Ind.106.  We  are  therefore  of  opinion  that 
the  trial  court  did  not  err  in  its  conclusions  of  law. 
We  now  turn  to  the  consideration  of  the  fifth  and 
sixth  paragraphs  of  the  complaint.    They  are  substan- 


NOVEMBER  TERM,  1896— Vol.  147.        255 

Eliaaon  et  al.  v.  Bronnenberg  ei  al. 

tially  alike^  and  attempt  to  charge  a  fraudulent  con- 
spiracy between  the  guardian  and  the  purchaser  at 
the  guardian's  sale,  whereby  it  was  sought  by  them  to 
cheat  the  ward  out  of  her  land  by  means  of  a  pre- 
tended guardian's  sale,  under  the  order  of  said  Madi- 
son Circuit  Court.  A  material,  indispensable  and 
necessary  averment  in  each  of  said  paragraphs  to 
make  them  good  was  the  allegation  that  the  pur- 
chaser at  said  guardian's  sale  never  paid  the  purchase 
money  for  said  land.  But  the  special  finding  shows 
that  such  purchase  money  was  paid  by  the  purchaser 
to  the  guardian.  That  fact  was  within  the  issues 
made  by  the  third  and  fourth  paragraphs  of  the  com- 
plaint and  the  answer  of  general  denial  thereto. 
Therefore,  we  need  not  inquire  whether  the  court 
erred  in  sustaining  the  demurrer  to  the  fifth  and  sixth 
paragraphs  of  the  complaint  or  not,  for  the  reason  that 
if  it  did  so  err,  the  error  is  harmless,  because  under 
other  issues  facts  have  been  conclusively  established 
showing  that  so  much  of  those  paragraphs  to  be  un- 
true as  to  effectually  overthrow  and  destroy  them. 
For  that  reason,  if  any  error  was  committed  in  sustain- 
ing the  demurrer  thereto,  it  was  harmless.  This  shows 
that  the  merits  of  the  case  have  been  fairly  deter- 
mined, in  which  case  there  can  be  no  reversal.  Section 
670,  Bums'  R.  S.  1894  (658,  R.  S.  1881). 

No  available  error  being  presented,  the  judgment  is 
affirmed. 
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The  Cleveland,  Cinoinnati,  Chicago  and  St.  Louis 
Railway  Company  v.  Ward,  Administrator. 

[No.  17,658.    Filed  Nov.  d4, 1896.    Rehearing  denied  March  12, 1897.] 

Appeal  Ain>  Error.— Befuaal  to  Give  Itutructions.— The  refusal  to 
give  an  instruction  cannot  be  considered  on  appeal  where  it  does 
not  appear  that  the  instruction  was  asked  at  the  proper  time,  nor 
that  the  record  contains  all  the  instructions  given,  nor  that  the  in- 
structions were  filed,    p,  257. 

Railroads. — Defective  Etigine. — Inspection. — A  railroad  company 
does  not  discharge  its  duty  toward  its  employes  by  having  a  com- 
petent inspector  inspect  the  engine,  imless  the  inspection  was  a 
reasonably  careful  one.    pp.  £69,  £66,  £66. 

Eyidenge. — RaUroad. — Inspection  of  Engine. — In  an  action  against 
a  railroad  company  for  the  death  of  an  employe  caused  by  the  col- 
lapse of  an  engine,  evidence  that  the  engine  had  been  inspected  by 
a  competent  inspector  three  days  before  the  accident,  tends  to 
prove  that  the  inspection  was  made  with  reasonable  care,  but  evi- 
dence as  to  the  condition  of  the  engine  after  the  collapse  may  be 
introduced  to  show  that  the  inspection  had  not  been  properly  made, 
and  it  will  be  for  the  jury  to  determine  under  all  the  evidence 
whether  or  not  the  inspection  was  a  reasonably  careful  one.  pp. 
£69-£66. 

Prom  the  Randolph  Circuit  Court.    Affirmed. 
B.  K.  Elliott  and  W.  F.  Elliott,  for  appellant 
J.  W.  Newton  and  EngU  &  Wardj  for  appellee. 

Howard,  J. — On  January  14,  1894,  at  the  town  of 
Winchester,  the  apppellee's  decedent,  a  fireman  on 
appellant's  engine  No.  383,  was  killed  by  the  col- 
lapse of  said  engine.  In  this  action  appellee  has 
sought  to  recover  damages  for  the  death  of  his  de- 
cedent, alleging  that  the  same  was  caused  by  the  neg- 
ligence of  the  appellant.  The  jury  returned  a  gen- 
eral verdict  for  the  appellee,  answering  also  certain 
interrogatories  propounded  to  them.    On  this  appeal, 
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it  is  contended  by  the  appellant  that  the  court-  erred 
in  overruling  the  motion  for  a  new  trial. 

One  cause  assigned  in  favor  of  the  motion  for  a  new 
trial  is,  that  the  court  erred  in  refusing  to  give  instruc- 
tion numbered  14,  as  requested  by  the  appellant. 
There  are  several  reasons  why  the  question  so  raised 
^cannot  be  considered.  In  the  first  place,  as  said  in 
Puett  V.  Beardy  86  Ind.  104,  "It  does  not  appear  that 
the  instruction  was  asked  at  a  proper  time."  It  should 
be  shown  affirmatively  that  the  request  was  made  in 
due  season,  that  is  at  or  immediately  after  the  close 
of  the  evidence.  Section  542,  Burns^  R.  S.  1894  (533, 
R.  S.  1881);  Evansville,  etc.,  R.  R.  Co.  v  Crist,  116  Ind. 
446. 

Neither  does  it  appear  that  all  the  instructions  are 
in  the  record;  and  it  must  be  presumed  that  the  in- 
struction refused,  if  a  correct  one,  was  embodied  in 
some  other  instruction  given.  Puett  v.  Beard,  supra. 
Finally,  it  is  not  disclosed  by  the  record  whether  the 
instructions  were  ever  filed,  as  required  by  the  stat- 
ute above  cited.  Except  when  instructions  are 
brought  into  the  record  by  bill  of  exceptions,  it  should 
affirmatively  appear  that  they  have  been  filed.  Blount 
V.  Bicky  107  Ind.  238;  Fort  WaynCy  etc.,  B.  W.  Co. 
V.  BeyerUy  110  Ind.  100;  OhiOy  etc.,  B.  W.  Co.  v. 
ThmUy  138  Ind.  18. 

The  main  contention  of  appellant  is  that  the  verdict 
is  not  supported  by  the  evidence. 

Engine  No.  383,  the  collapse  of  which  caused  the 
death  of  appellee's  decedent,  was  purchased  by  appel- 
lant from  reputable  builders  in  1887,  and  was  repaired 
in  appellant's  shops  in  1891,  the  fire  box  being  in  part 
renewed  and  new  stay-bolts  being  put  in  in  place  of 
those  found  broken.  In  April,  1893,  nine  months  be- 
Vol.  147—17 
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fore  the  accident,  the  engine  was  subjected  to  a  hy- 
draulic test. 

After  the  collapse  of  the  engine  it  was  found  that 
47  of  the  600,  or  over,  stay-bolts  used  to  hold  together 
the  outer  and  inner  sheets  of  the  fire-box  were  broken. 
The  broken  bolts  were  clustered  together,  in  a  square, 
or  nearly  so,  close  to  the  center  and  on  the  right  side  of 
the  fire-box;  and  the  sheet  on  this  side  was  forced  in- 
ward. 

It  would  appear  to  have  been  the  rule  of  the  com- 
pany to  have  the  stay-bolts  inspected  as  often  as  once 
a  week,  to  discover  whether  any  were  burnt  out  or 
broken  by  the  contraction  and  expansion  of  the  inner 
and  outer  sheets  of  the  fire-box.  The  test  used  by  ap- 
pellant to  learn  the  condition  of  the  stay-bolts  is 
what  is  called  the  hammer  test  The  heads  only  of 
the  bolts  can  be  seen  from  the  fire-box,  and  it  is  agreed 
that  the  hammer  test  is  the  best  and  only  practicable 
means,  and  the  one  in  general  use  on  all  railroads,  to 
learn  the  condition  of  the  part  of  the  stay-bolts  con- 
cealed between  the  two  sheets  of  the  fire-box. 

To  make  the  hammer  test,  the  inspector,  after  the 
engine  has  cooled,  enters  the  fire-box,  carrying  a 
torch  and  hammer,  and  taps  the  head  of  each  stay-bolt, 
and  is  thus  enabled,  by  the  sound,  or,  as  it  is  also 
claimed,  by  feeling  the  vibrations  of  the  sheet  with 
one  hand,  to  tell  whether  the  bolt  is  whole  or  broken. 
If,  however,  the  bolt  is  freshly  broken  between  the 
sheets,  and  the  broken  ends  still  fit  close  to  each  other, 
it  is  admitted  that  it  may  be  more  difficult  to  tell  by 
the  hammer  whether  the  bolt  is  yet  whole  or  not.  No 
better  test,  though,  is  known,  save  taking  the  fire-box 
apart,  which  is  agreed  to  be  impracticable  for  ordinary 
and  usual  testing. 

The  last  hammer  test  of  the  stay-bolts  in  this  case 
was  made  January  11, 1894,  three  days  before  the  dis- 
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aster;  and  the  dispute  between  counsel  is,  whether  the 
test  then  made  was  a  reasonably  careful  one,  or, 
rather,  whether  there  was  competent  and  sufficient 
evidence  from  which  the  jury  might,  as  they  did,  infer 
that  the  test  made  was  not  a  reasonably  careful  one. 

An  examination  was  also  made  on  the  morning  of 
the  day  of  the  accident,  by  merely  looking  into  the  fire- 
box; but  it  is  evident  that  but  little  reliance  could  be 
placed  on  this  examination  as  to  the  condition  of  the 
stay-bolts,  only  the  heads  of  which  could  be  seen  by 
looking  into  the  fire-box. 

Counsel  for  appellant  admit,  that  it  is  the  employ- 
er's duty  to  make  reasonably  careful  inspection;  but 
they  contend,  that  if  reasonable^care  is  used  in  select- 
ing inspectors,  and  if  the  inspection  is  made  in  the 
usual  manner,  there  is  no  breach  of  duty,  and  there- 
fore no  liability,  even  though  it  is  discovered  after  the 
accident,  that  defects  existed.  They  say,  further,  that 
the  burden  is  on  the  plaintiff  to  establish  negligence, 
and  that  he  cannot  establish  negligence  except  by 
showing  the  inspector's  incompetency,  or  by  showing 
that  there  was  not,  in  fact,  a  reasonably  careful  in- 
spection made.  There  can  be  no  doubt  that  these  last 
two  propositions  are  correct  statements  of  the  law. 

The  jury  find  that  the  inspector  was  incompetent; 
but,  without  considering  whether  that  finding  is  sup- 
ported by  the  evidence,  it  may  be  said  that  the  im- 
portant question  here  is,  whether  there  was  competent 
and  sufficient  evidence  to  prove, or  from  which  the  jury 
might  infer,  that,  on  January  11,  1894,  the  inspection 
made  was  not  a  reasonably  careful  inspection,  and 
such  as  the  appellant  was  in  duty  bound  to  make;  for, 
even  if  the  inspector  were  competent,  yet  if  the  in- 
spection made  by  him  were  not  a  reasonably  careful 
one,  or  one  such  as  is  usually  made  by  reasonably  care- 
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ful  and  competent  inepectors,  the  appellant  would 
still  be  liable. 

The  inspection  of  the  stay-bolts  of  engine  No.  383, 
made  on  the  night  of  January  11, 1894,  was  by  Ezra  Liu 
Lepper,  a  boiler  maker  long  in  the  service  of  appellant. 
Taking  appellant's  evidence  alone,  and  it  appears 
quite  satisfactorily  that  the  inspector  was  competent; 
nor  is  this  evidence  directly  controverted,  and,  if  con- 
troverted at  all,  it  is  only  by  inference  from  his  own 
Sijxd  other  testimony.  Mr.  Lepper  had  no  personal 
recollection  of  having  made  the  inspection^  and  de- 
pended for  his  knowledge  wholly  upon  the  report 
made  by  him.  This  report,  signed  by  him,  showed  that 
on  January  11, 1894,  all  the  stay-bolts  had  been  exam- 
ined and  none  found  broken.  After  the  accident  the 
condition  of  the  fire-box  and  stay-bolts  was  examined 
by  several  skilled  persons,  machinists,  engine  and 
boiler  makers,  firemen,  engineers  and  others,  and  from 
the  evidence  of  these  men  we  are  of  opinion  that  the 
jury  might  conclude  that  the  report  made  by  the  in- 
spector was  incorrect,  that  many  of  the  stay-bolts 
must  have  been  broken  at  the  time  they  were  reported 
sound  by  him. 

John  Fitzmorris,  a  machinist  of  fifteen  years'  expe- 
rience in  repairing  and  working  on  boilers,  took  a  light 
and  examined  the  fire-box  immediately  after  the  col- 
lapse. He  found  the  right  side  outer  sheet  of  the  fire- 
box torn  off  and  thrown  over  toward  the  left,  with  47 
of  the  stay-bolts  broken  in  two,  some  of  the  broken 
parts  clinging  to  the  outer  sheet,  and  some  to  the  inner. 
The  space  covered  by  the  broken  bolts  "formed  a 
square,"  some  running  up  from  the  square  "into  a  kind 
of  neck."  They  were  all  "near  the  center  of  the  fire- 
sheet."  This  witness  further  testified  that  of  the  47 
broken  bolts  there  were  seven  or  eight  along  the  bot- 
tom "that  looked  like  they  had  been  broken  off  for 
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some  time;  that  is,  the  ends  of  them  were  smooth  like 
they  had  come  together/^  The  ends  of  the  more  re- 
cently broken  bolts  were  not  smooth,  bnt  of  a  "ragged 
appearance."  The  bolts  that  had  been  broken  off  for 
sometime  "were  in  a  bunch,"  or  "were  all  in  one 
square."  He  also  testified  that  the  breaking  of  one 
stay-bolt  would  weaken  the  others  around  it,  put  more 
strain  on  the  stay-bolts  next  to  it,  and  that  after  the 
seven  or  eight  worn  stay-bolts  were  broken  the  engine 
would  not  be  safe. 

William  Pitzmorris,  a  machinist  and  engine  builder 
of  many  years^  experience,  a  very  intelligent  witness, 
gave  much  evidence  of  a  similar  character.  He  dis- 
covered some  stay-bolts  that  "appeared  to  have  been 
broken  for  some  time,  could  not  say  how  long,  and 
then  all  around  them  were  considerable  more."  The 
bolts  that  appeared  to  have  been  broken  for  some  time 
were  "slick  where  the  two  ends  work  together.  The 
end  of  it  was  worn  smooth.  The  fibre  was  all  worn  off 
of  it;  where  on  the  others  that  had  recently  broke  off 
the  fibre  was  still  on  the  stay-bolt,  that  is,  the  ragged 
and  sharp  edges  to  them.  They  were  broken  fop  some 
time.  It  was  worn  smooth.  There  were  none  of  those 
ragged  edges."  He  also  testified  that  if  one  stay-bolt 
was  broken  it  would  throw  greater  pressure  upon  the 
adjacent  bolts;  that  if  five  or  six  stay-bolts  were 
broken  the  fire-sheet  "would  be  in  bad  shape,"  and 
that  if  seven  or  eight  bolts  were  broken  near  together 
the  engine  "would  not  be  safe,"  that  "it  would  make 
it  in  a  very  bad  condition."  This  witness  also  noticed 
that  it  did  not  seem  that  the  stay-bolts  broke  that  way 
at  once,  "some  wear  more  than  others."  The  ends 
might  wear  smooth  by  the  vibration  of  the  side  sheets 
in  two  or  three  days,  and  it  might  take  a  month. 

James  M.  Richert,  a  locomotive  fireipan,  looked  into 
the  fire-box  on  the  day  after  the  accident.    He  testified 
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that  the  bottom  row  of  stay-bolts  on  the  right  side, 
also  the  top  row  and  part  of  the  one  next  to  it,  seemed 
to  have  been  recently  broken;  the  other  rows  showed 
^'appearance  as  though  they  had  been  broken  oflf  some 
time;"  the  "appearance  was  corroded  with  scales/' 
"scales  and  mud."  The  bottom  and  upper  rows  where 
broken  "showed  bright;"  the  others,  in  his  opinion, 
"had  been  broken  and  separated  some  time  before  the 
explosion."  As  to  whether  an  engine  with  stay-bolts 
so  broken  off  and  corroded  for  such  length  of  time 
would  be  s^fe,  he  replied,  "she  was  not,  according  to 
my  judgment." 

William  Oarstein,  superintendent  of  motive  power 
for  the  appellant  railroad  system,  said  that  if  one  stay- 
bolt  wa6  broken  it  would  increase  the  pressure  on 
each  of  the  surrounding  bolts,  and  as  more  bolts  were 
broken  the  pressure  on  the  remaining  bolts  would  con- 
tinue to  increase. 

Thoma&  A.  Lewis,  mechanical  engineer  of  the  ap- 
pellant company,  in  answer  to  the  question  as  to 
whether  an  engine  is  safe  to  run  with  broken  stay- 
bolts,  said:  "They  are  safe  to  run  if  not  too  many  of 
them  are  broken."  He  also  said  that  if  one  stay-bolt 
were  broken  the  added  pressure  on  the  others  would 
render  them  more  liable  to  be  broken,  and  the  more 
that  were  broken  the  more  likely  the  remainder  were 
to  be  broken. 

We  think  this  evidence  must  have  caused  the  jury 
to  question,  very  seriously,  whether  a  careful  examina- 
tion had  been  made  by  the  inspector;  Lepper,  on  the 
night  of  January  11,  1894,  three  days  before  the  col- 
lapse of  the  engine.  It  was  the  province  of  the  jury 
to  weigh  the  conflicting  evidence;  and,  if  they  were  of 
opinion,  after  considering  all  the  evidence,  that  Lep- 
per had  not,  in  fact,  made  such  careful  examination, 
but  that  seven  or  eight  of  the  stay-bolts  had  been 
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broken  for  some  time  when  hte  report  showed  them  to 
be  sounds  we  cannot  disturb  their  finding.  Lepper, 
himself^  does  not  remember  making  this  inspection^ 
but  goes  by  his  report.  If  he  actually  sounded  each 
bolt  in  the  inspection  made  that  nighty  it  would  seem 
that  he  must  have  discovered  at  least  some  of  the 
broken  bolts^  but  his  report  shows  them  all  unbroken. 
About  a  month  after  the  disaster  the  company  had 
Lepper  examined  as  to  his  ability  to  detect  broken 
stay-bolts  by  the  hammer  test,  and  he  found  them 
all.  He  could,  consequently,  hardly  have  missed  all, 
had  he  made  a  careful  inspection  just  a  month  pre- 
vious. 

The  jury  not  only  found  a  general  verdict  for  appel- 
lee, but  they  found  specially  that  at  the  inspection 
made  on  January  11,  1894,  the  fire-box  and  stay-bolts 
were  not  found  to  be  sound  or  in  good  condition.  We 
think  the  record  shows  competent  and  sufficient  evi- 
dence to  support  the  finding  so  made. 

In  a  late  Michigan  case,  Woods  v.  ChicagOy  etc.,  R.  W. 
Co. J  66  N.  W.  328,  there  was,  as  in  this  case,  evi- 
dence that  a  number  of  broken  stay-bolts  were  worn 
smooth,  that  the  process  of  wearing  smooth  requires 
some  time,  that  by  the  hammer  test  90  per  cent,  of  all 
broken  bolts  could  be  discovered,  and  that  the  bolts 
break  gradually.  The  court  held  that  from  this  evi- 
dence the  jury  might  find  that  in  an  inspection  made 
by  the  hammer  test  fourteen  days  before  the  accident, 
the  company  was  negligent.  The  court  also  held  that 
a  person  who  had  been  a  locomotive  engineer  for  four- 
teen years,  who  had  known  stay-bolts  to  break,  and 
seen  them  taken  off,  and  who  had  been  in  machine 
shops  a  good  deal,  might  testify  as  to  whether  broken 
stay-bolts  which  he  had  examined  were  recently 
broken  or  not. 

As  to  the  conflict  of  evidence  in  that  case,  which  is 
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Bimilar  to  the  conflict  in  the  case  at  bar.  the  court 
there  said:  "We  think,  in  view  of  this  testimony,  and 
the  testimony  which  tended  to  show  that  a  large  num- 
ber of  the  stay  bolts  were  broken  a  sufficient  length  of 
time  before  the  injury  so  that  their  ends  had  become 
worn  smooth^  and  that  the  process  of  wearing  them 
smooth  must  have  been  very  slow,  according  to  any 
theory,  and  in  view  of  the  fact  that  the  testimony 
shows  that  these  bolts  break  gradually,  it  became  a 
question  for  the  jury  whether  the  witnesses.  Hunter 
and  Kelly,  made  a  proper  hammer  test  at  the  time 
stated.  If  their  testimony  could  not  be  disputed  in  the 
manner  adopted  in  this  case,  it  follows  that,  however 
incredible  the  surroundings  may  make  their  testimony 
that  they  performed  their  full  duty^  their  testimony 
must  be  accepted  as  true.''  See,  also,  Fuller  v.  Jewetty 
80  N.  Y.  46;  Jndianay  etc.,  R.  W.  Co.  v.  Snyder,  140  Ind. 
647. 

At  the  test  made  of  appellant's  inspectors,  in  Feb- 
ruary after  the  accident,  Mr.  Lepper,  the  night  in- 
spector, was  found  to  have  made  a  perfect  inspection, 
having  then,  by  the  hammer  test,  discovered  all  the 
broken  bolts  in  the  engine  examined.  At  the  same 
February  inspection,  the  day  inspector  discovered  all 
but  one  of  the  broken  bolts  in  an  engine  then  exam- 
ined by  him;  and  he  was  therefore  said  to  have  proved 
himself  a  fairly  good  inspector.  In  the  Michigan  case 
cited,  it  was  shown  that  in  a  reasonably  careful  in- 
spection, "90  per  cent.,  at  least,  of  the  broken  stay 
bolts  would  be  discovered  by  the  hammer  inspection." 
There  was,  in  the  case  at  bar,  competent  evidence 
given  from  which  it  might  be  concluded  that,  at  the 
time  when  the  inspection  was  made  of  engine  383, 
seven  or  eight  stay-bolts  were  actually  broken.  The 
evidence  also  authorized  the  conclusion  that,  had  a 
reasonably  careful  test  been  then  made,  almost  all  of 
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the  broken  bolts,  according  to  the  Michigan  case  90 
per  cent  of  them,  would  then  have  been  discovered. 
The  inspector,  however,  reported  none  of  them  brolon« 
The  jury  were,  therefore,  justified  in  finding  that  a 
reasonably  careful  inspection  had  not  been  made  on 
the  night  of  January  11,  1894.  If  the  evidence  given 
by  the  report  alone  should  control,  then  it  would  fol- 
low that  no  matter  how  inefficient  an  examination  had 
been  made,  yet  this  report  could  not  be  contradicted, 
but  it  must  be  taken  for  granted  that,  an  inspection 
by  the  hammer  having  been  shown,  the  inference 
would  necessarily  follow  that  a  reasonably  careful  in- 
spection had  been  made.    This  cannot  be  the  law. 

The  jury,  therefore,  having  weighed  the  evidence, 
and  there  being  competent  and  sufficient  evidence  to 
sustain  their  verdict,  we  cannot  disturb  it. 

Judgment  affirmed. 

Monks,  J.,  took  no  part  in  the  decision  of  this  case. 

On  Petition  for  Rehearing. 

Howard,  J. — In  their  petition  for  a  rehearing,  coun- 
sel for  appellant,  in  effect,  ask  us  to  weigh  the  evi- 
dence heard  by  the  jury,  and  upon  which  they  based 
their  verdict.  This  is  not  our  province.  It  is  shown 
in  the  principal  opinion  that  there  was  competent  evi- 
dence sufficient  to  sustain  the  verdict  of  the  jury. 
That  is  enough.  The  fact  that  some  contradictory  evi- 
dence was  heard  will  not  justify  a  reversal  of  the  judg- 
ment. Counsel  also  insist  that  because  there  was  an 
inspection  of  the  fire-box  three  days  before  the  col- 
lapse, and  because  there  was  evidence  tending  to  show 
that  the  inspector  was  competent  for  the  work,  it 
therefore  follows  that  the  appellant  was  not  liable. 
This  is  not  the  law,  even  as  admitted  by  counsel  in 
their  original  brief.    It  is  not  only  necessary  that  the 
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company  should  have  provided  a  competent  inspector, 
but  it  is  even  more  necessary  that  the  inspection  made 
should  be  a  reasonably  careful  one.  The  inspector 
might  be  competent,  in  a  sense,  that  is,  he  might  have 
the  necessary  skill  and  experience  to  make  a  careful 
test  of  the  boiler  and  fire-box,  but  if,  through  careless- 
ness or  inattention,  he  actually  failed  to  make  a  rea- 
sonably careful  inspection,  the  company  would, 
thereby,  have  failed  in  the  discharge  of  the  duty  rest- 
ing upon  it,  no  matter  whether  the  inspector  were 
competent  or  not.  So,  in  the  recent  case  of  Egan  v. 
Dry  Dock,  etc.,  Co.  42  N.  Y.  Sup.  188,  the  following  was 
approved :  "The  inspection  of  the  boiler  was  the  duty 
of  the  defendant.  Had  such  duty  been  carelessly  or 
negligently  performed,  even  by  a  competent  inspector, 
the  master  would  still  be  liable."'  And  in  Durkin  v. 
Sharp,  88  N.  Y.  225,  the. court  said:  "The  inspection 
of  the  track  was  a  duty  of  the  master.  Had  such  duty 
been  carelessly  and  negligently  performed,  even  by  a 
competent  inspector,  the  master  would  still  be  liable.^^ 
The  like  rule  was  maintained  in  the  Indiaiui  Car  Co.  v. 
Parker,  100  Ind.  181,  where  the  subject  of  inspection 
by  the  employer  is  very  fully  treated,  and  the  author- 
ities are  cited  and  discussed,  and  the  court  concludes 
that,  "The  rule  is  supported  by  sound  principle." 
The  petition  is  overruled. 
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[No.  17,781.    Filed  Deo.  8, 1896.    Rehearing  denied  March  12, 1897.] 

Railroads. —  Defective  Coupling  Link. —  Complaint, — ContrHmtory 
Negligence. — In  an  action  against  a  railroad  company  for  injuries 
to  plaintiff  caused  by  a  defective  coupling  link  a  complaint  alleg- 
ing that  **the  defect  was  patent  and  open  to  inspection  of  defendant 


NOVEMBER  TEEM,  1896— Vol.  147.        267 

Louisville,  New  Albany  and  Chicago  Railway  Company  v,  Howell. 

if  an  examination  of  the  same  had  been  made/'  does  not  show  con- 
tributory negjligence  on  the  part  of  the  plaintiff  for  failure  to  ob- 
serve the  defect,     pp.  268~i70. 

Sakb. — Defective  Appliances. — Duty  of  Company. — A  railroad  brake- 
man  has  a  right  to  assume  that  the  company  has  furnished  an  en- 
gine and  cars  the  appliances  of  which  were  in  reasonably  safe  con- 
dition, and  he  is  not  required  to  make  a  careful  examination  and 
inspection  to  see  whether  or  not  the  company  has  performed  its 
duty.     pp.  271,  272. 

Appeal. — Harmless  Error. — Error  cannot  be  predicated  upon  the  rul- 
ing of  one  paragraph,  of  a  pleading,  where  there  is  another  para- 
graph under  which  the  same  evidence  would  be  admissible,   p.  272. 

ExPBRT  Testimony. — Medical  Witness. — Re-examination. — It  is  not 
proper  on  the  re-examination  of  a  medical  expert  for  such  wit- 
ness to  testify  as  to  what  is  said  in  a  certain  medical  authority  as 
to  the  difference  between  certain  diseases,  for  the  purpose  of  show- 
ing which  of  the  diseases  was  indicated  by  the  discharges  from 
plaintiff's  wound,    p.  274. 

From  the  Washington  Circuit  CJourt.  Affirmed. 

E.  C  Field,  W.  S.  Kinnan  and  Asa  Elliott,  for 
appellant. 

J.  A.  Zaring,  M.  B.  Hottd  and  Mitchell  <b  Mitchellj 
for  appellee. 

Howard,  J. — ^The  appellee  was  a  freight  brake- 
man  in  the  service  of  appellant,  and  brought  this  ac- 
tion to  recover  damages  for  injury  alleged  to  have 
been  caused  by  negligence  of  appellant  in  the  use  of  a. 
defective  coupling  link. 

The  particulars  of  the  accident  are  stated  in  appel- 
lant's brief  as  follows: 

'^The  appellant  had  a  freight  train  bound  from 
Bloomington  to  New  Albany,  Indiana,  on  July  27, 
1894.  That  train  had  received  an  order  to  meet  a 
north  bound  train  at  Salem,  Indiana.  At  this  place 
there  was  a  siding,  and'  the  freight  train  in  question 
headed  in  upon  this  siding,  in  order  to  leave  the  main 
track  unobstructed  for  the  passage  of  the  north  bound 
train.    On  this  siding  there  were  idle  care,  which  it 
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was  necessary  to  move  farther  in  on  the  siding,  in 
order  to  let  the  train  in  far  enough  to  clear  the  main 
track.  The  engine  and  train  moved  up  near  to  these 
other  cars,  when  it  was  necessary  for  the  appellee,  as  a 
part  of  his  duties,  to  stand  on  the  front  of  the  pilot  of 
the  engine  and  hold  up  what  is  known  as  a  shackle 
bar,  which  is  an  iron  coupling  appliance  about  three  or 
four  inches  in  diameter,  and  four  or  five  feet  in  length, 
extending  over  the  pilot,  and  when  used  it  was  neces- 
sary for  appellee  to  raise  the  lower  end  of  it  up  to  a 
point  level  with  the  drawbar  on  the  car  in  front,  in 
order  to  couple  the  engine  thereto.  While  the  api)el- 
lee  was  on  the  pilot  holding  up  this  shackle  bar  to 
make  such  coupling,  the  engine  and  train  moved  for- 
ward toward  the  cars  in  front  to  enable  appellee  to 
make  the  coupling.  The  train  was  a  heavy  one  and 
was  moving  up  grade,  and  when  at  or  near  to  said 
standing  cars,  the  train  broke  in  two  between  the 
second  and  third  cars  next  back  of  the  engine,  and  the 
engine  suddenly  shot  forward  and  threw  appellee 
backward,  and  he  was  caught  by  the  shackle  bar  and 
his  arm  was  broken  and  badly  mashed." 

After  the  accident  it  was  discovered,  by  an  inspec- 
tion made  by  the  trainmen,  that  the  defective  coupling 
link,  the  parting  of  which  had  caused  the  train  to 
break  in  two. and  so  brought  about  appellee's  injury, 
had  an  old  rusted  flaw  and  "was  cracked  and  broken 
about  one-third  of  the  way  into,"  as  the  verdict 
states  it. 

The  sufficiency  of  the  complaint  and  the  correctness 
of  the  court's  ruling  in  sustaining  a  demurrer  to  the 
second  paragraph  of  answer, and  in  overruling  the  mo- 
tion for  a  new  trial,  are  called  in  question. 

The  part  of  the  complaint  which  it  is  claimed  shows 
contributory  negligence  on  the  part  of  the  appellee  is 
as  follows: 
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^^That  defendant  was  using  on  said  train  a  defective 
coupling  link  which  was  cracked  and  worn  and  partly 
broken,  and  was  being  used  to  couple  the  first  car  be- 
hind the  engine  to  the  one  immediately  behind  it;  that 
said  defect  in  said  link,  and  the  said  worn,  cracked 
and  broken  place  therein,  was  patent  and  open  to  the 
inspection  of  defendant  if  an  examination  of  the  same 
had  been  made,  and  defendant  knew  or  might  have 
known  of  said  defective,  worn,  cracked  and  broken 
condition  of  said  link;  that  said  link  was  unsafe  and 
unfit  for  use  on  said  train,  and  defendant  knew  this, 
or  might  by  due  inspection  have  known  the  same,  but 
carelessly  and  negligently  used  and  continued  to  use, 
and  caused  to  be  used,  said  coupling  link  on  said 
freight  train;  that  plaintiff  knew  nothing  of  said  de- 
fective, cracked,  worn  and  broken  condition  of  said 
link,  but  was  wholly  ignorant  of  the  same,  and  could 
not  have  known  of  the  same  unless  he  had  made  a 
careful  examination  and  inspection  of  the  same  for  the 
purpose  of  ascertaining  its  condition,  which  he  did  not 
do.^' 

To  contend  that  because  it  is  alleged  that  the  defect 
in  the  coupling  was  "patent  and  open  to  the  inspection 
of  the  defendant  if  an  examination  of  the  same  had 
been  made/'  it  therefore  follows  that  the  defect  was 
one  which  was  obvious  "to  ordinary  careful  observa- 
tion'' and  consequently  one  which '  appellee  should 
have  seen  and  avoided,  is  to  mistake  the  plain  mean- 
ing of  the  language  of  the  pleader.  The  words  used 
and  their  context  plainly  indicate  that  the  defect  was 
one  which  could  have  been  easily  discovered  on  a  care- 
ful examination  by  appellant's  inspectors.  There  is 
nothing  in  the  complaint  to  show  that  appellee  had 
anything  to  do  with  the  coupling  link.  Had  he 
coupled  the  cars  between  which  the  link  was  used,  and 
thus  handled  the  defective  appliance  and  so  had  op- 
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portunity  to  observe  it,  there  might  be  some  propriety 
in  holding'him  accountable  for  a  knowledge  of  its  con- 
dition. Employes  are  rightly  held  chargeable  with 
knowledge  of  the  condition  of  the  tools  and  parts  of 
machinery  and  appliances  which  they  use  or  with 
which  they  come  in  contact.  In  this  case,  for  example, 
had  there  been  an  open  and  obvious  defect  in  the 
^^shackle  bar"  which  appellee  was  holding  in  his  hands 
at  the  time  he  was  hurt,  and  had  he  been  injured  by 
reason  of  such  defect,  then  the  authorities  cited  by 
counsel  might  be  in  point.  It  is,  as  counsel  say,  citing 
Wahdshy  etc.,  R.  W.  Co.  v.  Morgan,  132  Ind.  430,  Qbvions 
defects  and  such  as  could  be  discovered  by  reasonable 
observation  that  are  perils  of  the  service  and  as  such 
assumed  by  the  employe. 

It  is  true,  as  said  in  Cincinnati,  etc.,  R.  R.  Co.  v.  Mc- 
Mullen,  117  Ind.  439,  that:  "An  employe  is  required  to 
observe  and  avoid  all  known  or  obvious  perils,  even 
though  they  may  arise  from  defective  machinery  and 
appliances;  but  he  is  not  bound  to  search  for  defects, 
or  make  a  critical  inspection  of  the  appliances  which 
are  provided  for  his  use.  These  are  duties  of  the  em- 
ployer, who  is  required,  not  only  to  furnish  reason- 
ably safe  and  suitable  tools  and  machinery,  but  to 
exercise  such  a  continuing  supervision  over  them,  by 
such  reasonably  careful  and  skillful  inspection  and  re- 
pair, as  will  keep  the  implements  which  employes  are 
required  to  use  in  such  a  condition  as  not  unneces- 
sarily to  expose  them  to  unknown  and  extraordinary 
hazards.'' 

So,  also,  it  was  said  in  Louisville,  etc.^  R.  W.  Co.  v. 
Buck,  Admr.,  116  Ind.  566,  Mitchell,  J.,  speaking  for 
the  court  in  both  cases:  "While  the  employer  may  ex- 
pect that  an  employe  will  be  vigilant  to  observe,  and 
that  he  will  be  on  the  alert  to  avoid  all  known  and  ob* 
vious  perils,  even  though  they  may  arise  from  defective 
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tools  and  machinery,  ♦  ♦  ♦  ♦  y^^  j-jj^  latter  is  not  bound 
to  search  for  defects  or  inspect  the  appliances  fur- 
nished him  to  see  whether  or  not  there  are  latent  im- 
I>erfections  in  or  about  them  which  render  their  use 
more  hazardous.  These  are  duties  of  the  master,  and 
unless  the  defects  are  such  as  to  be  obvious  to  any  one 
giving  attention  to  the  duties  of  the  occasion,  the  em- 
ploye has  a  right  to  assume  that  the  employer  has  per- 
formed his  duty  in  respect  to  the  implements  and  ma- 
chinery furnished.  Bradbury  v.  Goodwin,  108  Ind.  286; 
Little  Rock,  etc.,  B.  W.  Co.  v.  Leverett,  48  Ark.  333; 
Fort  Wayne,  eto%j  B.  B.  Co.  v.  Oilderskeve,  83  Mich. 
133;  Hughes  v.  Winona,  etc.,  B.  B.  Co.,  27  Minn.  137; 
Wood,  Master  and  Servant,  section  376.^*  See,  also, 
Chicago,  etc.,  R.  R.  Co.  v.  Fry,  131  Ind.  319. 

In  the  case  before  us,  did  it  appear  that  the  appel- 
lee had  coupled  the  two  cars  which  had  broken  apart 
and  had  used  the  broken  link  for  that  purpose,  and 
were  the  break  such  as  to  be  open  and  obvious  to  or- 
dinary careful  observation,  then  he  might  well  be  held 
chargeable  with  knowledge  of  the  defect.  But  hav- 
ing no  occasion  to  use  the  link,  and  knowing  nothing 
of  its  defective  condition,  he  was  "not  bound  to  search 
for  defects.'^ 

Even  if  the  link  were  an  appliance  which  appellee 
had  used  he  would  not  be  required  to  inspect  it  to  see 
whether  or  not  there  were  latent  defects  in  or  about  it, 
still  less  when  he  had  no  occasion  to  use  it  or  to  know 
anything  of  its  condition.  He  had  a  right  to  assume 
that  his  employer  had  furnished  an  engine  and  cars 
the  appliances  of  which  were  in  a  reasonably  safe  con- 
dition. He  was  not  required  to  make  "a  careful  exam- 
ination and  inspection  for  the  purpose''  of  seeing 
whether  this  duty  had  been  performed.  In  the  case 
last  above  cited,  it  was  shown  "that  the  defect  in  the 
machinery  was  unknown"  to  the  injured  employe. 
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^^that  it  was  not  obvious,  and  could  not  have  been  dis- 
covered except  by  stooping  down  and  looking  under 
the  car."  This,  the  court,  in  effect,  held  he  was  not  re- 
quired to  do,  saying  that  the  facts  showed  that  he  "was 
not  guilty  of  contributory  negligence  in  going  in  be- 
tween the  ears  to  uncouple  them,  notwithstanding  the 
defective  condition  of  the  appliances."  The  defect  was 
one  that  might  readily  have  been  discovered  by  proper 
inspection,  but  this  the  employer,  and  not  the  employe, 
was  bound  to  make.  In  the  case  at  bar,  the  appellee 
was  not  even  using  the  defective  link,  and  had  not 
used  it,  but  was  using  a  totally  different  appliance, 
and  in  a  different  part  of  the  train,  and  knew  nothing 
of  the  defect  which  caused  his  hurt.  We  have  no 
doubt  that  the  complaint  was  sufficient. 

It  is  next  contended  that  the  court  erred  in  sustain- 
ing the  demurrer  to  the  second  paragraph  of  the  an- 
swer. We  have  carefully  read  this  paragraph  of  an- 
swer, and  are  satisfied  that  appellant  suffered  no  harm 
by  the  ruling  complained  of.  It  is,  in  effect,  an  argu- 
mentative denial  of  certain  of  the  allegations  of  the 
complaint,  setting  out  also  certain  averments  that 
might  be  supported  by  the  introduction  in  evidence  of 
the  rules  of  the  company.  These  rules  might,  how- 
ever, have  been  quite  as  well  introduced  under  the 
general  denial ;  and,  as  a  matter  of.  fact,  all  the  rules 
relating  to  brakemen  were  introduced  in  evidence. 
Other  reasons  are  urged  by  appellee's  counsel  in  sup- 
port of  the  court's  ruling,  but  this  we  think  sufficient. 

In  the  special  verdict  returned  by  the  jury  the  facts 
are  found  substantially  as  alleged  in  the  complaint. 
It  is  found  that  the  two  cars  between  which  was  the 
defective  link  were,  by  order  of  appellant,  taken  into 
the  train,  so  coupled  together,  between  eleven  and 
twelve  o^clock  at  night,  at  Bedford,  where  the  train 
stopped  just  long  enough  to  put  the  cars  into  the  train, 
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giving  appellee  neither  time  nor  opportunity  to  in- 
spect the  cars.  It  therefore  appears  that  appellee  did 
not  see  or  use  the  defective  coupling  link,  the  two  cars 
being  coupled  together  before  the  arrival  of  his  train, 
and  that  he  had  neither  time  nor  opportunity  to  ex- 
amine or  inspect  the  link,  even  if  it  were  his  duty  to 
make  such  inspection.  Moreover,  even  if  but  a  single 
car  had  been  received  at  Bedford  and  coupled  into  the 
train  by  appellee,  still  he  could  not  be  held  chargeable 
with  a  knowledge  of  any  defects  but  those  readily  dis- 
cernible on  the  brief  examination,  which  he  could 
make.  "It  is  evident,"  as  said  by  Judge  Elliott,  in 
Matcheti  v.  Cincinnati^  etCj  R.  W.  Co.j  132  Ind.  334, 
'^that  a  brakeman  receiving  a  car  into  a  train  out  on 
the  road  cannot  be  held  to  the  same  degree  of  care  as 
a  regular  inspector,  or  a  man  in  a  shop  properly  sup- 
plied with  tools." 

The  verdict  further  shows  that  the  appellant  negli- 
gently used  and  caused  to  be  used  the  defective  link 
to  couple  the  two  cars  in  question;  and  knew  or  might 
by  inspection  have  known  of  its  defective  condition. 
This  finding  is  directly  supported  by  the  evidence, 
which  shows  that  the  company,  at  that  time,  had  a 
train  inspector  at  Bedford,  the  point  where  the  two 
cars  were  taken  in. 

Rule  178,  read  in  evidence,  and  which  counsel  think 
shows  that  the  verdict  was  not  supported  by  the  evi- 
dence, has  to  do  altogether  with  care  required  in  coup- 
ling cars.  But  appellee  was  not  hurt  in  coupling  cars, 
nor  in  consequence  of  any  coupling  which  he  had  done^ 
but  by  reason  of  a  defective  link  with  which  he  had 
nothing  and  could  have  nothing  to  do. 

The  verdict,  as  we  think,  supports  the  judgment  and 
is  itself  supported  by  the  evidence. 

Some  contentions  made  by  appellant  seem  to  be 
Vol.  147—18 
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based  upon  a  misapprehension  of  the  facts  disclosed 
in  the  record.  Objection,  for  example,  is  made  to  the 
exclusion  of  certain  evidence  sought  to  be  elicited 
from  Dr.  Murphy,  one  of  appellant's  witnesses.  In  the 
course  of  his  re-examination  this  witness  was  asked 
by  appellant's  counsel  what  was  said  in  a  certain 
named  medical  authority  as  to  the  difference  between 
necrosis  and  caries  of  the  bone,  with  a  view  to  deter- 
mine which  of  these  diseases  was  indicated  by  the  dis- 
charges from  appellee's  wound;  and  counsel  cite  au- 
thority to  show  that  on  cross-examination  such  ques- 
tions are  proper.  There  is  no  doubt  that  in  order  to 
test  an  expert's  knowledge,  it  is  proper,  on  cross-exam- 
ination, to  read  statements  from  writers  of  repute, 
who  have  treated  of  the  subject  concerning  which  the 
expert  has  testified,  and  ask  him  questions  touching 
the  views  advanced  by  such  text  writers.  Eess  v. 
Lotory,  122  Ind.  225.  The  trouble  with  appellant's 
contention  is  that  the  question  here  asked  was  not  on 
cross-examination,  and  the  evidence  thus  sought  was 
but  of  a  self-serving  character. 
Judgment  affirmed.  * 
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iso  So  [No.  18,058.    FUed  Deo.  2,  1896.    Rehearing  denied  March  13,  1807.] 

Tblboraph  Coi£PA3i(is&,'-TcuiMti4m,--PenaUy.--- Statute  Construed.^ 
Where  in  an  action  by  the  Attorney-General  to  collect  delinquent 
taxes  and  penalty  against  a  telegraph  company  under  act  of  March 
6,  1898,  section  8488,  Bums'  R.  S.  1894  (Acts  1898,  p.  874),  a  tender 
of  the  amount  of  taxes  due,  together  with  ten  per  cent,  penalty 
for  delinquency,  and  with  court  costs  made  after  a  demurrer  to  the 
complaint  had  been  overruled  and  a  demurrer  to  the  answer  sus- 
tained, but  before  the  finding  of  the  court  or  the  entry  of  judg- 
ment, is  insufficient  as  not  including  in  such  tender  the  fifty  per 
cent,  penalty  provided  for  in  said  act.    pp.  S7S-B77. 
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ApPKAii  AND  Error. — Practice. — ExcesHve  Judgment.— An  obrjection 
that  the  judgment  is  ezoessiye,  will  not  he  considered  on  appeal* 
unless  a  motion  to  modify  was  made  in  the  trial  court,     p.  1^7. 

From  the  Marion  Circuit  Court.    Affirmed. 

Smiley   N.    Chambers,    Samtiel    O.    Pickens   and 
Charles  W.  MooreSy  for  appellant. 

W.  A.  Ketcham,  Attorney-General,  Smith  &  Korbly 
and  Merrill  Moores,  for  State. 

Per  Curiam. — Almost  every  question  raised  on  this 
appeal  has  already  been  considered  and  decided  in 
favor  of  appellee,  in  the  cases  of  Western  Union  Tel. 
Co.  V.  Taggarty  Aud.,  141  Ind.  281, 163  U.  S.  1,  16  Sup, 
Ct  1054;  State  v.  Adams  Exp.  Co.,  1%^  Ind.  549;  Western 
Union  Tel.  Co.  v.  State,  146  Ind.  54.  A  question  raised 
in  appellant's  brief,  if  it  were  properly  presented  by 
the  record,  is  found  in  the  objection  made  to  the  action 
of  the  court  in  overruling  appellant's  motion  for  a 
modification  of  the  judgment.  After  the  taxes  due  by 
appellant  for  the  year  1895  had  become  delinquent, 
and  this  action  was  brought  for  their  collection,  under 
provisions  of  section  11  of  the  act  of  March  6,  1893 
(Acts  1893,  p.  374),  in  the  manner  detailed  in  Western 
Union  Tel.  Co.  v.  State,  supra,  and  after  a  demurrer  to 
appellee's  complaint  had  been  overruled  and  a  de- 
murrer to  appellant's  answer  sustained,  but  before  the 
finding  of  the  court  or  the  entry  of  judgment,  the  ap- 
pellant came  into  court  and  tendered  the  amount  of 
taxes  due,  together  with  ten  per  cent,  penalty  for  de- 
linquency, and  with  court  costs.  The  tender  was  re- 
fused by  the  appellee,  for  the  reason,  amongst  others, 
that  the  offer  did  not  include  the  50  per  cent,  penalty 
provided  for  in  the  statute  in  case  of  suit  brought  by 
the  State  for  collection  of  such  delinquent  taxes. 

We  think  the  tender  made  was  insufficient.     For 
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reasons  given  in  Western  Union  Tel.  Go.  v.  State,  supra^ 
the  50  per  cent,  penalty  accrues  on  the  bringing  of  the 
suit.  The  right  of  the  State  to  this  penalty  becomes 
inchoate  at  the  moment  of  the  delinquency,  but  does 
not  actually  accrue  until  the  suit  is  brought.  So  the 
mechanic  or  material  man  has  a  right  to  a  lien  on  a 
building  as  soon  as  labor  is  done  or  material  fur- 
nished, but  the  lien  is  not  actually  acquired  until  no- 
tice is  given.  Had  the  State  not  brought  suit  the  right 
to  the  penalty  would  not  have  accrued. 

The  right  of  the  State  to  the  penalty  was  the  same 
as  its  right  to  the  taxes  themselves,  both  depending 
upon  the  same  statute.  The  right  to  the  taxes  accnied 
by  reason  of  the  assessment,  and  that  to  the  penalty 
by  reason  of  the  delnquency  in  payment  and  the  suit 
brought  for  collection.  The  office  of  the  court  was  bnt 
to  declare  the  law  in  its  judgment,  and  this  was  done 
by  including  with  the  taxes  the  penalty  that  had  al- 
ready accrued.  A  payment  of  the  taxes,  with  penalty 
in  case  of  delinquency,  if  made  before  suit  brought, 
would,  of  course,  have  prevented  suit,  and  hence 
avoided  the  50  per  cent,  or  suit  penalty.  But  the  State 
could  not  be  put  to  the  expense  of  a  suit,  and  then, 
by  a  tender  of  payment,  be  deprived  of  the  means  pro- 
vided in  the  statute  as  compensation  for  such  exx)ense. 
The  case  is  analogpus  to  the  collection  of  attorney's 
fees,  in  relation  to  which  it  has  been  held  that  the 
right  to  the  fees  accrues  as  soon  as  the  debt  becomes 
due  and  services  of  an  attorney  are  engaged  for  its  col- 
lection. A  tender  of  the  principal  and  interest  would 
not  prevent  a  judgment  for  the  whole  amount  due,  in- 
cluding attorney's  fees.  Moore  v.  Stnser^  6  Ind.  App. 
364. 

Appellant  insists,  besides,  that,  in  any  case,  the  suit 
penalty  of  50  per  cent,  should  have  been  calculated 
only  on  the  taxes  assessed  and  unpaid,  and  not  upon 
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the  taxes  and  10  per  cent,  penalty  for  delinquency. 
This  question  also  we  do  not  feel  called  upoA  to  de- 
cide, inasmuch  as  it  was  not  raised  in  the  motion  to 
modify  the  judgment.  A  judgment  for  some  amount 
was  properly  rendered,  and  a  motion  to  modify  was 
necessary  as  to  any  error  or  excess  in  the  amount  of 
the  judgment.  People^s,  etc..  Association  v.  Spears,  115 
Ind.  297,  and  other  cases  cited  in  note  to  section  768 
SUiott's  App.  Proced.  "Where  any  part  of  a  judgment 
is  valid,"  a^  said  in  the  case  cited,  "it  will  stand  unless 
proper  steps  have  been  taken  by  objection  duly  pre- 
sented to  the  trial  court  to  secure  a  modification  or 
amendment,  by  amending  or  rejecting  the  part  which 
is  wrong.'^   See,  also,  Mott  v.  State,  ex  rel.,  145  Ind.  353, 

There  was  in  the  case  at  bar  a  motion  to  modify  the 
judgment,  but  in  this  motion  the  demand  was  that  no 
judgment  should  be  rendered  against  appellant  for 
any  amount,  because  (1)  of  the  tender  made,  and  (2) 
of  the  unconstitutionality  of  the  law.  The  constitu- 
tionality of  the  law  has  been  frequently  affirmed,  as 
appears  from  the  cases  first  cited  in  this  opinion;  and 
we  think  we  have  shown  above  that  the  tender  made 
was  insufficient. 

Judgment  affirmed. 


The  Cleveland,  Cincinnati,  Chicago  and  St.  Louis 

Railway  Company  v.  Cfty  of  Connersville.  liiT^ 

1150   170 

|147    277 
[No.  17,627.    Filed  Marcsh  16,  1897.]  |ei64_77 
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Statotoet  Construction. — Courts  wiU  not  pass  upon  the  oonstitu- 
tionality  of  acts  of  the  General  Assembly  if  the  merits  of  the  case 
in  hand  may  be  fairly  passed  upon  without  so  doing. 

Municipal  Corporations.— Ordinance.— Ltgf/ifs  at  Railroad  and 
Street  Crossings.— Public  Safety.— Statute  Con«f rued.— Section 
5173,  Bums'  R.  S.  1894  (Acts  1893,  p.  302),  authorizing  cities  to  pro- 
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Tide  by  ordinanoe  for  the  security  and  safety  of  citizens  and  otben 
from  the  running  of  trains  through  cities  by  requiring  railroad 
companies  to  keep  and  maintain  lights  at  points  where  the  tracks 
cross  a  street,  on  all  nights  that  the  councO  may  direct,  does  not 
authorize  the  passage  of  an  ordinance  requiring  a  railrdad  com- 
pany to  maintain  lights  at  eyery  street  and  railroad  crossing  every 
night  from. dark  until  dawn,  and  to  require  such  railroad  company 
to  use  in  such  lighting  electric  arc  lamps  of  nominal  two  thousand 
candle  power,  when  from  all  the  circumstances  surrounding,  the 
safety  and  security  of  the  citizens  did  not  reqtdre  them  at  such 
times,  nor  in  volume  as  in  said  ordinance  provided. 

From  the  Payette  Circuit  Court.    Reversed. 

Byron  K.  Elliott,  William  F.  Elliott  and  O.  C. 
Florea,  for  appellant. 

Reuben  Conner  and  J.  M.  Mclntoshj  for  appellee. 

Hackney,  J. — In  attempting  to  exercise  the  power 
granted  by  the  act  approveifl  March  4, 1893  (Acts  1893, 
p.  302),  the  appellee,  the  city  of  Connersville,  adopted 
an  oAiinance,  declared  by  the  bill  to  be  for  the  purpose 
of  providing  for  the  safety  of  persons  from  the  running 
of  railroad  trains  through  said  city,  the  first  section 
of  which  ordinance  was  as  follows: 

"Section  1.  Any  railroad  company  or  railway  com- 
pany running  and  operating  its  engines  and  cars  upon 
what  is  known  as  the  White  Water  Division  of  the 
Cleveland,  Cincinnati,  Chicago  &  St.  Louis  Railway 
Company,  situated  in  said  city,  is  hereby  required  to 
erect  and  maintain  an  arc  electric  lamp  or  light,  and 
keep  the  same  supplied  with  an  ample  supply  of  elec- 
tricity, and  lighted  from  dusk  to  dawn  of  each  and 
every  night,  at  the  points  where  said  railroad  crosses 
the  streets  of  said  city,  viz. :  One  light  or  lamp  where 
said  railroad  crosses  Central  avenue,  near  the  south 
end  of  said  city ;  one  where  said  railroad  crosses  First 
street;  one  where  said  railroad  crosses  Second  street 
in  said  city;  one  where  said  railroad  crosses  Third 
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Street;  one  where  said  railroad  crosses  Fourth  street; 
one  where  said  railroad  crosses  Fifth  street;  one  where 
said  railroad  crosses  Sixth  street;  one  where  said  rail- 
road crosses  Seventh  street;  one  where  said  railroad 
crosses  Eighth  street,  and  one  where  said  railroad 
crosses  Ninth  street,  in  said  city ;  each  of  said  lights  or 
lamps  to  be  of  two  thousand  nominal  candle  power^ 
and  may  be  the  same  kind  of  electric  lamps  or  lights 
now  used  by  said  city  in  lighting  the  streets  of  said 
city,  said  lights  or  lamps  to  be  suspended  not  less  than 
twenty -five  feet  above  said  tracks/' 

Other  sections  related  to  other  railway  companies 
and  prescribed  penalties  for  violating  the  require- 
ments of  each  of  the  sections. 

The  appellee  prevailed  in  the  lower  courts  and  the 
appellant,  in  this  court,  attacks  the  validity  of  said 
act,  under  various  provisions  of  the  state  and  federal 
constitution,  and  the  validity  of  said  ordinance  under 
said  act. 

It  is  the  generally  recognized  rule  that  the  courts 
will  not  pass  upon  the  constitutionality  of  acts  of  the 
general  assembly  if  the  merits  of  the  case  in  hand  may 
be  fairly  passed  upon  without.  In  the  present  case, 
in  our  opinion,  the  invalidity  of  the  ordinance  must  be 
declared  and  therefore  the  validity  of  the  act  will  not 
be  questioned. 

It  will  be  observed  that  by  the  provisions  of  the  or- 
dinance the  appellant  was  required  to  light,  at  the 
crossings,  every  night  from  dark  to  dawn,  each  of  ten 
streets  crossed  by  its  railway,  and  to  employ  in  such 
lighting  arc  lamps  of  nominal  two  thousand  candle 
power  to  be  suspended  at  least  twenty-five  feet  above 
the  tracks. 

In  the  recent  case  of  the  City  of  SJielbyville  v.  Cfkve- 
land,  etc.,  R.  W.  Co.,  146  Ind.  66,  it  was  said  by  this 
court:  "Under  the  authority  so  given,  the  ordinance 
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provided  for  electric  lights,  which  provision,  we  think, 
was  authorized,  inasmuch  as  electric  lights  w^ere  main- 
tained by  the  city;  but  it  was  also  provided  in  the  or- 
dinance that  the  lights  should  be  of  the  ^arc  pattern,' 
thus  confining  the  company  to  a  particular  kind  of 
electric  lighting,  and  possibly  to  particular  lamps  in 
use  in  the  city.  Doubtless,  under  the  statute,  the  ordi- 
nance could  have  required  the  light  to  be  of  a  power 
sufficient  to  light  the  crossing,  not  to  exceed  that  in 
use  in  the  city;  but  there  could  be  no  authority  further 
to  interfere  with  the  company's  freedom  of  contract 
in  providing  such  electric  lights  as  it  might  prefer." 

It  was,  in  that  case,  further  declared  that,  under  the 
legislative  intent,  in  enacting  said  statute,  it  should 
be  kept  in  mind  that  only  the  safety  and  security  of 
the  citizen  from  the  running  of  trains  was  to  be  en- 
forced by  cities  and  not  simply  the  lighting  of  streets. 

From  the  record  in  this  case  it  appears  that  appel- 
lant ran  no  trains  over  its  road  through  said  city 
after  eight  o'clock  any  night,  and  when  we  recall  the 
provision  of  the  ordinance  requiring  lights  from  dark 
until  dawn  each  night  there  is  more  than  a  shadow 
of  support  to  the  proposition  that  the  safety  and  se- 
curity of  the  citizen  was  not  the  one  object  of  the  or- 
dinance. 

It  is  true  that  railway  companies  may  run  extra 
trains,  those  not  scheduled,  but  possibly  an  ordinance 
might  be  so  framed  as  to  require  the  light  for  a  spec- 
ified reasonable  time  before  the  arrival  and  after  the 
departure  of  each  train  during  any  night  and  that 
security  would  be  obtained  thereby  without  unneces- 
sary burden  upon  the  companies,  and  thus  avoid  the 
ulterior  object,  lighting  streets. 

The  existence  of  power  to  require  lights  for  the  "se- 
curity and  safety  of  citizens,"  at  railway  crossings, 
does  not  imply  that  cities  may,  under  the  guise  of  that 
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pow^er,  require,  arbitrarily  and  without  control  or  re- 
straint, lights,  either  in  volume  or  at  times,  entirely 
unnecessary  to  that  end.  If  they  do  so  require,  they 
exceed  the  limited  power  vested  by  the  act  in  ques- 
tion. While  it  is  perhaps  true  that  a  measure  of  dis- 
cretion is  lodged  in  the  common  council  as  to  the 
streets  requiring  lights,  and  the  volume  of  light  neces- 
sary to  the  safety  sought,  the  exercise  of  that  dis- 
cretion does  not  admit  of  requirements  which  at  first 
blush  are  far  beyond  any  reasonable  necessities. 

Upon  the  authority  cited,  and  for  the  reasons  we 
have  suggested,  the  ordinance  in  question  was  and  is 
void,  and  the  judgment  is  reversed,  with  instructions  to 
set  aside  the  judgment  and  dismiss  the  cause. 


Cole  et  al.  v.  Franks  et  al. 

[No.  18.006.    Filed  March  16,  1807.]  ^m 

Reobivers. — Appeal  From  Interlo(Mt(yry  Order  Appointi^  —    '^     — ' 

Notice, — Statute  Construed. — When  an  appeal,  under  section  1245, 
Bums'  R.  S.  1894  (1281,  R.  S.  1881),  is  taken  from  an  interlocutory 
order  appointing  a  receiver,  made  in  vacation,  and  the  appeal  is 
taken  in  vacation  and  in  the  absence  of  the  party  in  whose  favor 
the  oi^er  had  been  made,  notice  of  the  appeal  must  be  given  to  the 
adverse  party  in  the  manner  provided  for  vacation  appeals  by  section 
652,  Bums'  R.  S.  1894  (640,  R  S.  1881). 

Appeal  and  Error. — Notice. — Dismissal. — The  Supreme  Court  will 
dismiss  a  vacation  appeal  where  the  cause  has  been  on  the  docket 
ninety  days  without  any  steps  having  been  taken  to  bring  the  appel- 
lee into  court,  as  provided  by  rule  XXXVI,  as  soon  as  such  failure 
is  caUed  to  its  attention. 

From  the  Laporte  Superior  Court.    Appeal  dismissed. 
H.  B.  Tuthilly  for  appellants. 

C  R,  Collins  and  J.  B.  Collins,  for  appellees. 
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HowAUD,  J. — ^This  is  an  appeal  from. an  interlocu- 
tory order  appointing  a  receiver.  The  order  was  made 
in  vacation  by  the  judge  of  the  court  below.  On  June 
11,  1896,  being  the  day  after  the  appointment  of  the 
receiver,  the  appellants  filed  their  bond  for  an  appeal, 
which  bond  was  approved,  and,  on  June  19,  1896.  the 
•record  was  filed  in  this  court. 

Appellees,  appearing  here  specially,  have  filed  their 
verified  motion,  with  notice  to  appellants,  asking  that 
the  appeal  be  dismissed  for  want  of  notice  to  the  ap- 
pellees of  the  taking  of  the  appeal.  Appellants,  in 
answer,  contend  that  notice  of  appeal  from  an  inter- 
locutory order,  appointing  or  refusing  to  appoint  a  re- 
ceiver, is  not  necessary;  and  they  refer  to  section  1245, 
Bums'  R.  S.  1894  (1231,  R.  S.  1881),  which  merely  pro- 
vides  that  an  appeal  may  be  taken  from  such  an  order 
within  ten  days,  on  the  filing  of  the  required  bond. 
They  also  refer  to  Miller  v.  Burket,  132  Ind.  469,  where 
is  was  said:  "The  record  shows  the  filing  of  a  bond  in 
the  prescribed  penalty  within  the  time  limited,  and 
that  it  was  approved  by  the  clerk  as  in  other  cases  of 
appeal  taken  in  vacation.  This  was  sufficient,  and  the 
appeal  is  properly  before  us."  In  that  case,  however, 
as  appears  from  the  opinion  filed,  both  parties  were 
present  at  the  making  of  the  interlocutory  ordg r,  and 
the  appellant  at  the  time  appealed  therefrom.  Such 
appeal,  in  the  presence  of  the  adverse  party,  was  itself 
notice  to  the  party  concerned.  The  case  was  not  un- 
like that  of  a  term  time  appeal  from  a  final  judgment 
There,  the  statute  does  not  require  notice  of  appeal,  as 
all  the  parties  are  held  to  be  in  court  for  all  purposes. 
Section  650,  Burns'  R.  S.  1894  (638,  R.  S.  1881).  But 
where,  as  in  this  case,  the  interlocutory  order  was 
made  in  vacation  of  court,  and  the  appeal  therefrom 
was  also  taken  in  vacation,  and  in  the  absence  of  the 
pa^y  in  whose  favor  the  order  had  been  made,  it 
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would  seem  that  every  conBideration  required  that  the 
party  to  be  affected  by  the  appeal  should  be  notified 
of  it,  as  in  case  of  other  vacation  appeals. 

In  Elliott's  App.  Proced.,  section  143,  it  is  said:  "The 
rule  requiring  parties  having  an  interest  that  may  be 
materially  affected  by  the  judgment  to  be  brought  be- 
fore the  appellate  tribunal  is  in  no  sense  a  technical 
one;  on  the  contrary,  it  is  a  rule  of  great  importance 
and  is  required  in  order  to  secure  a  litigant  *his  day  in 
court.'  *  *  The  right  of  a  party  to  notice  is,  indeed, 
fundamental,  for  without  notice  it  cannot  be  truly  said 
that  there  is  due  process  of  law.  It  cannot  be  doubted 
that  a  statutory  provision  requiring  notice  is  an  im« 
perative  one,  but  it  may  well  be  doubted  whether  an 
attempt  to  confer  a  right  of  appeal  in  cases  where  sub- 
stantial rights  are  involved  would  be  valid  [without 
providing  for  notice],  except,  of  course,  in  cases  where 
the  appeal  is  taken  in  term  or  at  a  time  when  the  fact 
of  appealing  itself  conveys  notice." 

If  the  api>eal  from  the  interlocutory  order  is  taken 
in  term  time,  or  if  both  parties  are  otherwise  shown  to 
be  present  at  the  time  when  the  appeal  is  taken, 
whether  that  be  in  term  or  in  vacation,  then  there 
could  be  no  need  of  further  notice.  But  if  the  appeal 
is  taken  in  vacation  and  in  the  absence  of  the  adverse 
party,  there  can  be  no  reason  why  notice  should  not 
be  given  quite  the  same  as  provided  for  in  the  case  of 
vacation  appeals  from  final  judgments.  Section  652, 
Burns'  R.  S.  1894  (640,  R.  S.  1881.) 

Rule  XXXVI  of  this  court  provides  that,  <*where 
a  cause  appealed  in  vacation  has  been  on  the  docket 
ninety  days  or  more,  and  there  is  no  appearance  by 
the  appellee,  and  no  8tei)s  have  been  taken  to  bring 
him  into  court;  or  where  a  notice  has  been  issued  and 
proves  ineffectual  from  any  cause,  and  no  steps  are 
taken  for  more  than  ninety  days  after  the  issuance  of 
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anch  ineffectual  notice  to  bring  the  appellee  into  conrt, 
the  clerk  shall  enter  an  order  dismissing  the  appeal." 

This  rule  would  seem  to  govern  in  the  case  before 
us.  The  cause  was  appealed  in  vacation,  and  was 
placed  on  the  docket  June  19,  1896.  Not  until  long 
after  ninety  days  from  this  date,  and  not  until  steps 
were  taken  by  appellees  to  have  the  appeal  dismissed, 
did  appellants  taken  any  steps  to  bring  appellees  into 
court.  It  was  then  too  late  to  give  notice;  and  though 
the  clerk  did  not  enter  an  order  of  dismissal  when  the 
cause  had  been  on  the  docket  ninety  days,  yet  the 
court  will  make  such  order  so  soon  as  its  attention  is 
tailed  to  the  failure  of  appellants  to  give  timely  notice 
of  the  appeal.  Smith,  Tr.,  v.  Wells  Mfg.  Co.,  144  Ind. 
266. 

Whether  the  record  shows  suf9cient  cause  for  the 
appointment  of  a  receiver  may  be  decided  on  appeal 
from  the  final  judgment,  if  there  should  be  such  ap- 
peal, but  the  question  cannot  be  considered  on  this  ap- 
peal. Although  the  particular  question  now  raise<l 
does  not  seem  to  have  arisen,  or,  at  least,  to  have  been 
made  before,  yet  we  have  no  doubt  that,  the  question 
having  been  made  in  this  case,  the  motion  to  dismiss 
should  be  sustained.  Appeal  dismissed. 


Heisen  v.  Binz,  Receiver,  et  al. 

[No.  17,841.    FUed  Nov.  18, 1896.    Rehearing  denied,  March  16. 1897.] 

Rboeivers — Judicial  ScUea. — Mines. — A  purchaser  of  a  mine  at  a  ju- 
dicial sale  under  a  decree  ordering  the  property  sold  subject  to  all 
equities,  rights  and  liabilities  for  the  expense  and  cost  made  bj  the 
receivers,  one  of  whom  was  appointed  to  serve  during  the  year  of 
redemption,  cannot  complain  of  the  allowance  of  disbursements  by 
the  receiver  for  labor  in  operating  the  mine  and  expenses  incurred 
in  repairing  said  mine  and  preserving  same  from  damages  caused 
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by  an  explosion  because  such  disbursements  were  made  without  an 
express  order  of  the  court,  and  the  order  appointing  him  forbid 
creating  any  indebtedness,  except  such  as  was  authorized  by  court 
upon  proper  notice,  where  the  acts  of  all  the  parties  as  well  as  those 
of  the  court  indicate  that  the  prohibition  in  the  order  was  deemed 
to  extend  only  to  indebtedness  incurred  by  borrowing  money,  and 
the  purchaser  was  aware  of  the  expenditures  as  they  were  being 
made  and  did  not  object  thereto,  and  accepted  outstanding  accounts 
arising  from  sales  of  coal  made  during  the  receivership. 
Same. — Attomeffs  Fees. — A  purchaser  of  property  at  a  judicial  sale 
under  a  decree  ordering  the  sale  to  be  made  subject  to  the  expense 
and  cost  made  by  receivers,  one  of  whom  was  to  serve  during  the 
year  of  redemption,  and  who  was  directed  by  the  court  to  employ 
a  certain  attorney,  cannot  object  to  the  allowance  for  attorney's 
fees  because  the  receiver  discharged  such  attorney  and  employed 
another,  where  the  court  ratified  such  act  and  the  item  of  legal 
services  was  not  thereby  increased. 

Prom  the  Sullivan  Circuit  Court.  Afflrmed. 
J.  T.  Hays  and  J.  H.  Drake^  for  appellant 
John  S.  BaySj  for  appellees. 

Monks,  C.  J. — Appellant  filed  exceptions  to  the 
final  report  of  Binz,  receiver  of  the  Shelbnm  Coal  Com- 
pany, the  cause  was  tried  by  the  court  and  at  request 
of  appellant  a  special  finding  of  facts  wai^  made  and 
conclusions  of  law  stated  thereon.  Appellant  ex- 
cepted to  each  conclusion  of  law.  Judgment  was  ren^ 
dered  in  favor  of  the  receiver  which  appellant  filed  a 
motion  to  modify  and  the  same  was  overruled  by  the 
court  The  assignment  of  errors  calls  in  question  the 
action  of  the  court  in  overruling  the  motion  to  modify 
the  judgment,  as  well  as  each  conclusion  of  law. 

It  appears  from  the  special  finding  that  on  Septem- 
ber 9, 1893,  one  Richards  was  appointed  by  the  court 
below  receiver  of  the  Shelburn  Coal  Company  in  the 
action  of  Kirkman  et  dl.  v.  Shelburn  Coal  Co.y  No.  7605. 
That  he  continued  to  act  as  such  until  May  31,  1894, 
when  he  filed  a  partial  report  and  was  discharged.   On 
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April  24, 1894,  Mary  McClure  and  another  commenced 
an  action,  No.  7820,  in  the  court  below,  to  foreclose  the 
first  mortgage  on  the  property  of  said  coal  company. 
Appellant  Heisen  held  the  second  mortgage  on  said 
property  for  about  f21,000.00  and  he  and  the  Coal 
Company,  Richards,  receiver,  and  other  junior  lien 
holders  were  made  defendants  to  said  action.  On  the 
29th  of  May,  appellant  appeared  to  said  action,  and 
on  May  31,  McClure  et  al.,  the  plaintiffs  below  in  this 
action,  filed  a  petition  for  the  appointment  of  a  re- 
ceiver and  appellee,  Binz,  was  appointed  receiver  and 
ordered  to  operate  said  coal  mine  in  compliance  with 
said  petition;  that  appellant,  a  defendant  in  said  ac- 
tion, was  present  in  open  court  in  person  and  by  at- 
torney when  said  appointment  was  made,  and  took  no 
exception  thereto.  On  June  13,  causes  7605  and 
7820  were  consolidated  under  the  No.  7820,  and  all 
prior  orders  and  entries  were  ordered  continued  in 
force;  that  when  said  causes  were  consolidated  and 
orders  made,  appellant  Heisen,  was  present  by  attor- 
ney and  made  no  objections  thereto.  On  the  same  day, 
appellant  filed  a  cross-complaint  in  said  action  making 
defendants  thereto  said  plaintiffs,  McClure  et  al.,  and 
all  his  co-defendants.  The  defendants  to  said  cross- 
complaint  all  appeared  and  filed  answers  thereto.  Ap- 
pellant in  his  cross-complaint  asked  the  court  to  ap- 
point a  receiver  for  said  Shelbum  Coal  Company  dur- 
ing the  time  said  action  was  pending  and  until  the  sale 
and  during  the  year  of  redemption, and  on  June  29,  the 
court  appointed  appellee,  Binz,  receiver,  and  ordered 
him  to  operate  said  coal  mine  as  prayed  for  in  said 
cross-complaint.  On  June  27, 1894,  the  court  rendered 
final  judgment  and  decree  of  foreclosure  in  said  cause 
in  favor  of  each  mortgagee,  and  personal  judgments 
were  rendered  against  the  coal  company,  and  the  prop- 
erty of  said  company  was  ordered  sold  by  the  sheriff 
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on  said  decree  to  satisfy  said  liens,  subject  to  all  the 
equities,  rights  and  liabilities,  if  any,  for  the  expense 
and  costs  made  by  the  receivers,  Richards  and  Binz. 
That  all  the  property  of  said  coal  company  was  sold 
under  said  decree  on  July  28, 1894,  for  the  full  amount 
of  appellant's    judgment  and  decree,  and  all    liens 
senior  thereto,  including  the  costs,  to  appellant  by  the 
sheriff,  and  a  certificate  of  such  sale  executed  to  him. 
The  order  appointing  said  Binz  receiver  on  said  cross- 
complaint  was  made  and  entered  after  said  decree  of 
foreclosure,  and  provided  that  said  receiver  should 
create  no  indebtedness  against  the  property  in  his 
hands  as  such  receiver  except  such  as  was  authorized 
by  the  court  or  judge  thereof,  upon  notice  given  to,  or 
on  application  of  the  attorneys  representing  the  lien 
holders  of  the  purchaser  at  sheriff's  sale.    On  July  14, 
the  receiver  obtained  an  order  of  court  to  borrow 
money  of  appellant  and  issue  receiver's  certificates 
therefor,  which  should  be  a  first  lien  on  said  prop- 
erty, the  same  to  be  used  to  purchase  certain  machin- 
ery to  be  used  in  said  mine  and  to  pay  the  pay  roll  then 
due  for  wages  earned  during  the  month  of  June,  1894; 
that  the  same  was  used  to  pay  the  wages  of  employes 
for  the  month  of  June,  1894 ;  that  on  March  29,  1895, 
the  Shelbum  CJoal  CJompany  filed  a  written  waiver  of 
the  right  to  redeem  from  said  sale  to  appellant,  and 
Binz,  receiver,  appellee,  filed  his  final  report  and  resig- 
nation, and  said  property  in  the  hands  of  such  receiver, 
including  the  uncollected  accounts  due  him  as  re- 
ceiver, amounting  to  $1,124.23,  was  surrendered  and 
delivered  to  appellant  by  order  of  the  court. 

That  before  appellee  Binz  was  appointed  receiver 
there  had  been  an  explosion  in  said  mine  and  the  air 
shaft  to  said  mine  filled  up  to  within  twenty  feet  of 
the  top,  and  successfully  and  lawfullly  to  repair  said 
air  shaft,  it  was  necessary  to  remove  the  debris  therein 
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from  the  bottom  to  its  top,  a  depth  of  230  feet  That 
said  Binz,  receiver,  received  while  acting  as  such  from 
all  sources  f  13,972.45,  and  expended  f  13,762.20,  leav- 
ing a  balance  in  his  hands  of  f210.25.  That  there  is 
due  for  wages  at  contract  price  $1,502.94 ;  for  items  of 
merchandise  purchased  for  and  used  in  said  coal  mine 
fl,381.40,  and  for  borrowed  money  due  appellant 
fl,652.17,  evidenced  by  receiver's  certificates  issued 
by  order  of  court. 

That  all  the  expenditures  made  by  said  receiver  dur- 
ing his  receivership,  including  the  unpaid  liabilities, 
were  made  for  the  preservation  and  operation  of  said 
mine  and  were  for  labor  and  material  in  operating  said 
mine  and  in  cleaning  up  and  repairing  the  same,  so 
that  it  could  be  lawfully  operated,  and  for  machinery 
and  the  repairs  thereof  and  the  necessary  appliances 
in  the  operation  of  said  mine;  that  all  of  said  ex- 
penditures were  made  and  liabilities  incurred  in  good 
faith  with  the  knowledge  of  appellant,  and  the  same 
were  reasonable  and  necessary.  Appellee,  on  request 
and  demand  of  appellant,  made  daily  reports  in  writ- 
ing to  appellant  of  daily  doings  as  such  receiver,  and 
filed  monthly  reports  thereof  with  the  clerk  of  the 
court  below.  That  when  appellee,  Binz,  was  ap- 
pointed receiver  the  judge  appointing  him  directed 
him  to  employ  an  attorney,  naming  him,  and  the  re- 
ceiver employed  the  attorney  named.  The  attorney 
acted  as  such  for  two  months,  when  the  receiver  em- 
ployed another  attorney,  who  rendered  services  from 
September  1,  1894,  until  said  receiver  resigned. 

That  the  reasonable  value  of  the  services  of  said  re- 
ceiver was  f  110.00  per  month,  and  four  hundred  dol- 
lars thereof  alloyt^ed  thereon  by  the  court  has  been 
paid. 

The  court  in  its  conclusions  of  law  held  that  all  the 
unpaid  indebtedness,  with  the  exception  of  some  re- 
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ductions  made  by  the  court  was  valid  and  legal,  and 
that  there  was  yet  due  Binz,  receiver,  appellee,  f  810.00 
less  137.50  for  services,  and  that  all  of-  said  liabilities 
together  with  the  amount  of  the  receiver's  attorney's 
fees  were  adjudged  as  a  first  lien  and  charge  on  the 
property  purchased  by  appellant  at  sheriff's  sale  and 
turned  over  by  the  receiver  to  him,  and  that  said  re- 
port be  approved. 

Appellant  insists  "that  the  court  erred  in  approv- 
ing the  receiver's  report  and  declaring  said  indebt- 
edness lawful;  and  a  lien  on  the  property  held  by  ap- 
pellant as  purchaser  at  the  sale  under  the  decree  of 
f Qpeclosure  of  his  mortgage,  for  the  following  reasons : 

First.  The  purchaser  bought  on  the  existence  of  an 
order  denying  the  receiver  such  right,  and  the  debts 
are  in  disobedience  to  that  order. 

Second.  The  court  could  not  have  made  such  an 
order  pending  the  time  allowed  for  redemption  except 
upon  the  consent  of  the  purchaser  and  mortgage  cred- 
itors." 

It  will  be  observed  that  when  the  decree  of  fore- 
closure was  rendered  on  June  27, 1896,  in  favor  of  ap- 
pellant, it  was  expressly  stipulated  in  the  decree  that 
the  mortgaged  property  should  be  sold  subject  to  all 
the  equities,  rights  and  liabilities,  if  any,  for  the  cost 
and  expense  made  by  the  receiver,  Binz,  and  that  on 
June  29,  appellee,  Binz,  was  appointed  receiver  on 
motion  of  appellant.  Said  property  was  sold  under 
this  decree,  subject  to  all  the  rights  and  liabilities,  if 
any,  for  the  cost  and  expense  made  by  Binz  as  re- 
ceiver. 

The  application  to  the  court  to  borrow  money  filed 
June  14,  and  August  21,  1894,  as  shown  by  the  spe- 
cial findings,  was  to  procure  money  to  pay  indebted- 
ness for  labor,  so  that  the  court  below  knew,  and  ap- 
VoL.  147—19 
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pcUant  knew  that  the  receiver  was  and  had  been  from 
the  date  of  his  appointment  on  appellant's  applica- 
tion creating  indebtedness.  Appellant  had  full  knowl- 
edge of  what  the  receiver  was  doing,  he  demanded  and 
received  from  the  receiver  each  day  a  written  report  of 
his  acts  as  such  receiver.  Appellee,  as  receiver,  also 
made  monthly  reports  to  the  court  of  his  doings,  as 
such  receiver,  and  the  court  below  and  appellant  had 
full  knowledge  from  these  reports  that  the  receiver 
was  creating  indebtedness  for  machinery,  supplies,  re- 
pairs, labor  and  other  expenses.  Appellant  stood  by 
and  allowed  large  sums  of  money  to  be  expended  and 
liabilities  incurred  in  improving  the  property,  in  pur- 
chasing and  repairing  necessary  machinery  which 
added  largely  to  the  value  of  the  property,  and  when 
the  receiver  resigned,  took  possession  of  said  property 
with  its  added  value  and  received  from  the  receiver, 
accounts  for  coal  sold  by  him  amounting  to  f  1,124.23, 
at  the  time  of  making  the  final  report.  He  procured 
the  appointment  of  the  receiver,  and  had  the  right  at 
any  time  to  interpose  and  ask  the  court  to  order  that 
the  receiver  take  no  further  steps  in  operating  the 
mine,  or  in  putting  it  in  condition  to  be  lawfully  oper- 
ated. The  appellant,  the  receiver,  and  the  court  be- 
low do  not  seem  from  their  conduct  during  the  receiv- 
ership to  have  understood  said  order  as  directing  the 
receiver  not  to  incur  indebtedness  for  labor  and  other 
expense  in  repairing  and  operating  said  mine  and  pre- 
serving the  property,  but  only  as  requiring  an  order  of 
court  before  the  receiver  could  create  an  indebtedness 
by  borrowing  money.  Indeed,  it  was  hardly  possible 
to  have  operated  the  mine  and  not  become  indebted 
for  labor  and  other  expenses  from  one  pay-  day  to  an- 
other at  least.  Under  the  provisions  of  section  779. 
Bums'  R.  g.  1894  (767,  R.  S.  1881),  the  Shelburn  Coal 
Company,  the  owner  of  the  real  estate  purchased  by 
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appellant  was  entitled  to  the  poeeession  and  profits 
thereof  for  one  year  from  July  28, 1894,  the  day  of  sale, 
and  the  only  theory  upon  which  appellant  would  be 
entitled  to  receive  the  said  accounts,  amounting  to 
$1,124.33,  was  that  the  property  being  liable  for  said 
indebtedness  incurred  by  the  receiver,  appellant  was 
therefore  entitled  to  receive  and  collect  said  accounts 
and  apply  the  same  on  the  said  indebtedness.  Under 
all  the  circumstances  in  the  case,  we  do  not  think  ap- 
pellant is  in  a  position  to  assert  the  propositions  urged 
by  him,  even  if  their  correctness  were  conceded.  He 
should  have  acted  promptly,  and  not  waited  until  the 
debris  was  removed  from  the  mine  and  the  machinery 
put  in  repair,  and  the  property  was  in  good  condition 
to  be  operated  as  a  mine,  and  then,  after  receiving  the 
same,  as  well  as  the  uncollected  accounts  due  the  re- 
ceiver and  the  benefit  of  all  the  labor  and  expense,  at- 
tempt to  avoid  the  liabilities  incurred  for  such  pur- 
pose.   This,  equity  and  good  conscience  will  not  permit. 

The  fact  that  the  first  attorney  was  discharged  by 
the  receiver  and  another  employed  did  not  increase  the 
expense  of  attorney's  fees,  but  the  amount  that  would 
have  been  allowed  to  one,  if  he  had  rendered  all  the 
services,  was  divided  between  the  two.  Appellant's 
burdens  were  not  therefore  increased,  and  he  has  no 
just  grounds  to  complain  of  the  conclusion  of  law  as 
to  the  compensation  of  the  attorney  employed  in  Sep- 
tember. 

If  the  triar  court  had  refused  to  ratify  the  act  of  the 
receiver  in  discharging  the  first  attorney,  and  employ- 
ing the  second,  a  different  question  would  have  been 
presented. 

It  appears  from  the  special  finding  that  Binz,  re- 
ceiver, appellee,  served  as  such  receiver  ten  months,  less 
two  days,  and  that  his  services  were  worth  (110.00  per 
month,  and  that  he  had  been  paid  (400.00.    The  bal- 
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ance  due  after  deducting  f400.00  appellant  insists 
would  be  f692.6T,  from  which  appellant  insists 
f210.00,  the  balance  on  hand  as  shown  by  the  special 
finding,  should  be  deducted,  and  there  would  remain 
1482.67.  It  is  stated  in  one  of  the  conclusions  of  law 
that  the  balance  due  Binz,  appellee,  for  services  as 
receiver  is  |810.00  less  |37.50.  The  court  erred  in 
this  conclusion  of  law.  It  should  have  been  stated 
that  the  balance  due  Binz,  appellee,  for  services  as  re- 
ceiver was  1482.67,  less  $37.50,  leaving  the  amount  due 
1445.17. 

The  judgment  is  affirmed  at  the  cost  of  appellee  in 
this  court,  on  condition  that  appellee  enters  in  the 
court  below  a  remittitur  of  all  the  allowance  and  judg- 
ment in  his  favor  in  excess  of  $445.17  within  thirty 
days,  otherwise  the  judgment  as  to  the  amount  due  the 
appellee  for  services  as  receiver,  is  reversed,  with  in- 
structions to  the  lower  court  to  restate  the  fifth  conclu- 
sion of  law  so  as  to  show  f 445.17  as  the  balance  due 
appellee  for  services  as  receiver  after  deducting  all 
credits,  and  render  judgment  accordingly. 


The  Pittsburgh,  Cincinnati,  Chicago  and  St.  Louis 
IsrwM  Railway  Company  et  al.  v.  The  City 

OP  Indianapolis. 

[No.  17,950.    FQed  March  80,  1807.] 

MxTNioiPAL  Corporations. -r/ndianapo/w  City  Charter, — Awnexor 
tion  of  Territory. — Remonstrance. — Statute  Construed. — A  railroad 
company  is  not  a  resident  freeholder  within  the  meaning  of  sec- 
tions 8808,  8809,  Bums'  R  S.  1894  (Acts  1891,  p.  187),  and  is  not  en- 
titled to  an  appeal  from  annexation  proceedings  under  the  provi- 
sion in  section  88  of  said  act  that  "an  appeal  may  be  taken  from 
such  annexation,  by  one  or  more  resident  freeholders,  in  the  terri- 
tory sought  to  be  annexed'*  eta,  although  said  railroad  company 
has  one  of  its  offices  in  the  city  of  Indianapolis,  and  railroad 
property  and  the  office  of  the  master  mechanic  of  the  diviBfon  lo- 
cated in  the  territory  sought  to  be  annexed. 
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From  the  Marion  Superior  Court.*    Affirmed. 
Samuel  O.  Pickens,  for  appellants. 
James  B.  Curtis^  for  appellee. 

Howard,  J. — ^Under  provisions  of  sections  37  and  38 
of  the  act  approved  March  6,  1891,  known  as  the  City 
Charter,  sections  3808,  3809,  Burns'  R.  S.  1894  (Acts 
1891,  p.  137),  the  city  of  Indianapolis  proceeded  to  an- 
nex certain  territory,  a  part  of  which  consisted  of  un- 
platted lands  owned  by  the  appellant  railroad  com- 
panies. 

Appellants  appealed  from  such  annexation  to  the 
court  below,  claiming  the  right  to  take  such  appeal 
by  reason  of  the  provision  in  section  38  of  said  act, 
that  ^^an  appeal  may  be  taken  from  such  annexation, 
by  one  or  more  resident  freeholders,  in  the  territory 
sought  to  be  annexed,  filing  their  remonstrance  in 
writing  against  such  annexation,"  etc. 

Appellee  moved  to  dismiss  the  appeal  for  the  reason 
that  the  appellants  were  not  "resident  freeholders  in 
the  territory  sought  to  be  annexed,"  filing  the  affida- 
vit of  Mayor  Denny  in  support  of  such  motion. 

In  answer  to  the  motion  and  affidavit  of  appellee  the 
appellants,  by  the  solicitor  of  the  first  named  appel- 
lant, filed  a  counter  affidavit,  giving  reasons  to  show 
that  appellants  were  resident  freeholders  in  the  ter- 
ritory, as  follows:  "That  one  of  the  offices  of  said 
plaintiff  and  an  office  of  one  of  the  superintendents  of 
the  said  Pittsburgh,  Cincinnati,  Chicago  and  St.  Louis 
Railway  Company  is,  and  was  at  the  time  of  the  filing 
of  said  complaint,  located  in  the  city  of  Indianapolis, 
Indiana,  where  the  business  of  the  Indianapolis  divi- 
sion of  said  company  is  transacted,  a  part  of  the  rail- 
road and  property  of  said  division  being  situated  in 
and  upon  the  territory  described  in  the  complaint; 
that  in  said  territory  is  the  office  of  the  master  me- 
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chanic  of  the  said  railway  company;  and  the  business 
of  the  shops  for  the  construction  and  repair  of  cars, 
engines  and  machinery  of  said  company  for  said  divi- 
sion is  situated  in  said  territory ;  that  the  said  Cincin- 
nati, Hamilton  and  Indianapolis  Railroad  Company 
[the  remaining  appellant]  is  a  corporation  under  the 
laws  of  the  State  of  Indiana  and  has  an  office  and 
place  of  business  in  the  said  city  ,of  Indianapolis." 

According  to  the  showing  thus  made  in  the  affida- 
vit, if  each  of  the  appellants  was  an  individual  instead 
of  a  corporation,  such  individual  would  have  no  right 
of  appeal  under  the  statute.  The  substance  of  the  affi- 
davit is,  that  the  appellants  each  have  an  office  and 
place  of  business  in  the  city  of  Indianapolis,  that  is, 
outside  the  territory  to  be  annexed;  while,  in  addition 
to  this,  they  have  railroad  property  in  the  territory  in 
question,  and  the  first  named  appellant  has  a  master 
mechanic's  office  there,  together  with  the  business  of 
its  construction  and  repair  shops.  If  any  residence  is 
shown  by  the  facts  stated,  it  is  a  residence  in  the  city 
of  Indianapolis,  with  only  property  and  business  in 
the  territory  to  be  annexed. 

In  Kirkland  v.  Board,  etc.,  142  Ind.  123,  we  held  that 
the  phrase  "resident  freeholders  upon  such  street,"  as 
used  in  section  73  of  the  city  charter,  was  not  equiva- 
lent to  residents  of  the  city  of  Indianapolis  owning 
property  upon  such  street,  but  was  intended  to  mean 
persons  residing  upon  the  street  and  owning  property 
thereon.  And  in  the  recent  case  of  Taggart,  And.,  v. 
Claypool,  145  Ind.  590,  32  L.  R.  A.  586,  in  considering 
the  same  sections  of  the  city  charter  now  again  before 
the  court  in  the  case  at  bar,  it  was  held  competent  for 
the  legislature  to  confine  the  right  of  appeal  in  annex- 
ation proceedings  to  "resident  freeholders  in  the  terri- 
tory sought  to  be  annexed."  Unless,  therefore,  it 
should  appear  that  railroad  corporations  have  some 
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privileges  under  this  statute,  in  addition  to  those 
given  to  individual  citizens,  it  must  follow  that  in  the 
ease  now  before  the  court  there  was  no  right  of  appeal 
in  the  appellant  companies. 

The  authorities  to  which  counsel  refers  have  rela- 
tion, for  the  chief  part,  to  the  domicile  of  corporations. 
In  general,  the  domicile  of  a  corporation  is  in  the  state 
from  which  it  receives  its  charter;  though  a  railroad 
company  having  its  road  in  two  or  more  states,  but  be- 
ing one  corporation,  with  one  management  and  board 
of  directors,  may  be  said  to  be  a  separate  corporation 
in  each  of  said  states,  and  governed  as  to  its  property 
in  each  state  by  the  laws  thereof.  For  most  purposes 
the  company  may  be  sued  in  any  county  in  the  state 
through  which  its  road  runs,  by  service  of  process 
npon  the  proper  officer  or  agent  therein.  Aspinwall  v. 
OhiOy  etc,  J  B.  R.  Co.j  20  Ind.  492;  Pittsburghj  efc., 
B.  W.  Co.  V.  Harden,  Treas.  137  Ind.  486;  Eel  Biver 
B.  B.  Co.  V.  State,  exrel,  143  Ind.  231. 

In  1  Wood  on  Railroads  (Minor's  ed.  1894),  p.  30,  it  is 
said:  "A  corporation,  like  individuals,  may  have  a 
domicile  in  one  state  and  residence  in  another.  Its 
domicile,  as  we  have  seen,  is  in  the  state  creating  it, 
but  its  residence  is  in  the  place  where  its  principal 
office  is  located  and  its  principal  operations  are  con- 
ducted." And  in  the  same  work,  p.  31,  quoting  from  an 
English  case,  it  is  said:  "The  'home'  of  a  corporation 
must  be  taken  to  be  that  place  which  is  occupied  as 
such, — where  their  profits  come  home  to  them,  where 
orders  emanate,  and  where  the  chief  offices  of  the  com- 
pany are  to  be  found."  And,  again,  on  the  page  last 
cited:  "In  most  of  the  states,  as  to  railroad  corpora- 
tions, it  is  held  that  they  are,  for  many  purposes,  to  be 
regarded  as  constructively  residents  of  each  county, 
city  or  town  through  which  the  road  passes.  But  for 
ordinary  purposes  they  are  treated  as  having  their 
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residence  only  in  the  place  where  their  principal  office 
is  located,  and  their  principal  business  is  transacted." 

In  Rapalje  and  Lawrence's  Law  Dictionary,  p.  1113, 
it  is  said :  "Residence  is  used  in  law  to,  denote  the  fact 
that  a  person  dwells  in  a  given  place,  or,  in  the  case 
of  a  corporation,  that  its  management  is  carried  on 
there/' 

Following  these  authorities,  we  should  conclude 
that,  at  most,  the  record  shows  that  appellants'  resi- 
dences were  in  the  city  of  Indianapolis,  where  the 
business  of  said  companies  was  transacted,  and  not  in 
the  territory  to  be  annexed. 

We  do  not  think,  however,  that  the  domicile  or  resi- 
dence of  the  companies,  as  such,  is  in  question  in  the 
case  at  bar.  It  is  to  be  remembered  that  the  legisla- 
ture might  have  provided  for  annexation  of  territory 
to  the  city  without  giving  any  right  of  appeal. 

We  are  of  opinion  that  it  was  the  intention  of  that 
body,  in  this  provision  of  the  city  charter,  to  confine 
the  right  of  appeal  from  annexation  to  those  persons 
who  should  be  citizens  and  freeholders  of  the  territory 
to  be  annexed.  Such  persons,  as  said  in  Kirkland  v. 
Board,  and  Taggart  v.  Claypooly  supray  have  special  in- 
terests in  the  matter;  whereas  the  rights  of  mere  prop- 
erty owners  are  not  materially  affected.  In  the  case 
last  cited  the  court  said:  "It  is  the  convenience,  safety 
and  well-being  of  the  inhabitants  of  the  territory  to  be 
affected,  on  the  one  hand,  and  that  of  the  city  on 
the  other,  that  the  statute  makes  the  criterion  for  de- 
termining the  question  of  annexation.''  As  to  any  dif- 
ference in  local  taxation,  it  was  also  said  in  that  case, 
that,  while  annexation  makes  the  property  owner  lia- 
ble to  city  taxation  for  local  purposes,  "he  is  freed  from 
local  taxation  in  the  township  or  other  political  sub- 
division wherein  he  was  taxed  before  annexation." 
Besides,  as  may  be  inferred,  "the  benefits  to  be  derived 
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from  the  expenditure  of  pnblic  dioney  raised  by  taxa- 
tion in  the  city  would  be  correspondingly  increased/' 

We  find  no  error  in  the  record. 

Judgment  af^rmed. 


The  Board  of  Commissioners  of  Carroll  County 

ET  AL.  V.  Pollard  et  al. 

^  [No.  18,048.    Filed  March  80, 1897.] 

Appellate  Court.— JtertMiich'on. —Where  the  only  oonttoversy  in  a 
cause  is  the  recovery  of  attorneys'  fees,  and  the  demand  does  not 
exceed  thirty-five  hundred  dollara,  juxiadiotioii  OTor  the  appeal  is 
lodged  in  the  Appellate  Court 

Prom  the  Cass  Circuit  Court.  Transferred  to  Appel- 
late Court, 

L.  D.  Boydy  John  C.  Nelson  and  Quincy  A.  MyerSj 
for  appellants. 

McConneU  dt  Jenkins  and  John  H.  Chtddy  for 
api>ellees. 

Jordan,  C.  J. — ^The  facts  in  this  appeal  briefly 
stated  are  as  follows:  One  Whitmore  was  indicted  in 
(Carroll  county  for  murder,  and  appellees,  Pollard  and 
Pollard,  attorneys  at  law,  were  appointed  by  the  Car- 
roll Circuit  Court  to  assist  the  State  in  the  prosecution. 
On  the  application  of  the  defendant  the  court  also  ap- 
pointed appellee,  Ryan,  together  with  two  other  attor- 
neys to  defend  the  accused.  The  venue  was  changed 
to  the  Cass  Circuit  Court  and  the  latter  court  ap- 
pointed the  appellee,  Mahoney,  of  the  law  firm  of 
Fansler  and  Mahoney  as  additional  counsel  for  the  de- 
fense. A  trial  was  had  in  Cass  county,  and  the  court 
made  special  allowances  to  the  appellees  herein  for 
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services  rendered  in  behalf  of  the  prosecution  and 
defense  in  the  cause,  under  their  respective  appoint- 
ments as  folows:  To  Messrs.  Pollard  and  Pollard, 
11,500.00;  to  Ryan,  $850.00;  to  Messrs.  Fansler  and  Ma- 
honey,  f750.  These  allowances  as  made  by  the  court 
were  certified  to  the  auditor  of  Carroll  county,  and  by 
him  presented  to  its  board  of  commissioners,  and  the 
claims  were  by  the  board  allowed  in  part.  At  the 
next  term  of  the  Cass  Circuit  Court,  appellees  Pollard 
and  Pollard,  Ryan,  Fansler  and  Mahoney,  filed  their 
separate  petitions  in  that  court  under  the  cause  of  the 
State  V.  Whitinore  as  originally  docketed,  making  the 
apx)ellants  the  boards  of  commissioners  of  Carroll  and 
Cass  counties  respectively,  parties  defendants  thereto. 
The  prayer  of  each  of  said  petitions  was  that  the  court 
correct  the  order  of  allowances  made  to  the  appellees 
for  their  services,  and  to  make  and  enter  of  record  in 
their  favor  a  proper  order  of  allowances  for  their  ser- 
vices, and  for  all  other  and  proper  relief.  After  the 
appellants  had  interposed  various  objections  and 
pleas  to  the  proceedings,  the  issues  were  joined  be- 
tween the  parties  and  a  hearing,  by  the  court  resulted 
in  it  allowing  in  favor  of  appellees  against  the  county 
of  Carroll,  and  ordering  the  same  to  be  paid  by  it,  the 
following  sums  oif  money,  to-wit:  the  appellees.  Pol- 
lard and  Pollard,  f  1,500.00;  to  Mr.  Ryan,  f 850.00;  to 
Messrs.  Fansler  and  Mahoney  f  750.00,  making  a  sum 
total  of  f  3,100.00.  The  board  of  commissioners  of  the 
county  of  Carroll  filed  a  motion  for  a  new  trial,  which 
was  overruled,  and  from  the  order  of  the  court  making 
the  allowances  to  the  appellees,  appellants  appealed 
to  this  court,  and  have  asigned  numerous  alleged  er- 
rors whereby  they  each  seek  a  reversal  of  the  order 
making  the  allowances  to  appellees.  At  the  very 
threshold  of  the  consideration  of  the  several  proposi- 
tions presented  by  appellants,  we  are  confronted  with 
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the  question  of  jurisdiction.  It  is  apparent  that  the 
gist  or  purpose  of  the  proceedings  instituted  by  appel- 
lees under  their  petitions,  was  to  be  allowed  by  the 
court  compensation  for  the  professional  services  ren- 
dered by  them  under  their  appointments.  The  essen- 
tial feature  of  the  case,  and  the  one  which  indicates 
its  character,  is  the  demand  for  a  recovery  of  a  money 
judgment;  and  the  award  of  the  money  to  appellees, 
under  the  proceedings  instituted  by  them,  is  clearly 
the  actual  and  only  controversy  between  the  parties, 
and  as  none  of  the  disputed  allowances  made  by  the 
court  neither  separately  nor  combined,  exceed  thirty- 
five  hundred  dollars,  jurisdiction  over  the  appeal  is 
lodged  in  the  Appellate  Court.  Courtney  v.  Courtney, 
129  Ind.  272;  Indiana  Natural  OaSy  efc,  Co.  v.  Wooters^ 
141  Ind.  315. 

It  is,  therefore,  ordered  that  the  clerk  transfer  this 
api)eal  to  the  docket  of  the  Appellate  C!ourt.  * 


The  Chicago  and  Calumet  Terminal  Railway      }g  ^ 
Company  et  al.  v,  Eggers.  I^JS 

147    299| 
1  Aft      fJd 

[No.  17,250.    FUed  Jan.  14. 1897.    Rehearing  denied  March  80,  1897.1    hs   no 

*-  148    504 

Appeal  and  Ebbor. — BiU  of  Exeeptiona^—Emdenee, — The  Supreme  {^g  ^ 
Court  can  not  consider  and  decide  any  question  which  depends  for  i^  483 
its  decision  upon  the  entire  evidence,  when  the  bill  of  exceptions  ^^  omi 
affirmatively  shows  on  its  face  that  all  of  the  evidence  given  at  the  iss  630 
trial  is  not  in  the  record,  notwithstanding  a  statement  in  the  bill 
that  it  contains  all  of  the  evidence,  p.  SOI. 

Sajcb. — BiU  of  Exceptions, — Longhand  JUanuacript  of  Evidence, 
How  Made  Part  of  Record — It  must  affirmatively  appear  from  the 
record  that  the  longhand  manuscript  of  the  evidence  was  filed  in 
the  clerk's  office  before  being  incorporated  in  the  bill  of  excep- 
tions, pp.  SOI,  SOf. 

Judgment. — Modification, — Practice. — ^The  proper  mode  of  objecting 
to  the  form  or  substance  of  a  judgment  is  by  a  motion  to  modify, 
pointing  out  in  the  motion  the  particular  corrections  or  changes 
which  the  moving  party  desires  the  trial  court  to  make.  p.  SOS. 
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From  the  Lake  Circuit  Court.    Afftrnied, 

J.  H.  Collins,  T.  J.  Wood  and  J.  B.  Peterscnij  for 
appellants. 

J.  W.  Youche  and  E.  D.  Crumpacker^  for  appellee. 

JOBBAN,  C.  J. — Action  by  the  appellee  against  the 
Chicago  &  Calumet  Terminal  Railway  Company,  the 
Baltimore,  Ohio,  and  Chicago  Railroad  Company  and 
the  Baltimore  and  Ohio  Railroad  Company,  to  enforce 
a  certain  contract  for  the  sale  of  real  estate  for  a  right 
of  way.  After  setting  out  the  execution  of  the  con- 
tract for  the  sale  of  said  right  by  appellee  to  the  first 
mentioned  appellant,  facts  are  alleged  showing  that 
the  other  appellants  purchased  this  right  of  way  of 
the  Terminal  Company  and,  became  liable  for  the  per- 
formance of  the  contract  set  out  in  the  complaint. 
Other  facts  are  averred  which  disclose  that  the  two 
Baltimore  companies  had  incorporated  the  real  es- 
tate into  their  railroad  and  were  using  the  same  as  a 
right  of  way.  The  relief  demanded  by  the  appellee  in 
his  complaint  was  a  money  judgment,  and  that  a  lien 
be  declared  upon  the  land  in  dispute  to  secure  the  pay- 
ment of  the  same,  etc.  Under  the  issues  joined  in  the 
action,  a  trial  by  the  court  resulted  in  a  judgment  for 
f 5,219.00,  and  in  adjudging  a  lien  in  favor  of  appellee, 
etc. .  Appellants  all  appeal  to  this  court,  and  the  Bal- 
timore, Ohio  and  Chicago  Company  and  the  Baltimore 
and  Ohio  Company  have  assigned  but  two  errors,  to- 
M'it:  First,  that  the  court  erred  in  overruling  the  mo- 
tion for  a  new  trial;  second,  overruling  objections  to 
the  form  and  substance  of  the  decree.  The  reasons 
assigned  in  the  motion  for  a  new  trial  were  that  the 
finding  of  the  court  is  contrary  to  law,  and  that  its 
finding  is  also  contrary  to  the  evidence. 

Counsel  for  appellee  insist  that  we  are  forbidden 
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under  a  well  settled  rule  of  this  court,  to  consider  any 
of  the  evidence  for  the  reason  that  it  afflmatively  ap- 
pears that  all  of  the  evidence  given  upon  the  trial  is 
not  in  the  record.  Upon  examination  of  what  purports 
to  be  a  bill  of  exceptions,  it  is  disclosed  that  counsel 
are  correct  in  their  insistence.  There  are  statements  in 
this  bill  that  a  certain  letter  and  other  documents 
were  introduced  and  read  in  evidence,  but  these  do 
not  appear  therein.  The  uniform  rule  of  this  court  is, 
that  notwitJistanding  the  statement  in  the  bill,  that  it 
contains  all  of  the  evidence  given  in  the  cause,  still, 
when  it  is  affirmatively  shown  upon  its  face  that  such 
statement  is  not  true,  we  cannot  consider  and  decide 
any  question  which  depends  for  its  decision  upon  tne 
entire  evidence.  This  rule  is  firmly  settled  by  numer- 
ous decisions  of  this  court.  Shimer  v.  Butler  Univer- 
sity, 87  Ind.  218;  Collins  v.  Collins^  100  Ind.  266;  Jen- 
nings, Odn,,  V.  Durham,  101  Ind.  391. 

When  a  part  of  the  evidence,  documentary  or  other- 
wise, given  in  the  lower  court,  is  omitted,  it  is  manifest 
that  this  court  upon  appeal  cannot  intelligently  or 
properly  decide  what  bearing  or  effect,  when  consid- 
ered in  connection  with  the  other  evidence,  ought  to 
be  given  to  the  part  omitted.  Hence,  in  cases  like  the 
one  at  bar,  where  the  finding  of  the  court  or  verdict  of 
the  jury  is  assailed  upon  the  ground  that  the  same  is 
contrary  to  the  evidence,  the  rule  asserted  applies 
with  full  force,  and  all  the  evidence  must  be  incorpo- 
rated into  the  record,  otherwise  we  must  presume  in 
favor  of  the  ruling  of  the  lower  court.  See  Johnson  v. 
Wiley,  14:  Ind.  233. 

Upon  other  grounds  it  appears  that  none  of  the 
evidence  is  properly  in  the  record.  It  is  shown  that 
the  longhand  manuscript  of  the  official  shorthand  re- 
porter who  took  down  the  evidence,  and  the  bill  of  ex- 
ceptions embracing  the  same,  were  filed  on  March  9, 
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1894,  but  in  no  manner  does  it  afiBrmatively  appear  that 
the  filing  of  the  longhand  manuscript  of  the  evidence 
was^  in  point  of  time,  antecedent  to  its  being  incorpo- 
rated into  the  bill  of  exceptions  as  required  by  the 
statute.  That  this  is  essential  is  settled  by  the  de- 
cisions of  this  court.  See  Manley  v.  Felttj^  146  Ind.  194, 
and  cases  there  cited;  Rogers  v.  Eichf  146  Ind.  235; 
Reid  V.  Houston,  49  Ind.  181.  Under  the  holding  in 
these  cases,  no  part  of  the  evidence  can  be  considered 
as  legitimately  in  the  record, and,  therefore,  we  are  pre- 
cluded from  reviewing  any  of  the  questions  arising 
out  of  the  action  of  the  court  in  denying  appellant's 
motion  for  a  new  trial.  We  may  properly  suggest  that 
in  the  event  the  longhand  manuscript  is  filed  on  the 
same  day  that  the  bill  of  exceptions  containing  the 
evidence  is  filed,  that  the  clerk  of  the  lower  court 
should  exercise  care  to  show  by  his  certificate,  or  a  re- 
cital in  the  record,  that  the  longhand  manuscript  of 
the  evidence  was  filed  in  his  office  on  said  day,  prior  to 
its  being  incorporated  in  the  bill  of  exceptions  by  the 
signature  of  the  judge. 

Counsel  for  appellants,  under  the  second  assign- 
ment of  error,  seek  to  assail  the  form  and  substance  of 
the  decree.  After  the  court  had  rendered  its  judg- 
ment or  decree  in  the  cause,  it  appears  that  the  appel- 
lants, the  Baltimore,  Ohio  and  Chicago  Railroad  Com- 
pany and  the  Baltimore  and  Ohio  Railroad  Company, 
filed  their  objections  to  the  form  and  substance  of  the 
decree.  These  objections  were:  that  the  court  had  no 
power  under  the  issues  to  declare  and  foreclose  any 
lien  against  the  railroad  property,  and  no  power  "to 
fix  any  right  of  action  by  its  decree  in  the  plaintiff  or 
any  one  else."  These  were  the  only  objections  made  to 
the  judgment.  There  was  no  motion  made  to  modify, 
or  in  any  way  correct  the  form  or  substance  of  the 
judgment,  by  requesting  the  court  to  eliminate  or  cop- 
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rect  in  any  way,  that  part  of  the  decree  which  appel- 
lants claim  was  not  authorized  under  the  issues.  The 
proper  mode  of  objecting  to  a  judgment,  after  its  ren- 
dition, as  recognized,  approved  and  held  essential  by 
many  decisions  of  this  court,  is  by  a  motion  to  mod- 
ify it ;  pointing  out  in  the  motion  the  particular  correc- 
tions or  changes  which  the  moving  party  desires  the 
trial  court  to  make.  Western  Union  Tel.  Co.  v.  fiftofe, 
146  Ind.  54. 

In  Stout  V.  Curry  J 110  Ind.  514,  it  is  said :  "The  ques- 
tion as  to  the  form  of  the  decree  is  not  properly  save^, 
for,  although  there  was  a  general  exception,  there  was 
no  motion  to  modify,  and  it  is  quite  well  settled  that  a 
motion  to  modify  is  essential  in  order  to  present  such 
a  question."  See,  also,  Terry  v.  Shively^  93  Ind.  413; 
Queen^  Ins.  Co.  v.  Stvdebakery  etc.j  Mfg.  Co.,  117  Ind. 
416;  Bristow,  Admr.j  v.  McClelland,  Admr.,  122  Ind. 
64;  People* 3,  etc..  Association  v.  Spears,  115  Ind.  297; 
Berkeley,  etc.,  Furniture  Co.  v.  Hascall,  123  Ind.  502; 
Hormann  v.  Hartmetz,  128  Ind.  353;  Wood  v.  Hughes, 
138  Ind.  179;  Tewksbury  v.  Howard,  138  Ind.  103; 
Stalcup  V.  Dixon,  136  Ind.  9. 

Appellants  having  failed  to  file  a  motion  to  modify 
or  correct  that  part  of  the  decree  which  they  contend 
was  not  warranted,  no  question  is  properly  presented 
in  this  respect  for  the  decision  of  this  court.  We  may, 
however,  say  that  we  are  satisfied  that  the  relief 
awarded  to  appellee  by  the  court  was  consistent  with 
the  facts  alleged  in  the  complaint, and  that  appellants^ 
learned  counsel  are  mistaken  in  their  insistence  that 
the  court,  by  its  decree,  attempted  to  "fix  a  right  of 
action"  in  the  appellee  or  any  other  person. 

An  examination  of  its  provisions  does  not  sustain 
this  contention. 

There  is  no  available  error  presented  by  the  record 
and  the  judgment  is  affirmed. 
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147  8041  [Na  17,914.    FQed  March  81, 1807.] 

1168  m 

llS  «7       PRAOncE.— Pieodtngr.— ^Iwendm^n*.-- An  amended  pleading  takesout 
i47  aoil         ^^  ^^®  record  the  original  pleading  with  the  rulings  thereon,  p.  SOS, 
■IS    M      Complaint. — Action  to  Quiet  Title. ^Statute  Construed, — A  complaint 
H7M4  ^  ^^  action  to  quiet  title  to  real  estate  which  shows  that  plaintiff 

IM  A17  ^  ^^^  owner  of  the  lands  and  that  defendant  is  asserting  an  jm- 

147    304         founded  claim  thereto,  is  sufficient  under  the  provisions  of  section 
[^?5    lit  1<>83,  Bums'  R.  S.  1894  (1070,  R.  S.  1881).  p.  SOS. 

Pleading. — Misjoinder  of  Causes  of  Action.^PrcusHee.^^A  judgment 
will  not  be  reversed  on  aooount  of  a  misjoinder  of  causes  of 
action.  13.  SOS, 
Statutoey  CtoNOTRUcrnoN. --**i)eciwon.''  — ••^'iMltnflr.''--The  word 
"decision,"  used  in  section  668,  Bums'  R.  S.  1894  (559,  R.  S.  1881), 
making  it  a  ground  for  a  new  trial  that  the  verdict  or  "decision"  is 
not  sustained  by  sufficient  evidence,  or  is  contrary  to  law,  is  equiv- 
alent to  "finding"  where  the  cause  is  tried  by  the  court,  p.  SOS, 
Teial. — PrcLctice, — £Sroepfum.— An  assignment  as  cause  for  a  new 
trial  that  the  decision  of  the  court  is  contrary  to  law  does  not  per- 
form the  office  of  an  exception  to  the  conclusions  of  law  stated  in 
a  special  finding  of  facts,  p,  S06. 
&AME.— Special  Finding,— The  facts  in  issue  by  the  pleadings  are 
those  which  are  regarded  as  material  in  the  statement  of  special 
findings,  and  it  is  not  necessary  for  the  court  to  state  the  conclu- 
sion reached  upon  each  incident  or  circumstance  introduced  in  sup- 
port or  denial  of  an  alleged  fact.  p.  S07, 
Appeal  and  EaRon.^Weight  of  Evidence,— The  Supreme  Court  will 
not  pass  upon  the  weight  of  conflicting  evidence,  p,  S07. 

From  the  Elkhart  Circuit  CJourt.    Afflrmed. 

E.  A.  Dausman  and  W.  J.  Davis^  for  appellants. 

F.  E.  Baker  and  C.  W.  Miller y  for  appellee. 

Hackney,  J. — ^This  was  a  suit  by  the  api)ellee 
against  the  appellants  and  involved  questions  of  title 
to  real  estate,  alleged  trespasses  committed  and 
threatened  by  the  appellants,  a  claim  for  damages  for 
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such  trespasses  and  an  injunction  against  further 
trespasses  and  claims  of  ownership. 

The  trial  court  overruled  the  appellants'  demurrer 
to  the  complaint  as  originally  filed  and  thereafter  the 
appellee  filed  an  amended  complaint.  One  assignment 
of  error  is  upon  the  court's  action  in  overruling  the  de- 
murrer to  the  complaint.  The  practice  is  well  estab- 
lished that  an  amended  pleading  takes  out  of  the  rec- 
ord the  original  pleading  with  the  rulings  thereon. 
Siat€y  ex  rel.y  v.  JacksoUy  142  Ind.  259 ;  Oowcn  v.  Gilsofiy 
142  Ind.  328^  and  authorities  cited  in  each. 

If  the  amended  complaint  were  the  basis  of  the  as- 
signment of  error  there  would  be  no  available  error 
in  the  action  of  the  trial  court  in  overruling  a  demur- 
rer to  such  pleading^  for  the  want  of  f acts,  in  view  of 
the  appellants'  admission,  in  their  brief,  that  "under 
the  sweeping  provisions  of  section  1082,  Burns^  R.  S., 
1894,  appellee's  complaint  is  good  as  a  complaint  to 
quiet  title.    It  appears  beyond  any  question  that  ap- 
pellants are  claiming  an  interest  in  land  of  which  ap- 
pellee claims  to  be  the  owner,  and  which  interest  is  ad- 
verse to  his.    And  this  is  all  that  is  necessary  to  make 
a  good  complaint  to  quiet  title.    It  is  sufficient  to  show 
that  the  plaintiff  is  the  owner  of  the  lands  and  that  the 
defendants  are  asserting  an  unfounded  claim  thereto.'* 
Nor  could  the  ruling  upon  the  second  ground  of  de- 
murrer, the  misjoinder  of  causes  of  action,  become 
available,  because  of  the  provision  of  the  code  that 
"No  judgment  shall  ever  be  reversed  for  any  error 
committed  in     *     *     *    overruling  a  demurrer  for 
misjoinder  of  causes  of  action."    Section  344,  Burns' 
R.  S.  1894  (341,  R.  S.  1881.)    However,  in  view  of  the 
provisions  of  the  code,  sections  249,  412,  1162,  Burns' 
R.  8.  1894,  it  may  be  doubted  whether  there  is  much 
Vol.  147—20 


306  SUPREME  COURT  OP  INDIANA, 


Weaver  et  al.  v.  Appla 


force  in  the  proposition  that  canseB  of  a  legal  and 
those  of  an  equitable  nature  may  not  be  joined. 

The  remaining  assignment  of  error  is  upon  the  ac- 
tion of  the  trial  court  in  overruling  the  motion  of  the 
appellants  for  a  new  trial. 

The  trial  was  by  the  court,  and  resulted  in  a  special 
finding  of  the  facts  with  conclusions  of  law  stated. 
The  grounds  of  the  motion  for  a  new  trial  were:  (1) 
That  the  findings  of  the  court  were  contrary  to  law; 
(2)  that  special  findings  numbered  2,  6,  7,  8, 10  and  11 
were  not  sustained  by  suflScient  evidence;  (3)  that 
"the  decision  of  the  court"  was  contrary  to  law;  (4) 
that  "the  decision  of  the  court"  was  not  supported  by 
sufficient  evidence. 

Of  the  causes  for  a  new  trial  so  assigned  none  are 
available,  excepting  those  which  fall  within  the  sixth 
subdivision  of  section  568,  Burns'  B.  S.  1894  (559,  R. 
S.  1881),  which  is  as  follows:  "That  the  verdict  or  de- 
cision  is  not  sustained  by  sufficient  evidence,  or  is  con- 
trary to  law."  The  word  "decision,"  employed  in  this 
provision  of  the  statute,  is  used  in  the  sense  of  finding^ 
where  the  cause  is  tried  by  the  court.  Rodefer  v. 
Fletcher,  89  Ind.  663;  Christy  v.  Smithy  80  Ind.  673; 
Wilson  v.  VancCj  66  Ind.  394;  Weston  v.  Johnson,  48 
Ind.  1. 

It  has  been  held  also  that  "an  assignment,  as  one  of 
the  grounds  for  a  new  trial,  that  the  decision  of  the 
court  is  contrary  to  law,  does  not  perform  the  office  of 
an  exception  to  conclusions  of  law  stated  upon  a  spe- 
cial finding  of  facts.  Bundy  v.  McClamony  118  Ind.  165 ; 
Bose  V.  Duncan,  43  Ind.  612;  Cruzan  v.  Smithy  41  Ind. 
288;  City  ofLogansportY.  Wright,  25  Ind.  612;  Welch 
V.  Bennett  J  89  Ind.  136. 

It  follows,  from  these  propositions,  that  the  causes 
for  a  new  trial  alleged  by  the  appellants  must  be  con- 
sidered with  reference  only  to  the  facts  found  by  the 
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trial  court;  that  the  first  and  third  causes  assigned 
raise  but  one  question,  and  that  the  second  and  fourth 
causes  raise  but  one  question.     . 

It  is  argued  that  the  findings  were  contrary  to  law 
because  of  the  failure  of  the  court  to  find  certain 
stated  facts  which,  it  is  claimed,  were  established  by 
the  evidence.  In  several  of  the  instances  cited  there 
were  findings  covering  the  propositions  stated  by  the 
appellants;  in  some  instances  the  alleged  omissions 
were  of  merely  evidentiary  matters,  and  in  others, 
propositions  asserted  by  testimony  from  the  appellants 
were  denied  by  the  appellee  and  were  evidently  re- 
garded by  the  court  as  not  proven.  There  is  no  obliga- 
tion upon  the  court  to  determine  the  weight  of  the  evi- 
dence upon  every  proposition  advanced  in  the  course 
of  the  testimony  and  to  state  the  result  in  its  special 
findings.  The  facts  in  issue  by  the  pleadings  are  those 
regarded  as  material  in  the  statement  of  special  find- 
ings and  it  is  not  necessary  to  state  the  conclusion 
reached  upon  each  incident  or  circumstance  intro- 
duced in  support  or  denial  of  an  alleged  fact. 

It  is  next  insisted  that  certain  findings  of  the  court 
were  not  sustained  by  the  evidence.  We  have  exam- 
ined the  evidence  and  find  that  all  of  the  findings  had 
evidence  fully  supporting  them.  In  some  instances 
there  was  confiict  in  the  evidence,  but  it  is  not  the 
duty  of  this  court  to  pass  upon  the  weight  of  conflict- 
ing evidence.  The  trial  court  having  passed  upon  it, 
we  must  accept  its  decision  as  conclusive. 

Counsel  next  insist  upon  the  third  cause  assigned 
for  a  new  trial:  That  the  decision  of  the  court  was 
contrary  to  law;  and  in  doing  so  assail  the  decision 
of  the  court  and  not  the  findings  specially  stated.  As 
we  have  already  shown,  this  assignment  is  not  avail- 
able as  questioning  the  correctness  of  the  court^s  con- 
clusions of  law.  • 
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Finally,  counsel  urge  as  the  fourth  ground  of  the  mo- 
tion for  a  new  trial,  that  the  decision  of  the  court  was 
contrary  to  the  evidence,  and  in  doing  go  they  again 
violate  the  rule  that  conclusions  of  law  can  only  be  as- 
sailed by  an  exception  thereto  properly  assigned.  The 
discussion  of  this  question  has  no  reference  to  the 
sufficiency  of  the  evidence  to  support  the  findings  of 
fact,  and  does  not  involve  a  failure  of  the  court  to  find 
upon  issues  made,  but  attacks  the  correctness  of  the 
court's  application  of  the  facts  to  the  law  of  the  case. 
This  is  simply  doing  by  motion  for  a  new  trial  that 
which,  as  we  have  shown,  must  be  done  upon  excep- 
tions to  the  conclusions  of  law. 

The  record  presents  no  available  error,  andt  the 
judgment  of  the  circuit  court  is  affirmed 


Baugher  v.  Woollen  et  al. 

[No.  17,656.     Filed  Nov.  10,  1896.    Rehearing  denied  March  81,  1807.] 

MoRTO^OBS. — Equitable  Assignment, — The  assignment  of  a  note  se- 
cured by  a  mortgage  operates,  pro  tanto,  as  an  assignment  of  the 
mortgage  itself. 

SiJiB. — Record  Of. — iVeaiimpfion.— Where  the  mortgage  record  in  the 
county  recorder's  office  shows  no  assignment  of  a  note  secured  by  a 
certain  recorded  mortgage,  it  will  be  presumed  that  the  note  is  stiU 
owned  by  the  mortgagee. 

Smcb. — Foreclosure, — Plaintiff  May  Rdy  Upon  the  Record  as  to  Name 
of  Junior  Mortgagee. — In  an  action  to  foreclose  a  mortgage  the 
plaintiff  has  a  right  to  rely  upon  the  record  in  the  county  recorder's 
office  as  to  the  name  of  a  junior  mortgagee,  and  if  the  reooid  shows 
no  assignment  of  the  junior  mortgage,  and  the  junior  mortgagee  is 
a  nonresident,  a  notice  by  publication  under  that  name  is  sufficient, 
although  the  name  of  the  payee  of  the  note  secured  by  the  mortgage 
as  set  out  in  the  record  of  the  mortgage  is  not  the  same. 

Same. — Laches. — Failure  of  Junior  Mortgagee  to  Correct  Record  of 
His  ^ame. — A  junior  mortgagee  is  guilty  of  laches  in  failing  for 
fifteen  years  to  discover  and  correct  an  error  in  the  recording 
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of  his  name  which  precludes  him  from  questioning  a  title  baaed  on 
tlie  foreclosure  of  a  senior  mortgage  in  an  action  in  which  he  was 
made  a  party  by  the  name  appearing  on  the  record. 

From  the  Marion  Superior  Court.     Affirmed. 
F.  Knefler  and  J.  S.  Berryhilly  for  appellant* 

TF".  W.  Woollen,  E.  Woollen^  and  Ewbank  &  Watson^ 
for  appellees. 

Howard,  J. — This  action  was  brought  by  the  appel- 
lant to  foreclose  a  mortgage  upon  certain  real  estate, 
and  to  redeem  from  a  sale  of  such  real  estate  on  fore- 
closure of  a  prior  mortgage.  The  appellee,  Greenly  V. 
Woollen,  claims  title  to  the  land  under  the  sale  so 
made  on  foreclosure  of  the  first  mortgage.  The  other 
appellees  make  no  claim  to  any  interest  in  the  contro- 
versy. Greenly  V.  Woollen  filed  his  answer  to  the 
complaint,  and  also  filed  a  cross-complaint,  setting  up 
his  title  under  such  former  foreclosure  proceedings, 
and  asking  to  have  his  title  quieted.  The  court  made 
a  special  finding  of  the  facts  in  the  case,  finding  for 
the  appellee  Woollen,  substantially  as  the  facts  are 
alleged  in  his  cross-complaint. 

The  appellant  contends  that  the  court  erred  in  over- 
ruling his  demurrer  to  the  answer,  and  also  in  its  con- 
clusions of  law  on  the  facts  found.  There  is,  in  reality, 
but  one  question  made  in  these  two  contentions, 
namely,  whether  due  notice  by  publication  was  given 
to  appellant  in  the  foreclosure  proceedings  through 
which  appellee  claims  title.  The  facts  from  which  this 
question  may  be  answered  are  stated  most  strongly 
for  appellant  in  the  special  findings  of  the  court.  On 
June  15,  1876,  one  of  the  remote  grantors  of  the  ap- 
pellee Woollen  obtained  a  first  mortgage  on  the  land 
in  controversy ;  and  on  November  20,  1876,  the  appel- 
lant, a  nonresident,  was  given  a  second  mortgage  on 
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the  same  land.  On  January  17, 1878,  the  holder  of  the 
first  mortgage  brought  suit  to  foreclose  the  same, 
making  Henry  L.  Banger  and  others  defendants  there- 
to, and  giving  due  notice,  by  publication,  to  the  said 
Banger,  as  nonresident  holder  of  the  second  mortgage. 
Judgment  was  rendered  against  the  said  Banger  on 
default.  The  appellant's  correct  name  is  Henry  L. 
Baugher,  and  the  question  for  decision  is,  whether, 
under  the  facts  found,  the  notice  to  him  under  the 
name  of  Henry  L.  Banger  was  sufficient. 

The  appellee  Woollen,  before  purchasing  the  land, 
and  his  remote  grantor,  before  bringing  the  original 
foreclosure  suit,  made  diligent  examination  of  the 
county  records  by  careful  and  skilled  attorneys,  who 
found  that  the  name  of  the  holder  of  the  second  mort- 
gage, as  there  recorded,  was  Henry  L.  Banger.  In  its 
third  special  finding  of  facts,  in  this  case,  the  court 
finds:  "That  the  deputy  recorder  who  spread  said 
[second]  mortgage  upon  said  mortgage  record,  p^d 
the  mortgagee's  name  in  the  original  mortgage  as 
Henry  L.  Banger,  and  so  intended  to  record  it;  that 
the  caption  to  said  mortgage  in  said  mortgage  record 
reads,  *Eli  H.  Weiand  to  Henry  L.  Banger;'  that,  as 
recorded,  the  name  of  the  mortgagee  in  said  mortgage 
could  be  read  either  as  Henry  L.  Bauger  or  as  Henry  L. 
Banger^  and  that  the  name  of  the  payee  of  the  note 
described  in  said  mortgage,  as  recorded,  was  so  writ- 
ten as  to  be  read  Henry  L.  Buugher  or  Henry  L. 
Bungher;  that  said  mortgage  was  indexed  in  said 
mortgage  as  *Eli  Weiand  to  Henry  L.  Banger.' " 

Appellant's  correct  name  does  not  appear  anywhere 
in  the  record;  and  the  court  finds  that,  "The  defendant 
Greenly  V.  Woollen  had  no  actual  knowledge  of  any 
claims  of  the  plaintiff  [appellant  here]  to  or  upon  the 
said  real  estate  until  the  beginning  of  this  suit."    No 
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ivant  of  care  is  shown  on  appellee's  part.  See  1  Jones' 
Mortgages  (4th  ed.)  section  592. 

Section  1108,  Burns'  R.  S.  1894  (1094,  R.  S.  1881),  in 
force  at  the  date  of  bringing  the  acton  to  foreclose  the 
first  mortgage,  provides  that  in  a  suit  to  foreclose  a 
mortgage,  "it  shall  be  suflBcient  to  make  the  mort- 
gagee, or  the  assignee  shown  by  said  record  to  hold  an 
interest  therein,  defendants." 

The  cases  in  this  court,  cited  to  show  that  when  a 
mortgage  is  given  to  secure  notes  held  by  different 
persons,  the  holders  of  the  several  notes  should  be 
made  parties  to  the  foreclosure  proceedings,  were  all 
cases  decided  before  the  enactment  of  the  foregoing 
statute,  and  must  be  understood  as  modified  thereby. 
It  is  still  true  that  the  assignment  of  a  note  secured  by 
mortgage  operates,  pro  tanto,  as  an  assignment  of  the 
mortgage  itself.  Parkliurst  v.  Watertoum,  etc.^  Co.y  107 
Ind.  594.  But,  in  order  that  the  holder  of  a  note  so 
assigned,  should  be  protected  in  his  lien  against  a 
good  faith  mortgagee  or  an  innocent  purchaser  of  the 
mortgaged  premises,  it  is  necessary  that  such  assign- 
ment should  be  placed  upon  the  record,  as  provided 
by  the  statute.  Connecticuty  etc.,  Life  Ins.  Go.  v.  Talbot^ 
113  Ind.  373. 

The  record,  therefore,  showing  no  assignment  of  the 
note  secured  by  the  record  mortgage,  the  assumption 
must  be  that  the  note  was  owned  by  the  mortgagee 
himself.  He  took  in  his  own  name,  as  the  record 
shows,  a  mortgage  to  secure  the  note.  The  note  might 
have  been  originally  given  to  some  one  else  and  trans- 
ferred to  the  mortgagee;  or  it  might  have  been  origi- 
nally given  the  mortgagee  himself,  and  his  name  incor- 
rectly copied  in  the  description  of  the  note.  However 
that  may  be,  there  is  nothing  in  the  record  to  show 
that  the  note  ever  belonged  to  any  one  but  the  mort- 
gagee.   There  being  no  assignee  shown,  it  was  there- 
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fore  sufficient^  in  the  words  of  the  statute,  to  make  the 
mortgagee  defendant  in  the  suit  to  foreclose  the  mort- 
gage. 

In  any  event,  we  are  unable  to  see  how  the  appellant 
can  complain  of  the  fact  that  he  was  made  a  defendant 
under  the  name  of  Banger,  instead  of  Bauger. 
Buugher  or  Bungher.  It  is  not  pretended  that  one  of 
these  forms  is  any  more  his  correct  name  than  another. 
And  what  difference  it  could  make  to  appellant 
whether  he  was  notified  under  one  incorrect  name 
rather  than  another,  we  fail  to  understand.  The  no* 
tice  was  given  to  him  by  the  name  which  appeared  in 
the  record,  that  which  stood  at  the  head  of  the  page  in 
the  title  and  in  the  index,  which  the  recorder  intended 
to  copy,  and  did  copy,  as  the  true  name  of  the  mort- 
gagee. If  that  name  was  incorrect,  appellant  himself 
was  to  blame.  Appellee's  remote  grantor,  in  bringing 
the  suit,  had  a  right  to  rely  upon  the  record  in  the  re- 
corder's office;  and  that  record  showed  the  mort- 
gagee's name  to  be  Henry  L.  Banger,  the  name  by 
which  he  was  notified  of  the  action  against  him. 

We  think,  also,  that  appellant  is  shown  to  have  been 
guilty  of  inexcusable  laches,  in  not  sooner  discovering 
and  correcting  the  error  in  the  recording  of  his  name. 
The  court  finds  that  he  held  the  mortgage  off  the  rec- 
ord, with  his  name  incorrectly  spelled,  for  the  period 
of  fifty-four  days,  and  then  filed  it  without  change.  It 
is  further  found  that  the  note  secured  bv  the  mort- 
gage  was  executed  January  1,  1876;  that  the  interest 
for  the  first  three-quarters  of  that  year  only  had  been 
paid  before  the  giving  of  the  mortgage,  and  nothing 
has  since  been  paid;  that  from  the  date  of  the  mort- 
gage, November  20,  1876,  until  the  bringing  of  this 
suit,  October  27,  1891,  the  appellant  did  nothing  to 
correct  his  mortgage  record,  and  made  no  effort  to  col- 
lect principal  or  interest  of  his  debt.    Indeed,  from  the 
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facts  shown,  it  would  seem  that  he  had  utterly  aban- 
doned, if  not  quite  forgotten,  both  mortgage  and  debt 
for  the  whole  period  of  fifteen  years. 

It  might,  perhaps,  be  proper,  with  due  explanation, 
even  after  so  long  a  delay  as  fifteen  years,  to  ask  for  a 
reformation  of  the  mortgage,  provided  only  the  origi- 
nal parties  remained,  and  the  rights  of  innocent  third 
persons  had  not  intervened.  But  when  we  remember 
that  the  lands  had  long  since  passed  into  the  hands  of 
those  who  purchased  in  good  faith,  after  first  making 
careful  examination  of  the  public  records  left  by  ap- 
pellant himself,  and  who  have  made  valuable  improve- 
ments upon  the  lands,  it  is  very  clear  that  the  appel- 
lant can  have  no  standing  here,  as  he  had  none  in  the 
court  below. 

Judgment  affirmed. 


The  Simmons  Hardware  Company  et  al.  v. 

Thomas  et  al. 

[No.  18,099.    Filed  April  1.  1897.] 

Prctcipal  and  Surety. — Mortgage  to  Surety. — Consideration, — The 
liability  of  a  surety  to  pay  the  debt  of  another  is  sufficient  con- 
sideration for  a  note  and  mortgage  given  such  surety  to  indemnify 
him  for  such  liability,  p.  31$, 

Same. — Mortgage  to  Indemnify  Surety. — A  mortgage  given  to  a  surety 
to  indemnify  him  against  loss,  as  such,  is  not  invalid  because  it  also 
secures  a  debt  due  directly  from  the  principal,  p.  S16. 

MoRTOAGBS. — A  Mortgage  Secures  the  Debt  and  not  the  Evidence 
TTiereo/.— A  mortgage,  strictly  speaking,  does  not  secure  .the  note 
or  other  evidence  of  indebtedness,  but  the  debt  itself;  and  if  the 
mortgage  does  not  sufficiently  identify  the  debt  this  may  be  done 
by  the  proper  pleading  and  the  proof  supporting  the  same.  p.  S17, 

Same. — Mortgage  of  Partnership  Property  to  Secure  Individual  In- 
debtedness of  Partners,  When  Valid. — In  the  absence  of  fraud  a 
mortgage  executed  by  a  partnership,  with  the  consent  of  all  the 
partners,  to  secure  the  individual  indebtedness  of  partners  for  bor- 
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rowed  money  put  in  the  partnership  business,  is  valid  as  against 
partnership  creditors,  jpp.  817-^22. 
&AMR.'-Pr^er€nce8.— Assignment  for  Benefit  of  Creditors, — ^Amort- 
gage  given  to  seoure  creditors,  is  not  fraudulent  because  given  only 
seven  days  before  the  mortgagor  made  a  general  assignment  for  the 
benefit  of  creditors,  p.  S22, 

From  the  Fayette  Circuit  Court.  Affirmed. 

D.  W.  McKee,  H.  L.  Frost,  L.  L.  Broaddus,  O.  C, 
Florea  and  W.  E.  Ochiltree,  for  appellants. 

J.  L  Little,  Revben  Conner  and  J.  M.  Mcintosh^  for 
appellees. 

HowAKD,  J.  — The  appellees,  William  Thomas  and 
Jeremiah  S.  Grist,  were  partners,  under  the  Arm  name 
of  Thomas  &  Grist,  and  as  such  engaged  in  the  retail 
furniture  business.  On  December  19,  1894,  the  part- 
ners were  owing  the  appellants,  firm  creditors,  for 
goods  purchased,  about  f4,000.  At  the  same  date  they 
were  individually  indebted  to  the  remaining  appellees, 
in  various  sums,  aggregating  f  7,955.48.  The  partners 
had,  about  two  years  before,  gone  into  business  on 
borrowed  capital,  and  their  individual  indebtedness 
was  for  money  borrowed  and  put  into  their  business. 
At  the  date  mentioned  they  gave  the  firm  note  to  their 
co-appellees  for  the  full  amount,  |7,955.48,  so  due  by 
them  as  individuals,  and  secured  the  same  by  a  chattel 
mortgage  on  all  their  firm  property.  The  firm  was 
then  insolvent,  and  the  partners,  individually,  were 
also  insolvent,  and  had  no  property  left  subject  to  exe 
cution,  except  that  one  of  them  had  a  small  piece  of 
property  mortgaged  for  its  full  value. 

On  December  26, 1894,  Thomas  &  Grist  made  a  gen- 
eral assignment  for  the  benefit  of  their  creditors,  nam- 
ing the  appellee,  Thompson  F.  Thomas,  as  assignee. 

This  action  was  brought  by  the  firm  creditors  to 
cancel  and  set  aside  the  note  for  $7,955.48,  and  the 
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ebattel  mortgage  giyen  to  secure  the  same;  and  also 
asking  the  court  to  require  Thompson  F.  Thomas,  as 
assignee  of  the  firm,  to  take  charge  of  all  firm  assets 
and  administer  the  same  for  the  general  benefit  of  all 
the  bona  fide  creditors. 

The  court,  on  hearing  Ihe  evidence,  found  against 
the  firm  creditors,  and  gave  the  appellees  judgment 
for  costs.  It  is  assigned  as  error  that  the  court  over- 
ruled the  several  motions  for  a  new  trial. 

We  have  read  the  evidence  carefully,  and  are  sat- 
isfied that  it  sustains  the  finding  and  judgment  of  the 
court. 

The  individual  debts  of  the  partners,  for  which  the 
note  and  mortgage  in  suit  were  given,  were  almost 
wholly  for  money  borrowed  by  them  and  put  into  the 
business  of  the  partnership.  The  equities  in  favor  of 
those  debts  were,  therefore,  quite  as  strong  as  those  in 
favor  of  the  firm  debts  due  the  appellants.  The  note 
was  made  in  favor  of  the  three  sureties  on  the  individ- 
ual notes  that  had  been  given  from  time  to  time  by  the 
partners  for  money  that  had  so  gone  into  the  firm  busi- 
ness. 

It  is  well  settled  that  the  liability  of  a  surety  to  pay 
the  debt  of  another  is  sufficient  consideration  for  a 
note  and  mortgage  given  such  surety  to  indemnify  him 
for  such  liability. 

In  Mayer  v.  Orottendick,  68  Ind.  1,  it  was  said,  citing 
2  Hilliard  Mortgages,  366,  "A  liability  to  pay  the  debt 
of  another,  upon  a  subsisting  contract,  is  sufficient 
consideration  for  a  mortgage  or  pledge  to  the  party 
thus  liable;  and  the  validity  of  the  transaction  does 
not  depend  upon  the  comparative  amount  of  the  con- 
sideration and  of  the  property  conveyed.'^ 

In  1  Brandt  Suretyship  (2d  ed.),  section  218,  the 
rule  is  stated  as  follows:  "The  liability  of  a  surety  or 
guarantor  for  the  debt  of  his  principal  before  he  has 
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made  any  payment  on  account  thereof  is  a  sufficient 
consideration  for  the  execution  of  a  mortgage  or  trust 
deed  for  his  indemnity,  and  such  mortgage  or  trust 
deed  will  take  precedence  of  any  subsequent  lien  on 
the  property  incumbered  thereby."  And  in  the  same 
connection  it  is  shown  that  the  rule  also  obtains  as  to 
a  promissory  note  given  to  indemnify  the  payee 
against  his  liability  as  surety,  even  though  such  surety, 
at  that  time,  has  not  been  damnified.  This,  too, 
where  the  surety  has  expressly  promised  the  principal 
to  pay  the  debt ;  citing  Haseltine  v.  Cruiid,  11  N.  H.  390, 
and  Gladuin  v.  Garrison,  13  Cal.  330.  See  further  as  to 
indemnifying  sureties:  Walling  v.  Lewis,  119  Ind.  496; 
Vollins  V.  State,  3  Ind.  App.  542;  1  Jones'  Mortgages, 
seotions  379,  384;  10  Am.  and  Eng.  Ency.  of  Law,  402, 
and  following,  and  cases  cited  in  notes 

Neither  is  it  a  valid  objection  to  the  mortgage  that 
it  includes  security  for  debts  due  to  the  sureties  them- 
selves. The  only  diflference  this  makes  is  that  the 
debts  for  which  the  sureties  are  liable,  and  for  which 
the  mortgage  was  given  by  way  of  indemnity,  must 
first  be  paid.  The  rule,  as  stated  in  1  Jones'  Mortgages 
(3rd  ed.),  section  385,  is:  "If  the  mortgage  to  the  surety 
include  a  debt  due  to  himself,  as  well  as  the  debt  for 
which  he  is  liable  as  surety,  as  between  himself  and 
the  principal  creditor,  the  latter  is  entitled  to  be  first 
paid  out  of  the  proceeds  of  the  mortgage,  on  the 
ground  that  such  mortgagee  is  a  quasi  trustee  for  the 
creditor  in  respect  of  the  indemnity  thus  obtained." 
In  the  case  before  us,  the  principal  debtors,  the  indi- 
vidual partners,  being  insolvent,  the  rights  of  the  sev- 
eral creditors,  under  the  indemnifying  mortgage,  at 
once  accrued,  pro  rata,  and  took  precedence  even  of  the 
claims  of  the  sureties  themselves.  Jones'  ^lort gages, 
section  387.    That  the  consideration  in  this  case  was 
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safficienty  see  further,  15  Am.  and  Eng.  Ency.  of  Law, 
753,  758,  and  notes. 

It  is  said  that  the  mortgage,  if  good  for  any  purpose, 
ought  to  have  been  given  to  secure  the  original  notes 
directly,  inasmuch  as  such  notes  are  still  left  out- 
standing, and  the  new  note  is  but  the  sum  of  the 
amounts  of  the  several  notes  first  given  by  the  part- 
ners.   But  in  addition  to  what  we  have  said  in  rela- 
tion to  the  mortgage  as  given  to  indemnify  the  sureties 
on  the  original  notes,  we  may  observe,  further,  that  a 
mortgage,  strictly  speaking,  does  not  secure  the  note 
or  other  evidence  of  debt,  but  the  debt  itself;  and  no 
matter  what  changes  may  be  made  in  the  form  of  the 
evidence  of  indebtedness,  the  mortgage  still  remains 
good  as  security  for  the  debt.     And  if  the  mort- 
gage does   not  sufficiently   identify   the  debt,    this 
may  be  done  in  the  complaint,  or  other  proper  plead- 
ing,   and    by   the   proof   supporting    the    same,    as 
was  done  in  this  case.    ^^It  has  been  many  times  de- 
cided," as  said  in  Bodkin  v.  Merit,  86  Ind.  560,  "that  a 
mortgage  stands  for  the  debt,  although  there  may  be 
many  changes  in  the  forms  of  the  evidence  of  indebt- 
edness, and  that  notes  given  in  renewal  of  the  original 
note  or  notes  are  covered  by  the  mortgage,  and  that  it 
remains  as  a  security  for  the  latter.  Mayer  v.  Orotten- 
dicky  68  Ind.  1;   McCormick  v.  Dighy,  8  Blackf.  99; 
Cissna  Y.  HaineSy  18  Ind.  496;  Dumell  v.  TersteggCy 
23  Ind.  397.    A  good  statement  of  the  law  is  that  of 
Mr.  Jones,  who  says:    ^No  change  in  the  form  of  the 
indebtedness  or  in  the  mode  or  time  of  payment  will 
discharge  the  mortgage.    A  mortgage  secures  a  debt, 
and  not  the  note  or  bond,  or  other  evidence  of  it/    2 
Jones'  Mort.,  section  924." 

But  the  principal  argument  of  counsel  for  appel- 
lants is,  that  the  mortgage  is  invalid  for  the  reason 
that  it  was  given  to  secure  the  individual  debts  of  the 
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partners  as  against  the  debts  due  by  the  firm;  that  the 
goods  mortgaged,  being  partnership  property,  equity 
requires  that  the  partnership  debts  be  first  paid,  the 
surplus  alone,  if  any,  being  available  for  the  payment 
of  the  individual  debts  of  the  partners.  There  is  no 
question  that  this  is  the  equitable  rule,  and  that  in 
caae  the  firm  property  is  in  the  hands  of  a  court  for  dis- 
tribution to  creditors,  such  rule  will  be  followed  in  the 
payment  of  debts.  But  the  law  does  not  forbid  an  in- 
dividual, a  corporation,  or  a  partnership,  so  long  as 
either  remains  in  control  of  his  or  its  property,  to  pre- 
fer one  bona  fide  creditor  to  another;  and  such  good 
faith  preference  may,  therefore,  be  always  made. 
Whether  such  law  is  just,  is  not  for  the  courts  to  say. 
Bo  long  as  it  is  the  law  the  courts  must  so  declare.  If 
the  people  wish  to  change  the  law,  and  forbid  such 
preferences,  they  may,  of  course,  do  so  through  their 
representatives  in  the  legislature.  Wyethy  etc.^  Co.  v. 
James  Spencer,  etc.,  Co.  (Utah),  47  Pac.  604  (13  NatT 
Corp.  Rep.  534;  Id  14,  12).  But  until  such  change 
is  made,  if  ever,  a  failing  debtor  may  pay  any  honest 
debts  he  may  be  able  to  pay,  so  far  as  the  property  in 
his  hands,  subject  to  execution,  will  enable  him  to  do 
so.  It  is  only  after  the  debtor's  property  passes  into 
the  custody  of  the  court  that  the  equitable  rule  con- 
tended for  by  counsel  will  be  enforced. 

"It  is  settled  everywhere,"  said  Judge  Mitchell,  in 
Wiuslow  y. Wallace,  116  Ind.  317,  "that  where  theassetg 
of  a  partnership,  or  the  individual  property  of  the 
members  of  a  firm,  are  brought  under  the  jurisdiction 
of  a  court  for  judicial  administration,  the  equitable 
rule  of  distribution  will  be  applied,  and  the  partner- 
ship assets  will  be  devoted,  first  to  the  payment  of  the 
firm's  debts,  and  the  individual  property  of  the  several 
I)artners  to  their  individual  debts,  respectively.  But 
where  the  partnership  assets  remain  under  the  control 
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of  the  partners,  they  have  the  power  to  appropriate 
any  portion  of  it  to  pay  or  secure  the  individual  debts 
of  the  members  of  the  firm.    Thus,  in  Fisher  v.  SyferSy 
109  Ind.  514,  this  court  said:  *Where  debts  are  fairly 
o^wing  by  either  partner  individually,  the  mere  prefer- 
ence of  individual  over  partnership  creditors  by  the 
execution  of  a  chattel  mortgage,  in  the  firm  name,  or 
by  authority  of  the  partners,  upon  the  property  of  the 
firm,  is  not  of  itself  such  a  fraud  upon  the  partnership 
creditors  as  will  authorize  the  setting  aside  of  the 
chattel  mortgage  at  the  suit  of  a  creditor.    Nat.  Bank, 
etc.  J  V.  Sprague,  20  N.  J.  Eq.  13;   Kirhy  v.  Schoon- 
maker  J  3  Barb.  Ch.  46 ;  Kennedy  v.  NatH  Union  Bank, 
23   Hun.  494;  Jones  Chat.  Mort.,  section  44;  7;^  re 
Kakley,  2  Biss.  883.' " 

So  in  the  same  decision  it  is  said:  '^The  rule  that 
obtains  in  the  distribution  of  the  estates  of  partners, 
and  under  which  partnership  creditors  are  entitled  to 
priority  of  payment  out  of  the  partnership  assets,  is  an 
equitable  doctrine  for  the  benefit  and  protection  of  the 
partners  respectively.    'Partnership  creditors  have  no 
lien  upon  partnership  property ;  their  right  to  priority 
of  payment  out  of  the  firm  assets,  over  the  individual 
creditors,  is  always  worked  out  through  the  lien  of  the 
partners.'   Warren  v.  Farmery  100  Ind.  593;  Trentman 
V.  Swartzelly  85  Ind.  443.    Upon  the  death  of  one  part- 
ner, or  where  the  firm  becomes  bankrupt,  or  where  the 
partnership  assets  are  being  administered  by  a  court, 
the  rule  of  equitable  distribution  is  applicable  to  its 
fullest  extent.    Where,  however,  the  partners  have 
possession  and  control  of  their  own  property,  they 
have  the  right  to  make  any  honest  disposition  of  it 
they  see  fit;  each  has  the  right  to  waive  his  equitable 
lien,  and  together  they  may  sell,  assign  or  mortgage 
the  property  of  the  firm^  to  pay  or  secure'  either  an 
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individual  debt  of  pne  of  the  partners,  or  the  debts  of 
the  flbpm.'' 

To  the  same  effect  is  the  following,  by  Olds,  J.,  in 
Ooudy  V.  WerhCj  117  Ind.  154,  cited  and  approved  in 
Purple  V.  Farringtorty  119  Ind.  164:  "The  true  doctrine 
is,  that  the  property  of  the  partners  is  their  joint  prop- 
erty, and  they  may  sell  and  dispose  of  the  same  in  good 
faith  as  they  deem  proper,  and  as  held  in  the  case  of 
Fisher  v.  SyferSy  supra,  they  have  the  right  to  prefer 
creditors,  and  even  may,  if  all  the  partners  consent  to 
do  so,  dispose  of  the  property  to  satisfy  the  individual 
debt  of  one  of  the  partners,  which  would  operate  to 
decrease  the  assets  of  the  firm  and  to  the  detriment  of 
the  firm  creditors,  yet,  nevertheless,  they  have  such 
right  to  secure  or  pay  the  bona  fide  debt  of  one  of  the 
other  partners." 

Like  holdings  were  cited  and  approved  in  Elliott  v. 
PontiuSj  136  Ind.  641;  Henderson  v.  Indiana  Trust 
Co.,  143  Ind.  561;  Morgan  v.  Worden,  146  Ind.  600. 

Counsel  for  appellants  rely  with  confidence  upon 
Jackson  Bank  v.  Durfey,  72  Miss.  971,  48  Am.  St. 
596,  18  South,  456,  a  well  considered  case,  in  which, 
while  admitting  that  partners  may  devote  the  firm  as- 
sets to  the  payment  of  their  own  individual  debts,  so 
long  as  the  firm  is  solvent,  the  court  denies  that  this 
may  be  done  after  the  firm  has  become  unable  to  pay 
all  its  debts,  partnership  and  individual,  even  though 
the  partners  still  retain  control  of  the  firm  property. 
There  is  no  doubt  that  this  holding  is  correct,  in  case 
the  preference  in  favor  of  individual  creditors  is  made 
with  the  purpose  of  defrauding  the  firm  creditors.  But 
if  the  preference  is  an  honest  one,  and  is  a  mere  selec- 
tion of  one  bona  fide  creditor  instead  of  another,  with 
the  intent  to  pay  honest  debts  so  far  as  the  property 
will  reach/  then,  as  we  think,  such  preference  is  law- 
ful, provided  it  is  made  with  the  consent  of  all  the 
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partners.  Firm  creditors,  as  we  have  seen,  have  no 
lien  upon  firm  property,  and  their  equities  must  be 
worked  out  only  through  the  partners  themselves,  or, 
as  it  is  sometimes  said,  by  way  of  subrogation  to  the 
equities  of  the  partners.  Any  partner  may  insist  that 
the  debts  of  the  firm  shall  first  be  paid  out  of  the  firm 
property;  and  it  is  only  with  the  consent  of  all  the 
members  of  the  firm  that  any  individual  partner's  debt 
may  be  paid  out  of  the  firm  assets.  If,  however,  the 
consent  of  all  is  given,  and  if  there  is  no  fraud  in  the 
preference,  any  debt,  whether  of  the  firm  or  of  anyof 
its  members,  may  be  paid  out  of  the  firm  property,  so 
long  as  such  property  remains  under  the  control  of  the 
partners.  It  is,  of  course,  otherwise,  as  we  have  seen^ 
so  soon  as  the  firm  property  has  passed  into  the 
custody  of  a  court. 

In  Cdse  V.  Beauregardy  99  U.  S.  119,  cited  in  Jiick- 
son  Bank  v.  Durfey,  supra,  the  Supreme  Court  of  the 
United  States  said:  "The  bill,  it  is  true,  charges  that 
the  several  transfers  of  the  partners  were  illegal  and 
fraudulent,  without  specifying  wherein  the  fraud  con- 
sisted. The  charge  seems  to  be  only  a  legal  conclusion 
from  the  fact  that  some  of  the  transfers  were  made  for 
the  payment  of  the  private  debts  of  the  assignors. 
Conceding  such  to  have  been  the  case,  it  was  a  fraud 
upon  the  other  partners,  if  a  fraud  at  all,  rather  than 
upon  the  joint  creditors — ^a  fraud  which  those  partners 
could  waive,  and  which  was  subsequently  waived  by 
the  act  of  fusion."  According  to  this  decision,  as  ad- 
mitted by  the  court,  in  Jackson  Bank  v.  Durfey,  supray 
"it  is  not  a  fraud  upon  partnership  creditors  for  an  in- 
solvent firm  to  devote  the  joint  estate  to  the  payment 
of  the  separate  debts  of  the  partners,  leaving  no  pro- 
vision for  firm  creditors." 
Vol.  147—21 
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Among  the  numei:ous  authorities  cited  in  support 
of  the  holding  in  Jackson  Bank  v.  Durfee^  supra,  is  Pat- 
terson V.  8eaton,  70  Iowa,  689,  28  N.  W.  598;  but,  in  the 
later  case  of  Smith  v.  Smith,  87  Iowa  93,  43  Am.  St.  359, 
54  N.  W.  73,  the  Supreme  Court  of  Iowa  distinctly 
holds  that:  "A  mortgage  made  by  the  members  of  a 
partnership  on  the  firm  property  to  secure  the  individ- 
ual debt  of  one  of  its  members  is  not  fraudulent  as 
against  creditors  of  the  firm,  and  they  are  not  entitled 
to  have  it  vacated  because  its  enforcement  will  pre- 
vent the  firm  property  from  being  applied  to  the  satis- 
faction of  the  firm  obligations."  In  a  valuable  note  to 
this  case,  in  43  Am.  St.  364,  384,  the  authorities  on 
this  subject  are  collected. 

Because  it  is  shown  that  an  assignment  for  the  bene- 
fit of  creditors  was  made  by  Thomas  and  Grist  on  the 
26th  day  of  December,  1894,  but  seven  days  after  the 
giving  of  the  mortgage  in  question,  it  is  argued  that 
the  mortgage  and  assignment  are  virtually  parts  of 
one  and  the  same  transaction;  that  the  dissolution  of 
the  partnership  was  contemplated  when  the  mortgage 
was  executed,  and,  consequently,  that  fraud  is  shown 
in  the  preference  thus  made  in  favor  of  the  individ- 
ual over  the  firm  creditors.  And  Peed  v.  Elliott,  134 
Ind.  536,  is  cited  afi  authority  to  sustain  this  conten- 
tion. In  Peed  v.  Elliott,  supra,  there  was  but  twenty 
minutes  time  between  the  execution  of  the  mortgage 
and  that  of  the  deed  of  assignment;  the  latter  was  in 
course  of  preparation  at  the  time  the  former  was 
signed,  all  being  done  under  the  supervision  of  the 
'  same  attorney;  and  both  mortgage  and  assignment 
were  placed  in  the  hands  of  the  attorney,  who  first 
put  the  mortgage  on  record  and  held  the  deed  of  as- 
signment from  record  for  about  four  hours  longer. 
The  fraud  was  palpable  in  that  case.  The  mortgage 
and  assignment,  though  professedly  separate,  were 
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practically  parts  of  one  and  the  same  document;  and 
the  court  held  that  the  preference  might  as  well  have 
been  attempted  to  have  been  made  in  the  deed  of  as- 
signment itself. 

In  the  case  before  us,  however,  the  evidence  shows, 
not  only  a  week's  interval  betw^n  the  mortgage  and 
the  assignment;  but  it  also  shows  that  nothing  was 
said  or  thought  of  an  assignment  at  the  date  of  the 
mortgage,  and  that  the  partners  then  believed  they 
would  have  a  good  holiday  trade  and  be  able  to  con- 
tinue in  their  business,  or  perhaps  sell  it  out  in  bulk 
to  another  firm  with  which  they  had  been  for  some 
time  negotiating.  It  was  only  at  the  urgent  request  of 
the  sureties  that  they  made  the  security  mortgage. 
Not  until  the  close  of  the  week  preceding  Christmas 
did  all  their  hopes  fail,  and  they  found  themselves 
compelled  to  make  the  assignment  The  record  dis- 
closes no  badges  of  fraud.  The  debts  secured  were 
almost  wholly  for  money  borrowed  to  go  into  the  busi- 
ness itself,  and  were  in  all  respects  of  at  least  equal 
equity  with  those  left  unsecured.  In  Stix  v.  Sadler, 
109  Ind.  254,  a  good  faith  preference  mortgage  made 
five  days  before  an  assignment  was  upheld.  See,  also, 
John  Shillito  Co.  v.  McConnell,  130  Ind.  41. 

Even  the  case  cited.  Peed  v.  Elliott,  supra,  is  author- 
ity for  the  conclusion  to  which  we  are  led.  There  it 
was  also  held  that,  "It  matters  not  how  short  a  time 
intervenes  between  the  conveyance  or  mortgage  exe- 
cuted for  the  preference  of  creditors  and  the  making 
of  the  deed  of  assignment,  if  it  be,  in  fact,  a  separate 
transaction,  and  a  bona  fide  one,  though  the  time  may 
be  properly  considered  in  determining  as  to  whether 
or  not  the  transaction  is  bona  fide  or  not,  and  whether 
or  not  it  is  in  fact  a  separate  transaction." 

We  think  the  evidence  supports  the  finding. 

Judgment  aflBrmed. 
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Sale  v.  The  Aurora  and  Laughery  Turnpike 

lis  'S  Company. 

ig~pil  [Na  n,V7r    FUed  April  2,  1807.] 

Ii6i  ^        Highways. —iSVreete,  TumpOees  and  TaS  Boada^^When  Betuonabtt 
IliTlai  ^f^  /^  Travel,'-How  Determined.— Whether  a  street  or  turnpike 

|1M  578  is  reasonably  safe  for  travel  is  a  question  to  be  determined  by  the 

surrounding  circumstances,  the  nature  and  surface  of  the  soil  over 
which  the  road  is  made,  the  natural  obstructions  and  obstacles  to  be 
oyeroome,  its  situation  and  locality,  and  the  kind  and  amount  of 
public  travel  which  passes  over  it.  P-  S27, 
TUBNPIKES  AND  ToLL  ROADS.  — HigTitMijftf. — Cofutruofion. — Width  of 
Boad.—la  this  State  the  statute  does  not  require  a  turnpike  com- 
pany to  oonstruct  and  maintain  its  road  of  a  greater  width  than 
eight  and  one-half  feet,  and  the  road  need  not  be  of  uniform  width 
throughout  its  entire  length,  p.  SS9, 
Complaint. — Negligence. — Contributory  Negligence. — Necessary  Aver- 
ments. — In  an  action  for  personal  injury,  based  upon  the  negligence 
of  defendant,  it  must  either  be  expressly  alleged  in  the  complaint 
that  the  injury  occurred  without  the  fault  or  negligence  of  the 
plaintiff,  or  it  must  clearly  appear  from  the  facts  alleged  that  the 
plaintiff  was  without  fault  or  negligence  contributing  to  his  injury. 

p.s:fo. 

Same.— Contributory  Negligence.— When  Facte  Pleaded  do  not  Show 
Freedom  from  Fault. — The  circumstances  attending  an  injury  to  a 
traveler  on  a  turnpike  road,  as  averred  in  a  complaint  which  does 
not  expressly  allege  freedom  from  contributory  negligence,  do  not 
negative  such  contributory  negligence  where  they  show  that  plain- 
tiff while  driving  along  such  road,  in  the  night-time,  without  alight- 
ing, drove  over  an  embankment  at  a  curve,  and  it  appears  from  the 
complaint  that  he  was  familiar  with  the  situation  and  took  no  pre- 
cautions in  view  of  the  surroundings.  PP*  SSO^SS. 

Sake— Contributory  Negligence. — When  Question  of  Fact, — ^Where  the 
want  of  contributory  negligence  is  shown,  in  a  complaint  for  per- 
sonal injury,  based  upon  the  negligence  of  defendant,  and  such 
complaint  is  otherwise  sufficient,  then  the  question  as  to  whether  or 
not  plaintiff  exercised  proper  care  to  avoid  the  injury  in  proportion 
to  the  danger  encountered  will  arise  upon  the  evidence  and  be 
determined  thereby,  p.  SJ4. 

Prom  the  Dearborn  Circuit  Court.  Affirmed. 

O.  F.  Roberts^  for  appellant 

JJ.  D.  McMvllen  and  H.  R.  McMvllen^  for  appellee. 
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Monks,  J. — ^Appellant  brought  this  action  against 
appellee  to  recover  damages  for  injuries  alleged  to 
have  been  received  while  traveling  upon  appellee's 
road.  Appellee's  demurrer  to  the  amended  complaint 
was  sustained  and  appellant,  refusing  to  plead  further, 
judgment  was  rendered  against  him.  The  only  error 
assigned  calls  in  question  the  action  of  the  court  in 
sustaining  said  demurrer. 

That  part  of  the  complaint  necessary  to  the  deter- 
mination of  the  question  presented  is  substantially  as 
follows:  In  1895  appellee  was,  and  had  been,  for  forty- 
five  years  the  owner  of  a  turnpike  road  commencing 
at  the  city  of  Aurora,  Dearborn  county,  and  running 
thence  through  the  town  of  Cochran  in  said  county, 
and  collected  during  all  of  said  time  toll  for  travel 
thereon;  that  at  or  near  the  east  boundary  of  said 
town  of  Cochran  the  bed  of  said  turnpike  road  is  only 
twenty  feet  in  width  on  which  vehicles  can  travel ;  and 
that  at  said  point  for  a  distance  of  three  hundred  feet 
the  turnpike  bed  was  constructed  and  maintained  on  a 
curved  line;  that  said  line  curves  south  in  traveling 
on  the  turnpike  west,  and  on  the  north  side  along  said 
curved  line  there  has  been  at  all  times  a  steep  em- 
bankment, fill  and  pitfall  one  hundred  feet  long  and 
five  feet  deep,  and  high;  and  immediately  on  the  oppo- 
site side  of  said  turnpike  for  one  hundred  feet  there 
has  been  at  all  times  a  deep  ditch  three  feet  wide  and 
three  feet  deep,  and  the  space  between  said  ditch  on 
the  south  side  and  embankment  on  the  north  side, 
which  can  be  safely  used,  is  only  twenty  feet.  That 
appellee's  right  of  way  along  said  part  of  the  turn- 
pike is  sixty  feet;  that  appellee  negligently  failed  to 
erect  or  maintain  any  railing,  guards,  or  other  barrier 
along  said  embankment,  fill  and  pitfall  to  protect  per- 
sons and  vehicles  traveling  over  said  turnpike  from 
falling  over  and  down  said  embankment  at  said  point; 
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that  appellant  was  a  practicing  physician  and  had  for 
several  jears  immediately  before  the  commencement 
of  the  action  in  April,  1895,  resided  at  Aurora  and  had 
practiced  his  profession  in  that  city  and  the  surround- 
ing neighborhood,  including  the  town  of  Cochran; 
that  in  March,  1894,  at  10.30  o^clock  at  night,  appel- 
lant "was  called  to  visit  a  patient  at  the  town  of  Coch- 
ran; that  he  at  once  started  to  attend  said  call,  travel- 
ing in  a  buggy  drawn  by  one  horse  over  appellee's 
road,  which  was  then  the  best,  common  and  usually 
traveled  route  to  reach  said  patient's  residence;  that 
at  the  time  he  left  his  residence  it  was  dark,  and  he 
proceeded  along  said  road  westward,  and  as  he  ap- 
proached the  east  line  of  said  town  of  Cochran  and 
said  embankment  and  pitfall  he  used  due  care  and 
caution  to  prevent  an  accident,  and  that  in  driving  and 
guiding  said  horse  at  said  point  by  reason  of  the  dark- 
ness, appellant  could  not  distinctly  see  said  space  of 
twenty  feet  or  said  embankment,  though  then  and 
there  using  due  care  and  caution  as  aforesaid,  and 
there  being  no  guard,  railing  or  posts  or  other  ob- 
struction along  said  embankment,  as  aforesaid,  to  pre- 
vent persons,  horses  and  vehicles  in  the  darkness  from 
passing  over  and  falling  down  said  embankment,  the 
said  horse  attached  to  the  buggy  in  which  appellant 
was  riding,  without  any  fault  or  negligence  on  the 
part  of  appellant,  but  solely  on  account  of  the  negli- 
gence of  appellee,  as  herein  averred,  walked  over  and 
down  said  embankment  and  into  said  pitfall,  etc. 

It  is  urged  that  the  facts  alleged  are  not  sufficient 
to  show  that  appellant  was  required  to  erect  and  main- 
tain guards  or  barriers  along  said  turnpike  where  it  is 
alleged  appellant's  horse  walked  over  the  embank- 
ment. It  is  true,  as  claimed  by  appellee,  that  roads  in 
the  country  or  outskirts  of  a  city  are  not  required  to 
be  constructed  and  maintained  the  same  as  is  required 
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in  the  thickly  settled  parts  of  a  city.   What  would  con- 
stitute a  defect  in  the  street  of  a  city  might  be  no  de- 
fect at  all  in  a  turnpike  road  in  the  country.    It  may 
be  necessary  that  the  whole  width  of  some  streets  in  a 
city  be  worked  and  maintained  so  as  to  be  passable  for 
^wheeled  vehicles,  yet  this  will  not  be  required  of  a 
turnpike  road  in  the  country.     Whether  a  street  op 
turnpike  is  reasonably  safe  for  travel  is  a  question  to 
be  determined  by  the  surrounding  circumstances,  the 
nature  and  surface  of  the  soil  over  which  the  road  is 
made,  the  natural  obstructions  and  obstacles  to  be 
overcome,  its  situation  and  locality  and  the  kind  and 
amount  of  public  travel  which  passes  over  it,  2  Shear- 
man and  Redfield  on  Negligence,  section  352.    Rice  v. 
Montpelier,  19  Vt.  470;  Kelseyv.  Olover^  15  Vt.  708; 
Green  v.  Danby,    12  Vt.  470;   Hull  v.  Richmond^  2 
Woodb.  and   M.   337;   Fitz  v.  Boston,  4   Cush.    366; 
Howard  v.  Bridgewater,  16   Pick.  189;  Macomher  v. 
Taunton,  100  Mass.  255;  Morse  v.  Belfast,  77  Me.  44; 
Perkins  v.    Fayette,   68  Me.  162;  Blake  v.   Newfield, 
68  Me.  366;  Spavlding  v.  Winslow,  74  Me.  628;  Farrell 
V.   Oldtown,  69  Me.  72;  Monongahela  City  v.  Fischer, 
111  Pa.  St.  9,  2  Atl.  87;  City  of  Scranton  v.  Hill,  102 
Pa.  St.  378;  Keyes  v.  Marcellus,  60  Mich.  439, 15  N.W. 
642;   Fulliam  v.  Muscatine,  70  la.  436,  30  N.  W.  861; 
Parkhill  v.  Town  of  Brighton,  61  la.  103,  15  N.  W. 
853;  Wheeler  v.  Town  of  Westport,  30  Wis.  392;  Far- 
num  V.  Town  of  Concord,  2   N.  H.  392;  Johnson   v. 
Tovm  of  Haverhill,  35  N.  H.  74;   Hubbard  v.  City  of 
Concord,  35  N.  H.  52;  Graves  v.  Shattuck,  35  N.  H. 
257;  Winship  v.  Enfield,  42  N.  H.  197;  2  Dillon  on 
Munic.  Corp.,  sections  1006, 1008, 1016, 1019,  and  cases 
cited  in  notes. 

It  is  said  in  section  352,  2  Shearman  and  Bedfield  on 
Negligence:  "It  may  even  be  doubted  whether  width 
for  the  passage   for  more   than   one   carriage   will 
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be  required  on  a  country  road,  in  places  where  ledges 
of  rock,  or  other  great  natural  obstacleB  interpose. 
The  most  that  can  be  required,  in  a  road  of  so  difficult 
a  nature,  is  that  the  sides  should  be  in  such  a  state  as 
would  admit,  without  unusual  delay  or  trouble,  of  the 
passing  of  carriages  when  they  meet/^ 

In  Wheeler  v.  Town  of  Westporty  supra,  it  was  said, 
"What  would  be  considered  a  reasonably  safe  and  con- 
venient road  in  a  sparsely  populated  rural  district, 
where  there  is  but  little  public  travel,  might  and  gen- 
erally would  not  be  so  regarded  in  the  midst  of  denser 
populations,  or  in  crowded  thoroughfares  in  or  near  to 
cities  or  large  towns  and  villages,  where  increased 
facilities  and  superior  accommodations  are  required 
for  the  great  numbers  of  travelers  and  vehicles  by 
which  the  highway  is  almost  continuously  occupied. 
So,  too,  what  may  be  looked  upon  as  reasonably  safe 
and  convenient  passage  in  a  broken  or  mountainous 
region,  where  the  road  has  to  be  made  over  steep  hills 
and  through  rugged  valleys,  along  the  narrow  margin 
of  streams,  or  upon  the  sides  of  declivities  or  rocky 
or  precipitous  places,  might  not  be  so  considered  where 
it  lies  upon  a  plane  or  level  country,  or  over  the 
undulating  and  smooth  surface  of  an  open  prairie. 
No  one  would  expect,  for  example,  to  find  the  same 
ease  and  facility,  the  same  safety  and  convenience  of 
travel,  upon  a  road  running  up  and  down  the  bluffs 
and  steep  hillsides  bordering  upon  the  Mississippi, and 
other  rivers  flowing  into  it  in  the  western  part  of  this 
state,  or  over  and  through  the  pine  or  other  forests, 
or  through  the  cedar  and  tamarack  swamps  in  the 
northern  part  of  it,  as  should  be  found  upon  the  roads 
across  the  prairies,  and  through  the  openings  in  the 
central  and  southern  portions  of  the  state.  ♦  ♦  ♦ 
No  one  anticipates  the  same  space  or  breadth  of 
ground  for  travel  on  roads  constructed  in  narrow 
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valleys  or  ravines,  or  along  the  sides  of  hills,  or 
through  dense  woods  or  swamps,  as  on  roads  made  in 
places  where  these  natural  impediments  and  difficul- 
ties do  not  exist." 

In  Morse  v.  Belfast,  supra,  on  p.  47,  the  court  said: 
*^Biit  in  the  construction  of  such  ways  it  often  becomes 
necessary,  as  well  as  proper,  to  construct  ditches  along 
their  sides,  and  when  this  is  properly  done  it  is  not  the 
province  of  the  court  to  declare  them  defects.  This  is 
in  accordance  with  the  principle  laid  down  in  Ma- 
comber  V.  Taunton,  100  Mass.  256,  in  which  Chapman,  C. 
J.,  says:  *0n  each  side  of  this  way  there  maybe  ditches. 
These  are  so  necessary  for  the  proper  drainage  of  the 
carriage-way  that  they  are  held  not  to  be  defects,  if 
properly  constructed,  though  travelers  may  be  liable 
to  fall  into  them  in  the  dark.' 

"The  plaintiff  also  claims  there  should  have  been  a 
railing  between  these  ditches  and  the  traveled  way. 
If  it  w^ere  necessary  in  this  instance  for  the  purpose 
of  rendering  the  road  reasonably  safe  and  convenient, 
we  have  no  doubt  there  are  very  few  l*oads,  then,  in 
our  State  which  would  not  require  it." 

As  was  remarked  by  Peters,  J.,  in  the  recent  case 
of  Spaulding  v.  Winslow,  74  Me.,  on  p.  537 :  "There  are 
many  thousand  of  such  places  within  this  state.  If 
railings  are  required  for  them,  towns  would  have  ex- 
traordinary burdens  to  maintain  their  roads." 

In  this  State  the  statute  does  not  require  a  turnpike 
company  to  construct  and  maintain  its  road  of  a 
greater  width  than  eight  and  one-half  feet,  and  the 
road  need  not  be  of  uniform  width  throughout  its  en- 
tire length.  Neff  v.  Mooresville,  etc,  Oravel  Road  Co., 
66  Ind.  279;  Wayne,  etc,  Tump.  Co.  v.  Moore,  82 
Ind.  208;  Speer  v.  Cfreencastle,  etc.,  Caravel  Rood  Co., 
4  Ind.  App.  525. 
It  is  not,  however,  necessary  for  us  to  determine  the 
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question  whether  appellant's  failure  to  erect  and 
maintain  a  railing  or  other  barrier  as  alleged  was  ac- 
tionable negligence,  for  the  reason  that  the  demurrer 
was  properly  sustained  to  the  complaint  for  other  rea- 
sons. 

It  is  urged  that  it  does  not  appear  from  the  allega- 
tions of  the  complaint  that  the  negligence  of  appellant 
did  not  contribute  to  the  injury  of  which  he  complains. 

It  is  settled  law  in  this  State  that  it  must  either 
be  expressly  alleged  in  the  complaint  that  the  injury 
occurred  without  the  fault  or  negligence  of  the  plain- 
tiff, or  it  must  clearly  appear  from  the  facts  alleged 
that  the  plaintiff  was  without  any  fault  or  negligence 
contributing  to  his  injury.  Riest  v.  City  of  Goshen^  42 
Ind.  339,  341;  Cincinnati^  etc.j  R.  R.  Co.  v.  Butler, 
103  Ind.  31,  40;  Cincinnati,  etc.^  B.W.  Co.  v.  How- 
ard, 124  Ind.  280,  284. 

There  is  no  general  allegation  in  the  complaint  that 
the  injury  complained  of  was  inflicted  without  any 
fault  or  negligence  on  the  part  of  appellant^  nor  does 
the  want  of  contributory  negligence  appear  from  the  i 

facts  set  forth  in  the  complaint. 

It  is  true  that  the  complaint  alleges  that  appellant 
as  he  "approached  said  pitfall  used  due  care  and  cau- 
tion to  prevent  an  accident"  and  "that  said  horse  at-  \ 
tached  to  said  buggy,  in  which  appellant  was  riding 
without  any  fault  or  negligence  on  the  part  of  appel-  | 
lant  walked  over  and  down  said  embankment  and  into 
said  pitfall,"  but  these  averments  fall  far  short  of  an  ! 
allegation  that  appellant  was  without  any  fault  or  neg 
ligence  contributing  to  his  injury.   These  allegations  , 
might  be  true  and  yet  appellant's  negligence  mav 
have  contributed  to  his  injury.    His  injury  occurred, 
not  while  he  was  approaching  the  embankment,  but 
after  the  horse  walked  over  the  embankment,  and 
for  all  that  appears  from  the  complaint  by  the  exercise 
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of  ordinary  care  he  could  have  alighted  from  the 
^^SSJ  before  it  went  over  the  embankment,  or  in 
some  other  way  could  have  avoided  the  injury. 

Moreover,  in  this  case  appellant  was  not  deceived 
by  anything  appellee  had  done  or  omitted  to  do.  He 
knew  the  width  of  the  road,  he  knew  of  the  Alls,  the 
embankment,  the  pitfall,  the  curve  and  that  he  could 
not  see  said  "twenty  foot"  space  and  the  said  pitfall 
on  account  of  the  darkness.  He  had  full  knowledge 
of  the  situation  and  its  dangers  and  with  knowledge 
voluntarily  cast  himself  upon  a  known  peril. 

In  Town  of  Gosport  v.  Evans^  112  Ind.  133,  this  court 
on  p.  139  said :    "If  the  defect  in  the  pavement,  which 
plaintiff  voluntarily  encountered,  presented  an  ob- 
struction, or  was  of  such  a  character  that  the  town  of 
Gosport  was  bound  to  take  notice  of  it,  so  that  it  was 
guilty  of  negligence  in  not  repairing  it,  the  conclusion 
follows  necessarily  that  the  plaintiff,  having  full  and 
equal  knowledge  of  its  character,  was  guilty  of  con- 
tributory negligence  in  venturing  upon  it,  no  matter 
how  carefully  she  may  have  prepared  for  the  encounter, 
nor  with  how  much  care  she  went  upon  it.    Her  duty 
was  to  avoid  the  obstruction,  or  venture  upon  it  at  her 
own  risk."  This  rule  has  been  declared  in  other  cases. 
Town  of  Mt.  Vernon  v.  Dusoachett^  2  Ind.  686,  64  Am. 
Dec.  467;  Riestv.  City  of  Ooshen^  supra;  JonesborOj 
etc,  J  Tump.   Co,  v.  Baldwin^  67  Ind.  86;    Broker  v. 
Toum  of  Covington,  69  Ind.  33,  36  Am.  Rep.  202;  City 
of  Indianapolis  v.  Cook,  99  Ind.  10,  12,  13;    City  of 
Richmond  v.  Mulholland,  116  Ind.  173;  Morrison  v. 
Board,  etc.,  116  Ind.  431;  City  of  Plymouth  v.  Milner, 
117  Ind.  324;  Rice  v.  Montpelier,  19  Vt.  470;    Wheeler 
V.    Totvn    of  Westport,    30   Wis.    392;    Marshall  v. 
Ipswich,  110  Mass.    622;    King  v.  Thompson,  87  Pa. 
St.    365,    30    Am.    Rep.    364;    ParkhillT.    Brighton, 
61  la.   103,  15   N.  W.  853;   McGinty  v.  City  of  Ke- 
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okuk,  66  la.  725,  24  N.  W.  506;  Beach  on  CJont  Neg. 
(2d  ed.),  section  248. 

In  Reist  v.  City  of  Ooshen,  supra,  which  was  an  action 
to  recover  for  an  injury  received  in  driving  over  a 
bridge,  this  court  said :  "The  law  is  well  settled  that  if 
the  plaintiff  or  his  servant  knew  of  the  true  condition 
of  the  bridge  when  the  team  and  wagon  were  driven 
upon  it,  he  cannot,  under  such  circumstances,  re- 
cover." 

In  JoneshorOj  etc.  Turnpike  Co.  v.  Baldunn,  supra, 
which  was  an  action  to  recover  damages  for  an  injury 
sustained  from  a  defect  in  appellant's  road  it  was  held 
that  the  appellee's  knowledge  of  such  defect,  before 
driving  into  it,  precluded  a  recovery  on  the  ground  of 
contributory  negligence. 

In  Bruker  v.  Town  of  Covington,  supra,  the  following 
instruction  to  the  jury  was  held  to  have  been  properly 
given:  "If  the  plaintiff  knew  the  opening  or  cellar 
way  was  in  the  sidewalk,  and  he  attempted  to  pass  the 
place  where  it  was,  when,  in  consequence  of  the  dark- 
ness of  the  night,  he  could  not  see  it,  he  has  no  legal 
reason  to  complain  of  the  injury  he  received  on  ac- 
count of  the  fact  that  the  opening  or  cellar  way  was 
there.  In  such  cases  he  must  be  treated  as  having 
taken  the  risk  upon  himself,  and  this  too  although  at 
the  time  the  fact  of  the  existence  of  the  opening  was 
not  present  to  the  plaintiff's  mind." 

In  City  of  Indianapolis  v.  Cook,  supra,  it  was  said,  on 
p.  12:  "From  the  nature  of  the  obstruction  in  question, 
with  the  appellee's  knowledge  of  its  condition  and  sit- 
uation, it  is  manifest  that  with  ordinary  care  she 
might  have  passed  it,  either  to  the  right  or  to  the  left 
or  stepped  over  it,  with  safety.  It  seems  that  it  was  not 
so  dark  but  that  she  could  see  the  water  box,  but  if  the 
darkness  had  been  ever  so  great,  care  in  providing  a 
light,  or  in  walking,  would  have  avoided  stumbling 
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and  falling  over  the  alleged  obstruction.  We  think 
that  this  was  a  case  where  knowledge,  such  as  was 
possessed  by  appellee,  of  the  existence  of  the  defect  or 
obstruction  in  the  sidewalk  which  caused  the  injury, 
w^as  conclusive  of  contributory  negligence." 

Applying  the  doctrine  declared  in  the  cases  cited,  if 
the  night  was  dark  and  appellant  could  not,  while 
driving  his  horse  distinctly  see  the  twenty-foot  space, 
the  curve  of  the  road  and  the  ditch  on  one  side  and  the 
embankment  and  pitfall  on  the  other  as  alleged  in  the 
complaint,  ordinary  care  required  that  he  provide  a 
light  of  some  kind  or  that  he  alight  and  lead  his 
horse  over  that  part  of  the  road  Not  taking  these 
precautions  under  the  circumstances  was  greater  neg- 
ligence than  driving  upon  a  railroad  crossing  without 
either  looking  or  listening  when  the  view  was  obstruc- 
ted*, that  danger  might  be  thus  avoided. 

It  is  clear  that  the  allegations  in  the  complaint  were 
not  sufficient  to  show  that  appellant  was  without 
fault. 

It  would  seem  that  it  would  have  required  as  much 
care  on  the  part  of  appellant  under  the  circumstances 
alleged  to  have  avoided  running  against  the  railing 
if  there  had  been  one  along  the  embankment,  as  was 
required  to  avoid  driving  over  the  embankment  into 
the  pitfall.  In  either  case  ordinary  care  would  seem 
to  require,  either  that  appellant  provide  himself  with 
a  light  or,  that  he  lead  his  horse  over  the  part  of  the 
road  where  he  claims  a  railing  should  have  been 
erected  and  maintained. 

What  we  have  said  doee  not  conflict  with  the  doc- 
trine declared  in  many  cases  in  this  State  that  a  per- 
son is  not  obliged  to  forego  travel  on  a  highway  which 
he  knows  to  be  defective,  but  he  may  proceed  and  if 
he  uses  proper  care  and  is  injured  he  may  recover. 
The  rule  is,  however,  in  such  cases  that  the  care  to 
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avoid  injury  must  be  in  proportion  to  the  danger  be 
might  encounter  by  reason  of  the  defect  or  obstruc- 
tion.   City  of  Indianapolis  v.  Ceok^  supra. 

This  is  because  in  this  case  the  facts  stated  in  the 
complaint  do  not  show  that  the  fault  or  negligence  of 
appellant  did  not  contribute  to  his  injury,  and  there  is 
no  general  allegation  that  he  was  without  fault  If 
the  want  of  contributory  negligence  was  shown  by  the 
complaint,  and  the  same  was  otherwise  sufficient,  then 
the  question  whether  appellant  exercised  proper  care 
to  avoid  the  injury  in  proportion  to  the  danger  en- 
countered would  arise  upon  the  evidence  and  be  de- 
termined thereby. 

It  follows  that  the  court  did  not  err  in  sustaining 
the  demurrer  to  the  amended  complaint. 

Judgment  affirmed. 


HiNSHAW  V,  The  State. 
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[No.  17,884.     FUed  April  2,  1897.] 

MUBDBB. — Cireumstantidl  Evidence, — ReoBonable  l>ott&f.— Defendant 
was  indicted  for  the  murder  of  his  wife.  At  the  trial  the  evidence 
showed  that  the  defendant  was  a  minister  of  the  gospel;  that  he  and 
his  wife  had  been  married  nearly  eight  years,  during  which  time 
they  lived  happily  together;  although  there  was  some  evidence 
tending  to  show  that  defendant  had  been  seen  going  clandestinely  by 
the  back  way  into  the  house  where  a  certain  young  woman  lived,  and 
that  this  same  woman  had  been  seen  after  midnight,  on  a  certain 
occasion  when  defendant's  wife  was  away  from  home,  coming  from 
an  alley  in  the  rear  of  defendant's  house.  The  evidence  at  the  trial 
further  showed  that  on  the  night  of  the  homicide  defendant  and  his 
wife  returned  home  from  church  together;  that  at  about  one  o'clock 
in  the  night,  the  neighbors  were  awakened  by  pistol  shots  and  cries 
of  '*help"  and  '*miurder"  at  or  near  defendant's  house,  and  shortly 
afterwards  defendant  was  found  in  the  street  near  his  house, 
dressed  only  in  his  night  clothes,  suffering  from  a  number  of  slight 
outs  in  the  body  and  two  bullet  wounds,  one  of  which  was  a  mere 
flesh  wound,  and  the  other  more  severe,  the  bullet  having  entered 
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just  below  the  left  shoulder;  that  defendant's  wife  was  found  lying 
dead  in  the  doorwaj,  a  pistol  ball  having  been  shot  through  her 
brain.    Blood  and  burnt  powder  were  found  on  the  pillow  of  the 
bed  where  the  wife  of  defendant  had  lain  when  shot;  that  the 
furniture  in  the  house  was  in  no  way  disarranged ;  that  defendant's 
pistol,  razor,  pantaloons  and  pocketbook  were  found  outside  of  the 
bouse,  where  they  might  have  been  thrown  from  the  woodhouse 
-window,  and  mammalian  blood  was  afterwards  found  on  the  sill  of 
such  window.    It  was  shown  that  the  cuts  on*  defendant's  body 
-were  made  by  his  razor,  and  that  all  the  pistol  shots  were  from 
defendant's  pistol.     It  was  also  shown  that  during  the  night  of  the 
bomicide  a  slight  snow  had  fallen,  and  that  immediately  after 
the  alarm  diligent  search  was  made  for  the  tracks  of  the  alleged 
burglars,  but  none  were  found.    The  theory  of  the  State  was  that 
defendant  shot  his  wife  while  she  was  lying  in  bed,  and,  afterward, 
with  his  own  hands,  placed  her  in  the  doorway ;  that  his  own  wounds 
were  self-inflicted ;  that  defendant  threw  the  pistol,  razor,  pantaloons, 
and  pocketbook  from  the  woodhouse  window,  and  that  the  blood  on 
the  window  sill  fell  from  his  own  wounds  while  so  doing;  and  that 
the  story  of  the  burglars  was  a  mere  fabrication.    Held,  That  the 
evidence  is  sufficient  to  exclude  every  reasonable  hypothesis  other 
than  that  of  defendant's  guilt  of  the  murder,    pp.  SS8^5J^ 
Appeal  and  Erkoe.— .BWw  of  Fact.— Remedy.— It  is  the  province  of 
the  jury  to  weigh  the  evidence  and  settle  conflicts  therein,  and  if 
they  err  it  is  a  mistake  of  fact  and  not  of  law;  and  it  is  the  duty  of 
the  trial  court  to  correct  such  error  by  granting  a  new  trial.    The 
error  is  not  available  on  appeal,    pp.  S5S,  364. 
CiscxTMSTAivTiAL  EviDBNCB. — A  Foct  in  the  Nature  of  an  Inference 
May  be  Taken  as  a  New  Inference. — ^Where  in  the  trial  of  a  criminal 
cause  it  is  sought  to  establish  the  guilt  of  the  accused  by  circum- 
stantial evidence,  one  inference  cannot  be  based  on  another;  but  a 
fact  in  the  nature  of  an  inference  may  itself  be  taken  as  the  basis  of 
a  new  inference,  p.  S6S. 
Murder.  — Proof  of  Motive  Unnecessary.  -^Proof  of  motive  is  not  essen- 
tial to  the  conviction  of  one  charged  with  murder.     Motive  may  be 
inferred  from  the  commission  of  the  crime,   p.  S64. 
Evidence. — Jury  Should  Harmonize  Conflicting  Evidence. — It  is  the 
duty  of  the  jury,  if  possible,  to  harmonize  seemingly  conflicting 
evidence,  and  thereby  avoid  imputing  perjury  to  any  of  the  wit- 
nesses,   p.  396, 
Same.  — Failure  of  Defendant  in  Criminal  Cause  to  Introduce  Evidence, 
When  a  Presumption  of  Quilt. — Where  a  defendant  charged  with  a 
crime  has  within  his  reach  evidence  by  which  he  may  repel  that 
which  is  offered  to  his  prejudice,  his  failure  to  introduce  such 
evidence  creates  a  presumption  against  him.    pp.  366-368. 
CiBOUMSTANTiAL  EvTOENOE. —iVoo/  of  Evidentiary  Fact  Connected 
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I  II  ^_M , II U      Mill  ll^Wi       I  ^m  

With  Primary  Fact  Only  by  Circumstances, — ^Where  there  were 
oiroiiinstanoes  tending  to  show  that  defendant,  after  having  com- 
mitted a  murder,  and  after  having  inflicted  womids  upon  himaelt 
went  into  the  woodshed  near  the  house  where  the  murder  was  com- 
mitted, and  threw  articles  from  the  window  thereof,  it  was  not 
improper  to  admit  the  testimony  of  an  expert  showing  that  blood 
afterwards  found  upon  the  window  sill  was  mammalian  blood,  pp. 
368,  S69. 

WTnfE8S.—Impea6hment,-^Wken  a  Witness  May  he  Suj^xn^ed  by  his 
Declarations  Made  Out  of  Court. ^ A  witness  sought  to  be  impeached, 
by  showing  that  he  had  made  statements  out  of  court  inconsistent 
with  statements  in  court,  may  be  supported  by  proof  of  deolaratioDS 
made  out  of  court  in  harmony  with  those  made  in  court,  pp.  S71, 
37S, 

EviDENCB.-— Testimony  of  Witness  that  he  CaUed  Attention  to  a  Pear- 
ticular  Fact. — Admissibility  Of. — ^The  admission  of  testimony  of  a 
witness  that  he  had  called  another  person's  attention  to  a  particular 
fact,  which  fact  in  itself  was  of  no  significance,  but  which  taken  in 
connection  with  other  circumstances  shown  might  be  of  some  im- 
portance and  relevancy,  is  not  error,    p.  373. 

Same. —Jfere  Conclusion  of  Witness  Not  ^dmiMiMe.— Testimcmy  by  a 
witness  that  he  thinks  a  pistol  was  not  at  a  specified  place  at  a  given 
time,  as  he  believes  he  would  have  seen  it  if  it  had  been  there,  is  a 
mere  conclusion  of  the  witness,  and  is  properly  excluded,   p.  373. 

Appeal  and  EBSLOK.^Exclusion  of  Evidencc^No  Offer  to  Prove.— 
The  refusal  to  allow  a  witness  to  answer  a  particular  question  is  not 
available  error  where  no  offer  to  prove  what  witness  would  testify 
to  is  made.    pp.  373,  374. 

Harmless  Error.  —Improper  Cross-Examination  of  Witness. — ^To  al- 
low witness  for  defendant  charged  with  the  murder  of  his  wife,  which 
he  claimed  was  committed  by  burglars,  the  tracks  of  whom  were 
looked  for,  to  answer  the  question  on  cross-examination  whether, 
while  dressing  defendant's  wounds  that  night,  he  did  not  say  to  those 
present :  '  *Some  of  you  level-headed  men  go  out  and  look  for  tracks, " 
is  harmless  error,    p.  374, 

Grand  Jurors. — Testimony  Qf. —  Oath. — The  oath  of  grand  jurors 
that  they  will  not  disclose  the  proceedings  given  before  them  does 
not  prevent  them  from  testifying  in  court  as  to  such  proceedings. 
p.  376. 

Same. — Right  to  Testify  in  Trial  Court  as  to  Proceedings  of  Grand 
Jury,  Not  Limited  to  Particular  Classes  of  Cases. — Statute  Construed 
—Section  1781,  Bums'  R.  S.  1804  (1662,  R.  S.  1881),  providing  that  a 
member  of  a  grand  jury  may  be  required  to  disclose  the  testimony 
of  a  witness  examined  before  the  grand  jury,  *'for  the  purpose  of 
ascertaining  whether  it  is  consistent  with  that  given  by  the  witness 
before  the  court,  or  to  disclose  the  testimony  given  before  them  by 
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any  person  upon  a  charge  against  him  for  perjury  in  giving  his  tes- 
tiinony  upon  his  trial  therefor,"  does  not  limit  the  right  to  require 
grand  jurors  to  testify  to  the  two  cases  specified,     pp.  S75^S77. 
Samb. — May  Give  Oral  Testimony  as  to  Proceedings  Before  Grand 
Jury. — As  the  statute  does  not  require  the  testimony  of  witnesses 
before  the  grand  jury  to  be  in  writing,  a  grand  juror  may,  in  the 
trial  oourt,  detail  orally  the  testimony  given  by  the  defendant  before 
the  grsaxd  jury,  where  it  is  shown  that  all  the  evidence  of  the 
defendant  before  the  grand  jury  was  not  reduced  to  writing,      pp, 
Sr7^S79. 
Afpkax  and  EaBOR.—MisconductofJuror.^New  3Via2.—The  decision 
of  the  trial  oourt  on  a  motion  for  a  new  trial  for  misconduct  of  a 
juror  will  not  be  reviewed  on  appeal  where  the  evidence  as  to  such 
misoonduct,  as  shown  by  the  affidavits  filed,  was  conflicting,     pp. 
S78,  S79, 
CntcniiErrANTiAL  EYiDENCE.Svb8idiary  and  Evidentiary  Facts  Need 
Not  be  Proven  Beyond  a  Reasonable  Doubt.  ^The  subsidiary  and 
evidentiary  facts  which  are  not  essential  elements  of  the  crime 
char:ged  against  the  defendant,  when  considered  together  as  a  whole 
tend  to  prove  or  disprove  the  existence  of  one  or  more  primary  facta 
necessary  to  make  out  the  offense,  need  not  be  proven  beyond  a 
reasonable  doubt,     pp.  S79-S81. 
iNSTBUonoNS.  — Incomplete. — Remedy. — ^An  objection  to  an  instruction 
that  it  does  not  properly  define  certain  terms  used  therein  is  available 
only  by  the  aggrieved  party  asking  the  court  for  an  additional  in- 
struction covering  the  supposed  omission  in  the  one  given,  pp.  381, 
382. 
Same. — EstoppeL — ^An  instruction :  *  'That  the  defendant  in  a  criminal 
cause  is  not  required  to  satisfy  the  jury  of  the  existence  of  any 
fact  which,  if  true,  is  a  complete  defense.    It  is  sufficient  if  he 
creates  in  the  minds  of  the  jury  a  reasonable  doubt  of  the  existence 
of  such  fact,"  is  a  correct  statement  of  the  law  as  applicable  to  an 
affirmative  defense  in  a  criminal  case  though  not  to  the  law  arising 
upon  a  defense  negative  in  its  character ;  and,although  not  applicable 
to  the  evidence,  the  defendant  is  estopped  from  objecting  to  the 
instruction,  he  having  requested  the  court  to  give  the  first  sentence 
thereof,  the  addition  being  necessary  to  make  it  a  correct  statement 
of  the  law.    pp.  383,  384. 
Same.— Dufy  of  Jury. — The  following  instruction  to  the  jury  in  a 
criminal  case:    "I  submit  this  case  to  you  with  the  confidence  that 
you  will  faithfully  discharge  the  grave  duty  resting  upon  you  with- 
out upon  the  one  hand  of  being  moved  by  any  undue  demand  for 
ocmviction  on  the  part  of  counsel  for  the  State,  or  being  swayed  from 
its  right  performance  by  any  imdue  appeal  to  your  sympathies. 
Tou  will  bear  in  mind  that  neither  the  life  nor  the  liberty  of  the 
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accused  maybe  trifled  away»  and  neither  taken  by  careless  or  incon- 
siderate judgment.  But  if  after  a  careful  consideration  of  the  law 
and  the  evidence  in  the  case,  you  are  satisfied  beyond  a  reasonable 
doubt  that  defendant  is  g^iilty,  you  should  return  your  verdict 
accordingly.  Duty  demands  it,  and  the  law  requires  it.  Tou  must 
be  just  to  the  defendant  and  equally  just  to  the  State.  As  manlj. 
upright  men  charged  with  the  responsible  duty  of  assisting  the  court 
in  the  administration  of  justice  you  will  put  aside  all  sympathy  and 
sentiment,  all  oonsideration  of  public  approval  or  disapproval,  and 
look  steadfastly  and  alone  to  the  law  and  the  evidence  in  the  case, 
and  return  a  verdict  warranted  thereby,"  is  not  pre  judical  to  the 
defendant  as  being  a  call  to  conviction,  pp.  S8J^  S86. 
Samb. — EefuMU  to  Oive  Inttrtiction  Covered  by  Others  Given,  Not 
Error. — It  is  not  error  for  the  court  to  refuse  to  give  an  instruction 
if  the  subject  covered  by  the  instruction  is  fully  covered  by  another 
instruction  given  by  the  court,    p,  S87. 

From  the  Hendricks  Circuit  Court,    Affirmed. 

Enoch  O.  Hogate^  James  L.  Clark,  J.  O.  Parker j  J, 
S.  Duncan,  C.  W.  Smith  and  Henry  H.  Hornbrook, 
for  appellant. 

William  A.  Ketcham,  Attomey-Gteneral,  Cassius  C 
Hadley  and  Otiis  E.  Chilly ,  for  Stata 

McCabe,  J. — The  appellant  was  indicted  in  the  Hen- 
dricks Circuit  Court  for  murder  in  the  first  degree  in 
the  alleged  killing  of  his  wife,  Thurza  Hinshaw,  in  the 
county  of  Hendricks,  on  the  10th  day  of  January,  1895. 
He  was  put  upon  the  trial  of  said  charge  before  a  jury 
on  September  4,  1895,  which  was  concluded  on  Oc- 
tober 12th,  next  thereafter,  resulting  in  a  verdict  find- 
ing him  guilty  of  murder  in  the  second  degree,  and 
prescribing  his  punishment  therefor  at  imprisonment 
in  the  State  prison  during  his  life.  Afterwards  the 
court  rendered  judgment  on  the  verdict,  sentencing 
the  appellant  to  imprisonment  for  and  during  his  nat- 
ural life.  The  appellant  assigns  for  error  in  this  court 
onlv  the  action  of  the  circuit  court  in  overrulini?  his 
motion  to  quash  the  indictment  and  in  overruling  his 
motion  for  a  new  trial.    The  first  ground  of  alleged 
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error  is  abandoned  and  waived  by  the  appellant  in  not 
mentioning  in  his  brief,  or  oral  argument,  the  subject 
of  the  sufficiency  of  the  indictment,  or  the  action  of 
the  trial  court  in  refusing  to  quash  it.    A  large  num- 
ber of  specifications  of  error  are  named  in  the  motion 
for  a  new  trial  as  ground  therefor;  all  of  such  alleged 
errors  that  are  pointed  out  and  argued  in  appellant's 
brief,  we  will  notice  as  we  proceed.    The  first  ground 
of  the  motion  for  new  trial  presented  in  appellant-^s 
brief,  and  the  first  in  importance  of  all  the  questions 
presented  by  the  record  and  briefs,  is  the  forty-fourt:h, 
which  is  the  last  ground  specified  in  the  motion  for  a 
new  trial,  namely,  that  the  verdict  is  contrary  to 
the  law  and  the  evidence.     Under  this  specification 
the  only  contention  of  appellant's  learned  counsel  is 
that  the  evidence  is  insufficient  to  support:  the  ver- 
dict.   As  to  the  killing  of  Mrs.  Hinshaw,  at  the  time 
and  place  charged,  there  is  no  controversy  what- 
ever.    But  as  to  who  killed  her  the  evidence  is  all 
circumstantial.    And   upon   this   point   the   learned 
counsel  for  appellant  say:  "And  here  our  first  prop- 
osition  is,   that,   were   we  to    concede   as   actually 
established  against  the  appellant  every  fact   from 
which  it  is  claimed  that  the  inference  of  guilt  could 
arise  as  to  which  there  was  any  evidence  whatever, 
and  to  consider  as  established  in  his  favor  only  such 
facts  as  to  which  there  is  absolutely  no  confiict  in  the 
evidence,  that  acting  upon  this  hypothesis,  the  facts 
thus  considered  as  established  do  not  exclude  every 
reasonable  hypothesis  of  the  innocence  of  the  appel- 
lant.   But  upon  the  contrary,  taking  all  the  facts  in- 
cluded in  such  hypothesis  as  actually  existing,  it  is  in 
the  highest  degree  unreasonable  to  suppose  that  tlie 
appellant  did  maliciously  kill  and  murder  his  wife. 
That  there  are  other  theories  as  to  how  she  came  to  her 
death  more  reasonable  than  the  theorv  that  he  mur- 
cicred  her."    Brieflv  stated  the  known  circumstances 
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of  the  killing  are  in  substance  as  follows:  The  appel- 
lant was  born  and  reared  on  a  farm  in  Randolph 
county ,in  this  State.    After  he  reached  21  years  of  age 
he  taught  school  in  winter  and  farmed,  or  helped  his 
father  farm,  during  the  summer  season.  On  February 
24,  1887,  he  was  married  in  that  county  to  Thunsa 
Oiler,  who  had  been  reared  upon  a  farm  in  said  county, 
and  whom  he  had  known  since  he  was  13  years  old. 
He  continued  to  reside  in  Randolph  county,  thus  oc- 
cupied, until  the  fall  of  1892,  when  he  removed  to  the 
town  of  Belleville,  in  Hendricks  county,  and  for  two 
years  taught  the  public  schools  there.    In  September, 
1894,  he  entered  the  ministry  of  the  Methodist  Episco- 
pal church,  and  was  assigned  to  the  Belleville  circuit 
as  such  minister,  and  continued  to  preach  therein  until 
the  time  of  the  death  of  his  wife  on  January  10,  1895. 
A  great  number  of  witnesses  who  had  known  him  and 
his  wife  intimately,  including  her  mother,  brothers, 
and  sisters,  his  father  and  mother  and  their  neighbors, 
testified  without  exception  to  the  uniform  happiness 
of  their  married  life,  their  constant  kindness,  courtesy 
and  apparent  affection  for  each  other.     Appellant's 
circuit   included   the   charges   of  Belleville,   Cherry 
Grove,  Stilesville,  and  Salem.    On  the  Sunday  preced- 
ing January  10,  1895,  he  began  a  "protracted  meet- 
ing" at  Cherry  Grove.    Appellant  preached  on  Sun- 
day night  and  returned  to  his  home  in  Belleville,  his 
wife  being  with  him.    On  Monday  night  he  drove  to 
Cherry  Grove,  preached,  and  again  drove  home,  his 
wife  accompanying  him.     On  Tuesday  night  he  and 
his  wife  again  drove  to  Cherry  Grove,  he  preached  and 
they  stayed  all  night  with  one  of  the  members  of  his 
church,  remaining  in  that  neighborhood  during  the 
next  day,  and  he  preached  again  on  Wednesday  night 
of  January  9, 1895.  After  the  services  were  over,  some 
of  the  members  of  his  church  invited  him  to  remain 
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with  them;  he  referred  the  matter  to  his  wife,  who  de- 
cided they  must  go  home  because  of  certain  household 
dntieB  devolving  upon  her.    Up  to  this  time  he  stood  in 
high  esteem  with  the  members  of  his  various  congre- 
gations, and  was  successful  in  his  work  in  the  ministry. 
His  wife  likewise  stood  high  in  said  congregations. 
After  getting  home  Wednesday  night,  the  9th,  they 
sat  and  talked  some  time.     At  about  the  hour  of  1 
o'clock  in  the  night  pistol  shots  were  heard  by 'various 
neighbors  in  the  town;  many  of  them  came  running 
to  appellant's  residence  within  a  few  minutes.    When 
they  arrived  at  the  house  they  found  appellant's  wife 
lying  at  the  back  door  of  the  house  with  a  wound  from 
a  pistol  ball,  which  had  penetrated  her  skull  upon  one 
side  and  passed  through  the  brain,  and  had  broken 
the  skull  from  within  on  the  opposite  side  of  her  head, 
and  rested  there  between  the  skull  and  the  scalp.    The 
defendant  was  first  seen  across  the  street  extending 
north  and  south  past  his  house,  or  on  the  east  side  of 
the  street  opposite  to  his  house;  he  was  in  his  night 
clothes  and  bare  footed ;  his  house  is  on  the  southwest 
corner,  where  a  street  called  the  "National  Road"  ex- 
tending east  and  west  past  the  front  of  his  hbuse^ 
crosses  the  street  first  mentioned  at  right  angles.    Im- 
mediately, or  very  soon,  after  the  shots  were  heard 
cries  of  murder  and  distress  were  heard  by  the  neigh- 
bors in  the  village,  who  had  been  aroused  from  their 
slumbers  by  the  shots.    Those  who  lived  near  enough, 
and  immediately  looked  out,  saw  him  on  the  opposite 
side  of  the  street  east  from  his  house  as  before  men- 
tioned.   He  was  seen  by  them  to  pass  north  until  he 
came  to  the  south  side  of  the  National  Road  street,  and 
then  turned  to  the  west  on  the  south  side  of  that  street, 
and  passed  his  house^and  was  found  by  the  neighbors 
lying  on  the  ground  some  30  or  40  feet  west  of  his 
front  gate.    He  kept  up  the  cries  of  murder  and  calling 
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for  help  until  the  neighbors  came  to  him.  On  exam- 
ination it  was  found  he  had  been  twice  shot,  and  cut 
a  great  many  times,  from  which  wounds  he  was 
slightly  bleeding.  He  was  at  once  carried  into  his 
house  and  a  surgeon  sent  for  to  dress  his  wounds. 
And  he  gave  an  account  to  the  highly  excited  neigh- 
bors, how  he  claimed  it  all  happened.  He  stated  that 
shortly  before  1  o'clock  in  the  night  he  was  aroused 
from  his  sleep  by  a  pistol  shot,  and  that  immediately 
his  wife,  who  was  in  the  same  bed  with  him,  uttered  a 
cry  of  distress,  saying:  "Oh,  I  am  shot,  did  you  shoot 
me,  Will?"  And  that  the  pistol  ball  wound  found  in 
her  head  was  made  by  that  shot.  And  thereupon  he 
saw  two  unknown  men  in  the  room,  whereupon  he 
sprang  out  of  bed;  immediately  on  getting  out  of  bed 
a  pistol  was  again  fired  and  that  he  felt  a  stinging  sen- 
sation. He  claimed  that  the  stinging  sensation  spoken 
of  was  produced  by  the  first  pistol  ball  wound  that 
was  inflicted  on  him.  His  statement  was  that  he  im- 
mediately grappled  with  one  of  the  strange  men  in  the 
room,  whereupon  a  most  extraordinary  struggle  en- 
sued. That  his  wife  got  up  and  engaged  in  a  struggle 
with  the  other  man  and  at  one  time  while  the  struggle 
was  going  on  between  him  and  what  he  claimed  was 
the  low  heavy  set  man  of  the  two,  his  wife  came  to  him 
and,  as  some  of  the  witnesses  have  it,  put  her  arms 
around  his  neck  and  said:  "Will  is  this  you?"  and,  as 
others  say,  his  statement  was  that  she  laid  her  hand  on 
his  arm  and  said:  "Will  is  this  you?"  That  the  strug- 
gle between  him  and  the  man  continued  around  and 
through  that  room  and  through  the  door  out  into  the 
sitting  room  adjoining  that  on  the  east,  and  through 
that  room  and  from  that  into  the  dining  room  on  the 
south  of  that,  and  back  into  the  sitting  room  and  from 
that  back  into  the  dining  room,  and  from  that  into  the 
kitchen  south  of  the  dining  room,  and  from  that  out 
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into  the  back  yard,  and  from  there  out  of  the  east  aide 
gate  into  the  street  extending  north  and  south  past  the 
east  side  of  his  house,  and  from  there  the  struggle  con- 
tinued across  the  street  to  the  east  side  thereof  where 
he  T^as  first  seen  that  night  by  his  neighbors.    And 
just  as  he  got  his  man  nearly  to  Dr.  Tincher's  fence, 
across  which  he  intended  to  break  the  man's  back,  the 
other  man  who  was  taller  and  slimmer,  at  that  junc- 
ture came  up  and  shot  the  appellant  again.    He  claims 
that  he  thereupon  immediately  became  unconscious 
and  fell  down  on  the  ground  and  in  a  short  time  re- 
vived so  that  he  was  able  to  arise,  make  the  out-cries 
already  spoken  of,  and  walked  to  the  place  already 
mentioned,  where  his  neighbors  found  him  lying  on  the 
frozen  ground  over  which  there  was  a  slight  fall  of 
snow  that  came  that  night.    There  was  moon  light 
coming  through  the  rifts  of  clouds  flying  that  made  it 
quite  light.    He  stated  that  when  he  was  shot  by  the 
tall  man  and  fell  down,  and  became  unconscious,  that 
the  two  men  ran  oflf  south.    The  neighbors  without 
exacting  any  explanation  from  him  as  to  how  an  un- 
conscious man  could  tell  which  way  the  slayers  of  his 
wife  and  the  attempted  slayers  of  himself  had  gone, 
at  once  instituted  a  vigilant  search  for  the  alleged 
murderers  tracks  in  the  fresh  fallen  snow  in  the  direc- 
tion indicated  by  him  and  in  all  directions,  but  not  the 
slightest  trace  could  be  found  of  the  fleeing  criminals, 
if  any  had  fled  from  the  scene  of  that  shocking  tragedy 
that  night.  Nor  did  he  offer  any  explanation  how  these 
alleged  criminals  could  have  run  away  from  the  scene 
of  their  bloody  deeds  to  the  south,  or  in  any  other  di- 
rection without  making  any  tracks  in  the  fresh  fallen 
snow,  or  without  leaving  some  trace  of  their  going. 
This  is  only  an  outline  of  the  substance  of  his  various 
accounts  given  in  conversation  that  night  and  at  other 
times  to  those  with  whom  he  talked  on  the  subject. 
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and  also  his  statement  to  the  coroner's  jury  and  to  the 
grand  jury  under  oath.  The  appellant  was  not  a  wit- 
ness on  the  trial,  though  his  various  accounts  of  the 
tragedy  were  put  in  evidence  by  the  State  in  the  tes- 
timony of  witnesses  to  whom  and  in  whose  hearing 
he  had  talked. 

The  theory  of  the  defense  as  stated  by  his  counsel 
in  the  brief  is:  "That  the  appellant  and  his  wife  had  re- 
tired for  the  night  and  both  had  gone  to  sleep.     They 
occupied  the  west  front  room  of  the  house.    The  bed 
stood  in  the  southwest  comer  of  the  room,  the  head 
to  the  west  and  near  to  the  west  wall ;  the  back  side  of 
the  bed  near  to  or  against  the  south  wall ;  the  appel- 
lant's wife  occupied  the  back  part  of  the  bed;  that 
after  the  appellant  and  his  wife  had  gone  to  bed,  and 
fallen  to  sleep,  burglars  came  into  the  house  and  into 
the  room,  and  when  near  the  bed,  by  some  noise  or 
otherwise,  aroused  the  appellant's  wife,  when   she 
started  up  in  bed  with  some  exclamation  of  fright, 
which  partially  aroused  appellant,  when  one  of  the 
burglars  fired  a  pistol  at  her,  inflicting  the  wound 
above  described,  which  more  fully  awakened  the  ap- 
pellant ;  that  he  thereupon  discovered  two  men  in  the 
room  and  he  at  once  sprang  up  and  started  to  get  out 
of  bed,  at  which  instant  he  was  shot  the  first  time,  the 
bullet  striking  him  on  the  left  side  passing  along  one 
of  the  ribs,  making  a  flesh  wound;  that  he  grappled 
with  one  of  the  men,  and  a  scuflle  ensued  out  of  this 
room,  into  the  room  next  adjoining  upon  the  east, 
thence  into  a  room  to  the  south  of  that,  thence  into  a 
room  still  to  the  south  of  that,  thence  into  a  passage 
way  leading  to  the  east  and  out  of  doors,  thence  across 
the  street  to  the  east  near  Mrs.  Tincher's  gate,  where 
•  he  was  shot  the  second  time,  in  the  upper  part  of  the 
left  breast  just  beneath  the  shoulder  joint,  the  bullet 
taking  a  course  down  the  left  arm  some  inches;  that 


NOVEMBER  TERM,  1896— Vol.  147.        845 

Hinshaw  v.  State. 

at  some  time  during  the  struggle  he  was  in  contact 
with  the  other  one  of  these  men.    And  at  one  time  dur- 
ing the  struggle  he  was  in  contact  with  the  other  one 
of  these  men.    And  at  one  time  his  wife  came  to  him 
saying:    *Will,  is  this  you?'    That  his  wife,  fast  losing 
consciousness,  more  or  less  immediately  worked  her 
way  to  the  back  door,  out  of  which  she  fell  where  she 
was  afterwards  found;  that  the  men  who  had  been  in 
the  house  were  both  near  the  fence  near  Mrs.  Tincher's 
house,  and  after  the  last  shot  was  fired,  ran  to  the 
southwest,  past  the  woodhouse  belonging  to  the  par- 
sonage, past  the  stable  and  west  by  the  road  shown 
running  to  the  west  one  square  south  of  the  parson- 
age; that  in  so  running  to  the  southwest  they  either 
threw  or  dropped  the  razor  with  which  appellant  had 
been  cut,  and  his  trousers,  which  they  had  rifled."  The 
evidence  shows  that  a  six-chamber,  32  caliber  revolver 
was  found  later  on  near  the  coal  house  inside  of  the 
premises  of  the  appellant,  and  the  State's  evidence 
was  such  as  to  justify  the  jury  in  believing  that  the  re- 
volver found  was  the  one  with  which  all  the  shooting 
had  been  done,  and  that  the  razor  found  was  the  in- 
strument with  which  appellant  had  been  cut  and  that 
both  razor  and  revolver  belonged  to  appellant,  and 
were  both  in  his  possession  in  his  house  before  the  kill- 
ing was  done. 

The  evidence  also  shows  that  a  pocket-book  was 
found  30  or  40  feet  west  of  the  razor  on  the  same  street 
two  or  three  feet  from  his  barn,  which  set  out  on  the 
line  of  that  street.  The  theory  of  the  State  is  that  the 
appellant  himself  shot  his  wife,  inflicted  the  wound  al- 
ready described,  and,  to  divert  suspicion  from  himself, 
invented  the  entire  story  of  burglars  in  the  house,  the 
struggle  and  all  its  incidents;  that  he  shot  himself  in 
the  two  places  in  which  he  was  shot,  and  inflicted  upon 
himself  the  incised  wounds  with  his  razor.    That  the 
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nature  of  the  pistol  shot  wound  in  Mrs.  ^inshaw's 
head  was  such  as  to  produce  unconsciousness  at  once, 
and  to  preclude  her  having  walked  or  talked  after  it 
was  inflicted.    That  after  shooting  her  on  the  bed,  he 
carried  her  out  to  the  place  where  she  was  afterwards 
found,  and  that  he  threw  the  revolver,  razor,  pocket- 
book,  and  rifled  pantaloons  to  the  places  respectively 
where  they  were  found.    Appellant's  learned  couiiseL 
in  attempting  to  maintain  that  the  evidence  was  not 
sufficient  to  exclude  every  reasonable  hypothesis  or 
supposition  other  than  that  of  the  guilt  of  the  accused, 
as  must  be  the  case  where  the  evidence,  as  here  is 
purely  circumstantial,  "Suggest,"  as  they  claim,  "a 
more  reasonable  theory,  one  more  consistent  under  the 
assumed  facts  with  human  nature,  that  upon  that 
night,  after  their  return  home,  the  wife  having  heard, 
from  some  source,  some  rumor  that  he  was  maintain- 
ing illicit  relations  with  some  other  woman,  with  her 
jealousy  aroused,  charged  the  same  upon  him,  and  a 
quarrel  ensued,  and  that  in  a  fit  of  desperation  she 
shot  and  inflicted  upon  herself  the  wounds  of  which 
she  died.  The  appalling  fact  that  his  wife  was  fatally 
shot  in  his  presence  stared  him  in  the  face.  He  might 
naturally,  from  a  desire  to  save  her  reputation  as  well 
as  his  own,  seek  to  divert  suspicion  from  the  theory  of 
her  suicide,  or  he  might  in  the  excitement  of  the  mo- 
ment fear  that  he  might  be  suspected  himself  of  shoot- 
ing her,although  she  had  actually  shot  herself;  and  he 
might  feel  that  it  would  be  difficult  to  rid  himself  of 
such  suspicion;  or  both  of  these  motives  might  have 
co-operated.    And  thus  appellant  might,  upon  the  the- 
ory of  the  facts  assumed,  have  invented  the  story  he 
told,  and  entered  upon  the  execution  of  the  plan." 
The  inherent  unreasonableness  of  this  hypothesis  is  so 
great  that  even  human  credulity  revolts  at  it.   Counsel 
in  suggesting  this  hypothesis  had  just  turned  away 
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from  a  contention  that  the  appellant  was  a  minister  of 
the  gospel  in  high  standing,  against  whose  purity  of 
character  nothing  could  be  said.  But  this  hypothesis 
or  supposition  asks  the  mind  to  assume  that  there  was 
a  rumor  in  the  neighborhood  that  this  same  minister  of 
the  gospel  was  maintaining  illicit  relations  with  some 
other  woman  than  his  wife,  which  idea  is  scouted  in 
another  part  of  appellant's  brief  as  unreasonable. 
The  idea  that  a  pure  minded  minister  of  the  gospel, 
whose  wife  should  commit  suicide  in  his  presence, 
should  deem  it  necessary,  in  order  to  protect  her  good 
name  against  the  consequences  of  such  an  act,  to 
weave  a  web  of  falsehood  and  deception  by  taking  his 
razor  and  slashing  his  breast  and  arms,  making  many 
incisions,  and  wounding  himiself  twice  with  his  revol- 
ver, throwing  his  trousers  with  rifled  pockets,  his 
pocket-book,  his  razor  and  his  revolver  into  the  places 
where  they  were  found,  and  going  out  in  his  night 
clothes  barefooted  onto  the  frozen,  snowy  ground, 
bleeding  at  all  these  wounds,  and  raising  the  cry  of 
murder  and  call  for  help,  and  telling  that  burglars  did 
it  all  in  order  to  deceive  the  people,  is  more  than 
human  credulity  can  entertain,  and  is  too  unreason- 
able for  belief. 

It  is  equally  unreasonable  to  suppose  that  he  did 
these  things  to  divert  suspicion  from  himself  as  her 
murderer,  if,  in  fact,  she  committed  suicide.  The  verj- 
s^gg^stion  of  such  a  hypothesis  seems  to  be  born  of  the 
thought  that  he  was  fully  capable  of  unnecessarily  at- 
tempting such  a  deception.  And  that  such  a  suppo- 
sition is  wholly  unreasonable,  is  demonstrated  by  ap- 
pellant's learned  counsel,  who,  immediately  after  sug- 
gesting that  hypothesis,  say:  "Now  we  turn  from  this 
argument,  which  has  been  disagreeable  to  us,  because 
of  its  necessarily  conceding  facts,  for  the  sake  of  the 
argument  which  we  do  not  believe  exists;   and  as  to 
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many  of  which  we  do  not  believe  that  there  was  any 
such  evidence,  as  that  a  jury  might  find  that  they  ex- 
isted, even  in  a  civil  case,  to  be  dispoeed  of  npon  the 
preponderance  of  the  testimony."    That  some   one 
killed  Thnpza  Hinshaw  at  the  time  and  place  charg^ed, 
by  shooting  her  through  the  head  is  rendered  as  cer- 
tain by  the  evidence  as  anything  well  can  be.    Thdt 
evidence  makes  it  clear  beyond  all  doubt  that  no  hu- 
man being  had  the  opportunity  to  do  the  deed  except 
herself,  the  appellant,  or  the  alleged  burglars.    The 
supposition  or  hypothesis  that  she  did  it  herself  is  ren- 
dered utterly  unreasonable  and  unbelievable  by  appel- 
lant's own  account  of  the  tragedy,  as  well  as  the  other 
evidence.    Therefore,  there  is  no  reasonable  hypothe- 
sis left  as  to  who  did  the  deed  except  that  it  was  done 
by  the  alleged  burglars,  or  by  the  appellant.    Every 
other  reasonable  hypothesis  is  excluded  by  the  evi- 
dence.   Let  us  see  whether  the  evidence  excludes  the 
hypothesis  that  burglars  did  the  killing.    The  appel- 
lant's owil  statement  shows  that  he  and  his  wife  went 
to  bed  about  11  o'clock  that  night.     There  was  evi- 
dence, from  which  the  jury  would  have  been  justified 
in  believing,  that  the  matter  that  kept  them  up  so  late 
was  the  attempt  to  settle  a  little  dispute  between 
them  that  night.    The  killing,  according  to  his  own 
statement,  occurred  about  1  o'clock.   When  found  she 
had  on  no  night  gown,  but  had  on  her  undergarments 
and  petticoat,  and  her  hair  was  not  let  down,  but  was 
still  done  up  in  a  knot  and  held  in  place  by  a  stick-pin; 
there  were  two  or  three  lady's  night  gowns  found  in 
the  wardrobe  that  had  been  worn  since  being  laun- 
dried.    There  was  evidence  showing  that  sometimes 
she  did  not  sleep  in  a  night  gown.  There  was  evidence 
from  which  the  jury  were  justified  in  concluding  that 
she  was  not  asleep  when  she  was  shot,  and  that  her 
face  was  buried  in  the  pillow  in  such  a  manner  that 
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she  would  shortly  have  smothered  if  she  had  continued 
in  that  position  any  great  length  of  time.  The  undis- 
puted evidence  shows  that  the  bed  was  standing  in  the 
southwest  corner  of  the  room,  the  head  thereof  against 
the  west  wall  and  the  south  side  of  the  bed  was 
against  the  south  wall.  If  she  was  killed  by  a  burglar 
as  stated  by  appellant  in  his  accounts,  the  evidence 
was  such  as  to  warrant  the  jury  in  believing  that  the 
revolver  that  killed  her  was  pressed  into  the  pillow, 
and  to  do  so  the  burglar  must  have  reached  over  the 
face  of  her  sleeping  husband  and  pressed  his  arm  near 
to  or  against  his  face  in  order  to  get  the  revolver,  into 
the  position  that  the  powder  on  the  pillow  slip  unmis- 
takably indicates.  From  this  evidence  the  jury  were 
justified  in  concluding,  as  a  matter  of  fact,  that  it  was 
too  unreasonable  to  believe  that  a  burglar  would  have 
spared  the  powerful  man  in  the  front  of  the  bed,  who, 
when  aroused,  would  or  might  make  a  much  more 
dangerous  fight  on  the  burglars,  and  kill  the  wife  lying 
on  the  back  of  the  bed.  It  was  the  exclusive  province 
of  the  jury  to  settle  that  question  of  fact,  and  if  they 
erred  therein  we  cannot  correct  it.  Deal  v.  State,  140 
Ind.  354,  and  authorities  there  cited.  The  evidence  was 
also  such  as  to  warrant  the  jury  in  concluding,  from 
the  powder  bum  on  the  pillow,  that  it  was  not  an  ac- 
cidental, but  a  deliberate  and  intentional  killing.  The 
evidence  was  also  such  as  to  warrant  the  jury  in  be- 
lieving, from  her  clothing  and  other  matters  in  evi- 
dence, that  she  had  not  retired  for  the  night,  as  she 
must  have  done  if  she  was  killed  by  burglars;  and  ev- 
erything was  as  it  might  reasonably  have  been  ex- 
pected to  be  if  she  was  in  fact  killed  by  her  husband. 

According  to  appellant's  account,  there  were  two 
burglars,  one  a  tall,  slim  man,  armed  with  appellant's 
revolver,  with  which  the  shooting  was  all  done,  and  a 
low,  heavy  set  man,  with  his  cap  pulled  down  over  his 
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face,  armed  with  appellant^s  razor,  with  which  he  cut 
appellant  seventeen  timee  in  the  course  of  the  strug- 
gle, which  was  long  and  peculiar.    And  as  that  long 
and  peculiar  struggle  approached  the  opposite  side  of 
the  street  from  the  house,  the  tall,  slim  man,  who  had 
been  but  an  idle  looker-on  during  a  large  part  of  the 
struggle,  concluded  to  terminate  it,  and  to  that  end 
ran  up  and  thrust  the  muzzle  of  appellant's  revolver 
against  appellai^t's  ribs  and  fired  the  second  shot  into 
appellant's  person,  when  appellant  released  his  hold 
on  the  heavy  set  man,  sank  to  the  ground  unconscious, 
and  as  he  revived  in  a  little  while,  according  to  his  oivn 
story,  he  saw  stars  and  mansions  dancing  before  his 
glimmering  vision,  while  the  alleged  burglars  must 
have  ran  back  into  the  house,  rifled  his  pantaloons 
pockets,  scattered  his  loose  change,  knife  and  keys  on 
the  floor,  carried  Mrs.  Hinshaw  from  where  she  was 
shot  on  the  bed,  from  whence  the  jury  were  fully  war- 
ranted by  that  part  of  the  evidence  tending  to  support 
the  verdict,  in  finding  that  she  never  arose  therefrom, 
and  threw  her  out  at  the  steps  of  the  back  door  with 
such  violence  as  to  break  the  skin  on  the  back  of  her 
head  as  it  struck  the  board,  carefully  closed  the  door 
between  the  sitting  room  and  bed  room,  and  the  door 
between  the  sitting  room  and  dining  room,  threw  ap- 
pellant's revolver  inside  near  the  coal  house,  as  they 
started  out  of  the  gate  to  flee  to  the  south,  his  razor 
into  the  street,  his  rifled  pantaloons  on  the  block  near 
the  woodhouse,  his  rifled  pocket-book  in  the  street 
south  of  the  woodhouse,  and  near  the  stable,  and  si- 
lently stole  away  without  track,  mark  or  trace  of  their 
going  on  the  fresh  fallen  snow.    There  are  many,  very 
many,  strange  and  unnatural  things  that  we  are  called 
on  to  believe,  if  any  faith  or  credit  shall  be  given  to  the 
appellant's  story.    And  here  it  must  be  borne  in  mind 
that  we  do  not  mean  by  this  discussion  to  depart  from 


NOVEMBER  TERM,  1896— Vol.  147.        361 

Hinshaw  v.  State. 

the  rule  that  we  are  not  authorized  to  correct  errors  of 
fact  occurring  in  the  trial  court.  But  appellant's  con- 
tention being  that  the  evidence  being  all  circumstan- 
tial as  to  ^ho  committed  the  homicide,  and  as  the  law 
requires  in  such  cases  that  the  evidence  must  be  suffi- 
cient to  exclude  every  other  reasonable  hypothesis  or 
supposition  than  that  of  appellant's  guilt,  and  that  the 
evidence  in  this  case  is  not  of  that  character,  it  be- 
comes necessary  to  discuss  it  to  determine  the  ques- 
tion, without  any  attempt  to  interfere  with  the  exclu- 
sive province  of  the  jury  to  determine  conflicts  in  the 
evidence,  or  to  settle  mere  questions  of  the  weight  of 
the  evidence.  In  the  first  place,  the  allegd  burglars  are 
the  most  unnatural  burglars  that  the  annals  of  crime 
gives  any  account  of.  But  why  they  should  go  there 
without  the  usual  weapons  of  burglars,  the  knife  and 
revolver,  is  real  strange.  Stranger  still,  and  more  un- 
natural, is  the  fact,  if  it  be  a  fact,  that  they  went  there 
at  all,  that  they  must  have  first  gone  to  work  to  hunt 
for,  and  did  actually  find,  appellant's  revolver  and  ra- 
zor with  which  to  defend  themselves  against  the  as- 
saults of  the  sleeping  woman.  And  equally  strange 
and  unnatural  did  the  alleged  burglars  act  in  not  ri- 
fling appellant's  pockets  before  hunting  for  and  drag- 
ging from  their  hiding  place  in  the  press  or  cupboard, 
appellant's  revolver  and  razor.  The  only  natural  and 
I)erceivable  interest  burglars  could  have  had  there  was 
to  get  what  little  money  appellant  had,  there  being  no 
other  valuables  there  suitable  for  burglars  to  carry 
away.  And  appellant's  own  statements  made  it  abso- 
lutely clear  that  the  burglars  could  have  rifled  appel- 
lant's pockets,  gotten  what  money  he  had  and  went 
away  without  waking  either  the  appellant  or  his  wife. 
How  strangely  unnatural  burglars  they  were,  choos- 
ing to  kill  rather  than  get  away  with  appellant's  val- 
uables.   Then,  again,  they  manifested  another  strange 
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freak  in  taking  deadly  aim  at  and  killing  the  woman, 
in  whom  there  was  necessarily  much  less  danger  to 
them  than  there  was  in  the  husband,  if,  in  fact,  they 
were  real,  genuine  burglars.    It  might  be  otherwise  if 
they  were  only  imaginary  burglars.    But  this  is  not  all 
of  the  strange  and  unnatural  doings  of  the  alleged 
burglars.    And  the  unreasonable  and  unnatural  do- 
ings involved  in  appellant's  story  are  not  all  confined 
to  the  acts  of  the  mysterious  burglars.    Many  of  the 
acts  of  the  appellant  are  equally  strange  and  unnat- 
ural.   How  this  fierce  and  terrific  struggle  for  life  be- 
tween  two  men  could  jgo   on   around,  and    around, 
through  the  rooms  of  that  house,  in  every  one  of  which 
there  was  furniture,  such  as  chairs,  one  of  which  had  a 
coal  oil  lamp  sitting  on  it,  rocking  chair,  table,  sewing 
machine,  bookcase,  wardrobe,  stoves  and  beds,  and 
yet  not  a  single  article  of  furniture  was  disturbed  or  a 
single  mark  of  such  a  great  struggle  left,  is  difficult  to 
conceive.    !Nor  is  there  any  explanation  offered  by  ap- 
pellant how  it  could  be  so.    It  was  quite  unreasonable 
and  unnatural  in  the  burglars  to  suffer  this  struggle  to 
go  on  so  long,  every  moment  of  which  was  endangering 
them  and  making  it  more  and  more  likely  that  some 
one  would  see  it  and  come  to  appellant's  rescue  and 
capture  them.    The  sequel  shows  that  they  could  have 
ended  the  struggle  at  any  time  they  chose.    But  above 
all,  the  unreasonable  and  unnatural  acts  involved  in 
appellant's  story  is  that  he  and  his  wife  should  engage 
in  a  struggle  for  life  with  two  ferocious  burglars,  and 
that  his  wife  should  come  up,  lay  her  hand  on  his  arm 
and  coolly  say  to  him,  "Will,  is  this  you?"  and  wholly 
forget  the  in&itincts  of  nature  to  scream  "murder!"  in- 
stead of  quietly  and  indifferently  witnessing  such  an 
awful  struggle  between  her  husband  and  a  burglar. 
One  such  scream  would,  as  the  evidence  shows,  have 
brought  the  village  people  out  to  their  assistance. 
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But  still  more  unnatural  is  the  conduct  of  the  appel- 
lant engaged  in  that  awful  struggle  throughout  all  the 
rooms  in  the  house,  out  into  the  back  yard  and  out  into 
and  across  the  street,  the  burglar  cutting  and  carving 
aj^aj  at  him  with  appellant's  razor,  until  he  had  made 
seventeen  gashes,  and  yet  the  appellant  either  forgot 
the  instincts  of  his  own  nature  in  forgetting  to  make 
an  outcry  for  help,  or  he  was  too  considerate  for  the 
safety  and  convenience  of  the  burglars  in  making  their 
escape.    Both  burglars  seem  to  have  been  equally  con- 
sidera^te  of  the  appellant's  life  and  safety,  because  the 
nineteen  wounds  they  inflicted  on  him  were  all  so  in- 
flicted as  to  make  a  simple  superficial  flesh  wound  not 
involving  the  slightest  danger  to  appellant.    The  first 
ball  with  which  appellant  was  shot  simply  passed 
through  the  fieshy  part  of  his  breast,  and  fell  down  on 
the  bed.    The  last  one  was  so  aimed  as  to  make  it  im- 
possible for  it  to  strike  a  vital  part  or  make  a  danger- 
ous wound.    All  of  the  cuts  with  the  razor  were  in 
such  places  on  his  breast  and  arms  as  to  make  it  safe 
for  him  to  inflict  them.     Those  about  the  throat  or 
neck  were  like  pin  scratches  and  utterly    harmless. 
The  supposition  that  these  two  burglars  could  not  in- 
flict one  single  mortal  or  serious  wound  on  this  lone 
man  if  they  had  wanted  to,  while  they  were  able,  at  the 
very  first  shot,  to  send  a  bullet  crashing  through  Mrs. 
Hinshaw's  brain  is  a  most  exceedingly mnreasonable 
and  fallacious  story.  That  part  of  the  evidence  which 
tends  to  support  the  verdict  was  such  as  to  authorize 
and  justify  the  jury  in  finding  that  the  wounds  infiicted 
on  appellant  were  all  self-infiicted.  It  is  true  the  proof 
on  this  point  was  not  free  from  confiict.    But  it  is  the 
province  of  the  jury  to  determine  such  disputes  and 
controversies,  and  if  they  err  therein  it  is  a  mistake  of 
fact  and  not  of  law.    The  only  remedy  for  the  correc- 
VoL.  147—23 


364  SUPREME  COUET  OP  INDIANA, 

Hinshaw  v.  State. 

tion  of  such  a  mistake  is  an  application  to  the  trial 
judge  for  a  new  trial.  If  he  overrules  such  motion,  the 
presumption  is  that  he  did  his  duty  and  that  the  JU17 
had  not  made  any  mistake  of  fact.  Cincinnati,  etc.,  R. 
7?.  Co.  V.  Madden,  134  Ind.  462;  Deal  v.  State,  supra.  The 
evidence  shows  that  one  shot  was  fired  through  the 
front  door  of  the  bed  room,  slanting  downwards  at  an 
angle  of  about  45  degrees,  and  which  proved  beyond 
doubt  that  that  shot  was  fired  at  no  one;  that  made 
three  shots  fired  inside  of  the  house.  Then  the  undis- 
puted evidence  of  the  neighbors  shows  that  there  were 
two  shots  fired  outside  of  the  house.  When  appel- 
lant's revolver  was  found,  five  chambers  were  found 
empty  and  one  loaded.  The  above  is  only  a  mere  out- 
line of  the  substance  of  the  evidence,  which  fills  nearly 
2,000  printed  pages  of  the  record.  Appellant's  conten- 
tion is  that  such  evidence  is  not  suJBScient  to  exclude, 
beyond  a  reasonable  doubt,  every  other  reasonable  hy- 
pothesis than  that  of  the  appellant's  guilt.  We  think, 
after  a  most  careful  and  painstaking  examination  of 
the  whole  evidence,  that  that  part  of  it  which  tends  to 
support  the  verdict  fully  justified  the  jury  in  the  belief 
and  in  finding  that  there  were  no  burglars  there  that 
night  at  all,  and  hence  that  Mrs.  Hinshaw  was  not 
killed  by  a  burglar.  Indeed,  we  could  not  say,  after 
such  consideration  of  the  whole  evidence,  if  it  were 
even  our  province  to  weigh  it  and  settle  conflicts 
therein,  that  the  jury  made  a  mistake  of  fact  in  con- 
cluding that  there  were  no  burglars  there  that  night. 
It  therefore  results  in  a  moral  certainty  that  no  one 
had  the  opportunity  to  shoot  Mrs.  Hinshaw  to  death 
but  the  appellant,  her  husband.  On  the  subject  of 
the  legal  force  of  exclusive  opportunity  to  commit  a 
crime  as  a  circumstance  tending  to  prove  his  guilt,  an 
eminent  author  on  circumstantial  evidence  says: 
"Where  the  relation  between  the  parties,  instead  of 
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being  temporary,  like  those  just  noticed,  is  permanent, 
as  between  master  and  servant,  or  between  persons 
constantly  inhabiting  the  same  house,  opportunities 
for   crime  become  multiplied;    and    judicial  records 
show  how  constantly  they  are  embraced.    Thefts  and 
robberies  by  domestics  are  of  notoriously  frequent  oc- 
currence.   Peculiar  opportunities  and  facilities,  even 
for  the  commission  of  higher  crimes,  are  found  to  ex- 
ist ivhere  the  servant  occupies  a  place  of  especial  confi- 
dence, being  admitted  to  his  master^s  presence  at  all 
hours,  and  constantly  entrusted  with  the  care  of  his 
valuables,  and  almost  with  the  charge  of  his  person. 
It  was  this  confidential  relation  that  gave  opportunity 
to  Courvoisier  to  commit  his  atrocious  murder  of  Lord 
William  Russell,  in  1840.    Where  the  relation  between 
the  parties  is  of  a  still  more  intimate  character,  as 
between  members  of  the  same  family,  and  particularly 
between  husband  and  wife,  opportunities  for  the  com- 
mission of  crimes  of  the  highest  grade  become  in- 
definitely multiplied.    They  are,  in  fact,  of  hourly  oc- 
currence.   There  exist  in  the  relation  last  mentioned, 
all  the  elements  to  constitute  the  most  perfect  op- 
portunity that  can  be  desired — ^unlimited  access  to 
the  person,  and  complete  seclusion  during  hours  when 
that  person  is  in  its  most  defenseless  state."    Bur- 
rill  on  Circumstantial  Evidence,  pages  357,  358.    The 
same  author,   in  that  connection,   further  says,   on 
pages  369, 370:    "In  the  crime  of  murder,  which  occurs 
first  for  consideration,     ♦    ♦    ♦     the  strongest  form  of 
presumption  against  a  person  accused    ♦    ♦   ♦   arises 
from  the  circumstances  which,  while  they  show  his 
presence  at  the  scene  of  the  crime  at  the  time  of  its 
commission,  exclude,  at  the  same  time,  the  supposition 
of  presence  of  any  other  person ;  leading,  in  fact,  rather 
to  a  necessary  conclusion  than  to  a  presumption  in 
the  proper  sense.  ♦    ♦    ♦    The  closer  these  are  brought 
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to  the  subject  of  the  crime  the  stronger  their  effect  to 
demonstrate  the  presence  of  the  accused,  and  to  show 
such  presence  to  have  been  exclusive.  Proximity,  on 
the  part  of  the  accused,  as  thus  presented  for  consid- 
eration, may  be,  in  itself,  of  various  degrees,  from  mere 
vicinity,  up  to  actual  juxtaposition  or  contact.  It  may 
also  be  of  various  kinds,  such  as  proximity  to  the  i>er- 
son  of  the  deceased,  op  to  the  scene  of  the  crime,  or  to 
both;  and  it  may  exist  at  different  stages;  as  before 
the  commission  of  the  crime  or  afterwards.  ♦  ♦  ♦  The 
strongest  form  in  which  this  circumstance  can  be  pre- 
sented, and  the  one  which  requires  the  least  reason- 
ing to  give  it  effect,  is  undoubtedly  that  of  juxtaposi- 
tion of  the  persons  of  the  accused  and  deceased, 
proved,  by  actual  observation,  to  have  existed  both 
immediately  before  and  immediately  after  the  crime 
is  perpetrated.  These  show  presence  at  the  moment 
of  actual  perpetration,  with  the  greatest  effect  pos- 
sible, short  of  direct  evidence;  and  they  be  so  con- 
nected by  the  circumstances  of  time  and  place,  as  to 
have  the  full  exclusive  operation  just  mentioned.  For 
example,  two  persons  are  seen  alive  together  in  a 
room  having  but  one  means  of  entrance  or  exit;  and 
an  alarming  sound  or  outcry  is  heard,  and  the  room  is 
immediately  entered;  and  one  of  the  persons  is  found 
dead  or  dying  from  a  mortal  wound  or  stroke,  and  the 
other  standing  near  him;  and  no  other  person  is  seen. 
Here  the  immediate  entry,  in  connection  with  the 
physical  character  of  the  place,  would  demonstrate 
the  Impossibility  of  the  presence  of  any  third  person; 
and,  assuming  a  corpus  delicti^  or  that  it  is,  in  fact,  a 
case  of  murder,  the  perpetrator  would  be  as  clearly  in- 
dicated by  the  mere  force  of  the  circumstances,  as  if  he 
had  been  seen  to  inflict  the  wound ;  the  case  being  one 
of  circumstantial  evidence  of  the  certain  kind." 
As  before  observed,  the  circumstances  in  evidence. 
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an  outline  of  which  is  detailed  above,  justified  the  jury 
in  concluding  to  a  moral  certainty,  that  appellant  and 
his  wife  were  alone  together  in  their  house  on  the  night 
of  the  tragedy,  if  not  in  bed  together,  and  that  no  other 
person  was  there,  and  while  they  were  thus  alone  she 
was  shot  through  the  brain  with  a  pistol  ball,  from 
which  she  died.  Under  the  principles  of  the  law  of  cir- 
cumstantial evidence  laid  down  above,  as  well  as  the 
rules  of  common  sense,  it  as  inevitably  follows  that  ap- 
pellant shot  his  wife,  almost  as  if  he  had  been  seen  in 
the  act  by  a  dozen  witnesses.  But  it  is  insisted,  with 
great  apparent  earnestness  and  signal  ability  by  ap- 
pellant's learned  counsel,  that  the  circumstances  in 
evidence  are  not  sufficient  to  prove  beyond  a  reason- 
able doubt  that  there  were  no  burglars  there  that 
night,  and  that  appellant  and  his  wife  were  alone  to- 
gether. The  great  number  of  circumstances  in  evi- 
dence pointing  to  the  absence  of  every  other  human 
being  than  appellant  and  his  wife  that  night  when  the 
crime  was  committed,  has  an  important  bearing  on 
the  point  now  under  consideration.  The  same  author 
from  whom  we  have  just  quoted,  says:  "In  treat- 
ing, more  particularly,  of  the  process  of  presumption 
from  facts  proved,  in  criminal  cases,  what  is  called 
the  probative  force  or  proving  power  of  such  facts, — 
that  is,  their  competency  to  establish  the  probabil- 
ity, and,  by  that  means,  the  truth  of  the  principal 
fact  or  affirmative  hypothesis, —  becomes  a  very  im- 
portant subject  of  consideration.  The  probative 
force  of  a  body  of  circumstantial  evidence  is  said 
to  dei)end  upon  the  following  considerations,  namely: 
(1)  the  number,  (2)  th^  independence,  (3)  the  weight 
and  (4)  the  consistency  of  the  elementary  or  com- 
ponent circumstances  themselves.  ♦  ♦  ♦  But 
the  operation  of  number — of  the  mere  addition  of 
one  fact  to  another, — ^is  more  strikingly  seen  in  the 
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power  of  heightening  probability.  A  single  fact,- 
the  first  fact  proved  in  the  case, — ^may  produce  no  more 
than  a  slight  impression  of  the  probability  of  the  hy- 
pothesis proposed;  the  next  fact  proved,  though,  in 
itself,  of  the  same  slight  kind,  will,  taken  (as  it  must 
be)  in  connection  with  the  preceding,  often  raise  this 
impression  to  a  determinate  and  very  considerable  de- 
gree of  force.  In  this  way,  a  number  of  circumstanceSy 
each  individually  of  slight  significance,  may  so  tally, 
and  confirm  each  other,  as  to  leave  no  room  for  doubt 
of  the  fact  they  tend  to  establish.  The  importance  of 
number  becomes  still  more  apparent  when  it  is  consid- 
ered that  the  effect  of  increase  in  this  respect,  (pro- 
vided the  circumstances  themselves  have  the  quality 
of  independence,  which  will  next  be  considered,)  is  not 
only  to  increase,  but  actually  to  multiply  the  probabil- 
ity of  the  conclusion  sought.  Or,  to  speak  in  mathe- 
matical language,  the  probability  of  the  justness  of 
the  conclusion,  is  not  merely  the  sum  of  the  simple 
probabilities  created  or  afforded  by  the  individual  cir- 
cumstances, but  is  the  multiplied  or  compound  ratio  of 
them.  Thus,  (to  borrow  an  illustration  from  the  writer 
above  quoted),  on  an  indictment  for  uttering  a  bank 
note,  knowing  it  to  be  counterfeit,  proof  that  the  ac- 
cused uttered  a  counterfeit  note,  amounts  to  nothing:, 
or  next  to  nothing, — any  person  might  have  a  counter- 
feit note  in  his  possession;  but  suppose  further  proof 
adduced,  that  shortly  before  the  transaction,  he  had, 
in  another  place,  and  to  another  person,  offered  an- 
other counterfeit  note,  the  pre<»umption  of  guilty 
knowledge  becomes  very  strong.  And  it  might  be 
added  that  if  still  further  proof  were  made  of  a  similar 
kind,  as  of  the  offer  of  a  third  or  fourth  note,  the  pre- 
sumption would  soon  become  conclusive.  ♦  ♦  ♦ 
What  is  meant  by  a  conclusive,  and  what  by  an  incon- 
clusive circumstance,   may,  perhaps,   be  more  ade- 
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quately  explained  by  an  example  than  a  definition* 
The  following,  taken  from  the  writer  last  named,  fur- 
nishes a  very  simple  illustration :  The  circumstance  of 
finding  an  article  which  has  been  recently  stolen,  in 
the  possession  of  a  person  charged  with  the  theft, 
though  of  a  highly  suspicious  nature,  is,  in  itself, 
imperfect  and  inconclusive;  and,  therefore,  quite  in- 
sufBcient  as  sr  basis  of  conviction.  But  if,  in  addition 
to  this,  it  be  proved  that  the  party  accused  wholly 
refused  to  account  for  the  possession,  or  attempted 
to  impose  a  false  account,  •  the  latter  circumstance 
is  said  to  be  conclusive.  It  will  be  seen  from  this, 
that  conclusiveness,  as  applied  to  circumstantial  evi- 
dence of  the  presumptive  kind,  is  not  a  quality  ab- 
solutely belonging  to  a  fact,  in  itself  considered,  but 
is  the  result  of  union  with  something  else.  The  two 
circumstances  in  the  example  must  be  considered  to- 
gether; the  latter  is  based  upon  the  former,  and,  in- 
deed, necessarily  implies  its  existence.  The  former, 
without  the  latter,  would  be  incomplete;  with  the  ad- 
dition of  the  latter,  it  becomes  complete,  and,  conse- 
quently, conclusive.  ♦  ♦  *  To  return  to  the  more 
general  term  *w€fight/  employed  in  introducing  the 
present  subdivision  of  the  subject.  The  value  of  the 
weight,  as  a  quality  of  circumstances,  may  be  most 
aptly  appreciated,  by  considering  it  in  connection  with 
that  of  number,  which  has  been  already  treated  of. 
Each  of  these  qualities,  when  present,  adds  immensely 
to  the  force  of  the  other,  but  each  of  them  has  also  the 
effect  of  compensating,  to  a  certain  extent,  for  the  ab- 
sence of  the  other.  The  more  weighty  the  circum- 
stances individually  are,  the  smaller  the  number  neces- 
sary to  authorize  a  conclusion.  *  *  *  On  the  other 
hand,  mere  number  constantly  has  the  effect  of  giving 
a  determinate  resulting  weight  to  facts  individually  of 
slight  significance.  *  *  *  The  consistency  of  the 
facts  constituting  a  body  of  evidence,  with  each  other, 
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and  with  the  hypothesis  or  principal  fact  sought  to  be 
deduced  from  them,  is  another  important  consideration 
in  determining  their  aggregate  proving  power.  The 
consistency  of  these  facts  with  the  hyi)othesis  of  guilt 
is,  indeed,  under  all  the  circumstances,  essential." 
Burrill  Cir.  Ev.,  pp.  156,  157,  161,  163.  When  we  con- 
sider the  circumstances  that  the  allied  burglars 
came  to  the  scene  of  the  crime  unarmed,  ^r  at  least  re- 
lied on  simple  good  luck  or  chance  in  finding  weapons 
suitable  and  necessary  for  a  burglar's  use  in  the  com- 
mission of  his  contemplated  burglary,  in  the  house 
where  his  crime  is  to  be  committed,  the  extreme  im- 
probability of  the  presence  of  any  such  burglar  is  very 
striking.  That  such  burglars  should  first  find  a 
weapon  instead  of  getting  what  little  money  appellant 
had  and  other  easily  concealed  valuables  and  get  out, 
seems  equally  striking  in  its  improbability ;  that  they 
should  have  shot  the  powerless  and  sleeping  woman 
at  all  staggers  human  credence,  and  especially  so  that 
they  left  unharmed  her  powerful  husband,  and.  to 
burglars  unacquainted  with  his  harmless  way  of  fight- 
ing for  his  own  life,  one  far  more  necessary  to  their 
safety  to  kill,  seems  extremely  improbable;  that  they, 
the  burglars,  and  appellant  and  his  wife  should  have 
engaged  in  a  life  and  death  struggle  around  and 
through  the  four  rooms  of  that  house  without  dis- 
turbing any  of  the  furniture  is  equally  incredible,  if 
not  impossible;  that  either  appellant  or  his  wife 
should  have  engaged  in  such  a  horrible  and  horrifying 
struggle  in  the  dead  hour  of  the  night  without  mak- 
ing a  sound,  without  a  single  outcry,  until  after  the  de- 
ceased was  wholly  unconscious  and  the  burglars  were 
safely  out  of  sight,  is  so  glaring  in  its  absurdity,  im- 
probability, and  unreasonableness  that  the  impartial 
mind  recoils  when  it  is  seriou«ly  offered  as  a  truth; 
that  the  two  burglars  permitted  a  struggle  fraught 
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with  great  daoger  of  their  capture  to  continue  so  long 
when  the  sequel  shows  they  could  have  ended  it 
quickly  and  easily  is  equally  marvelous  and  unbe- 
lievable. That  they  fnade  so  many  efforts  to  kill  the 
appellant  and  never  inflicted  a  single  mortal  or  se- 
rious wound,  while  they  had  the  skill  and  ability  to 
plunge  a  bullet  through  Mrs.  Hinshaw's  brain  on  the 
first  effort,  a  thing  wholly  unnecessary  to  their  safety 
or  their  purpose,  unless  their  sole  purpose  was  to 
fix  her  so  she  would  tell  no  tales,  instead  of  plunder 
and  robbery,  seems  also  rankly  improbable  and  un- 
reasonable. The  circumstance  that  appellant,  while 
unconscious,  was  able  to  see  which  way  the  burglars 
fled  defies  common  sense,  The  fact  that  the  burglars 
made  their  escape  without  leaving  a  track,  mark  or 
trace  on  the  fresh  fallen  snow  speaks  in  language  of 
great  force,  and  that  no  one  heard  or  saw  them  goings 
as  the  evidence  overwhelmingly  shows,  is  also  of 
marked  significance.  The  circumstances  are  consist- 
ent with  each  other,  and  perfectly  consistent  with  the 
hypothesis  that  there  were  no  burglars  there,  and  that 
no  human  being  but  appellant  and  his  wife  were  pres- 
ent when  she  was  shot.  Indeed,  the  only  way  in  which 
these  numerous  and  peculiar  circumstances  can  be  ac- 
counted for  is  the  hypothesis  that  no  one  was  present 
when  the  homicide  was  committed  but  appellant  and 
his  wife.  They  are  consistent 'with  that  supposition, 
and  absolutely  inconsistent  and  irreconciliable  with 
any  other  supposition.  And  these  circumstances,  in 
their  proving  power  have  the  legal  quality  required 
of  not  being  dependent  on  each  other;  they  are  inde- 
pendent of  each  other.  There  was, no  circumstance 
brought  to  light  by  the  evidence  that  it  is  even  claimed 
by  appellant's  learned  counsel  was  inconsistent  with 
the  hypothesis  that  no  human  being  was  present,  when 
the  homicide  was  committed,  but  the  appellant  and  his 
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wife.  It  follows  from  this  that  all  of  appellant's  ac- 
count as  to  who  committed  the  homicide,  with  the  in- 
cidents as  to  the  burglars,  was  pure  fabrication.  There 
could  be  no  motive  for  fabricating  evidence  other  than 
appellant's  own  guilt  of  the  homicide.  This  circum- 
stance again  strengthens  the  other  circumstances 
pointing  to  his  guilt.  The  author  already  quoted  says 
upon  this  point:  "Facts,  or  outward  appearances, 
which  have  been  fabricated  by  the  criminal  himself  for 
his  own  protection,  are  always  inconsistent  with  the 
realities  of  the  case,  and  are  always  intended  to  be  so ; 
but  owing  to  the  artifice  employed  in  fabricating  them, 
the  moral  facts  which  accompanied  and  produced 
them,  and  which  if  observed  would  have  entirely  re- 
moved the  inconsistency,  have  been  hidden  from 
human  view.  But  even  in  those  cases,  the  incon- 
sistency thus  artifically  produced,  often  serves  a  use- 
ful purpose  in  leading  to  a  minute  and  rigid  scrutiny 
of  the  circumstances,  and  consequent  detection  of  the 
fraud."  Burrill  Cir.  Ev.,  p.  164. 

The  same  author,  at  page  435,  says:  "The  fabrica- 
tion or  corruption  of  evidence  has  been  very  justly 
considered  as  creating,  against  the  party  who  has  had 
recourse  to  such  a  practice,  a  presumption  even 
stronger  than  the  destruction  or  suppression  of  it." 
See,  also,  Doty  v.  State j  7  Blackf.  427;  Thompson  v. 
Thompson,  9  Ind.  323;  Doan  v.  State,  26  Ind.  495; 
Stames  v.  Allen  (Ind.  Sup.),  45  N.  E.  330. 

These  circumstances,  taken  in  connection  with  all 
the  others,  increase  the  strength  of  the  others  im- 
mensely, and  they  in  turn  increase  the  strength  of 
these.  All  these  circumstances,  and  all  others  brought 
to  light  by  the  evidence  surrounding  the  homicide,  in 
the  language  of  the  author  from  which  we  have 
quoted,  "so  tally  and  confirm  each  other,  as  to  leave 
no  doubt  of  the  fact  they  tend  to  establish,"  namely. 
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that  no  person  was  present  when  the  homicide  was 
committed  except  appellant  and  his  wife.  This  proc- 
ess of  tallying  and  confirming  each  circumstance  by 
the  others  does  not  infringe  the  general  rule  that  one 
inference  cannot  be  based  on  another.  There  is  an 
important  exception  to  that  rule,  however.  A  fact  in 
the  nature  of  an  inference  may  it<self  be  taken  as  the 
basis  of  a  new  inference,  whether  intermediate  or  final, 
provided  the  first  inference  has  the  required  basis 
of  a  proved  fact.  Burrill  Cir.  Ev.,  p.  138;  Best  on 
Pres.,  section  187;  1  Greenf.  Ev.,  section  34.  In  short, 
it  is  not  merely  the  sum  of  the  simple  probabilities 
created  by  the  numerous  individual  circumstances 
pointing  to  and  indicating  the  absence  of  burglars 
and  all  other  human  beings  than  appellant  and  his 
wife  at  the  scene  of  the  murder,  but  is  the  compound 
ratio  of  them  all  tallying  with  and  confirming  each 
other  that  made  them  all  strong  enough  when  consid- 
ered together  as  to  fully  justify  the  jury  in  believing 
and  finding  that  no  burglars  and  no  other  human 
beings  than  appellant  and  his  wife  were  present  when 
she  was  shot;  from  which  they  had  a  right  to  con- 
clude to  a  moral  certainty  that  appellant  committed 
the  murder.  But  appellant's  learned  counsel  insist 
that  one  circumstance  appearing  in  evidence  is  so  in- 
consistent with  all  the  other  circumstances  to  which 
we  have  alluded  that  it  leaves  the  matter  of  appel- 
lant's guilt  at  least  in  doubt,  and  that  is,  as  they  claim, 
the  total  absence  of  any  adequate  evidence  for  a  rea- 
sonable motive  in  the  appellant,  under  the  circum- 
stances surrounding  him,  to  do  the  atrocious  act  of 
murdering  his  wife.  On  this  point  the  author  we  have 
quoted  says,  on  p.  290:  "It  remains  to  consider 
in  the  next  place,  that  class  of  motives  which  have 
for  their  end  the  gratification  of  unlawful  passion. 
These   constitute  a   most   fruitful   source   of   crime 
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especially  of  the  atrocious  ofifenses  of  murder^ 
mayhem,  rape  and  arson.  ♦  ♦  ♦  An  adnlteroas 
wife,  at  the  instigation,  or  with  the  aid  of  her  para- 
mour, is  induced  to  destroy  her  husband.  A  husband 
who  has  formed  a  connection  with  another  woman, 
or  who  has  been  compelled  to  marry,  or  to  sup- 
port the  wife  he  has  abandoned,  is  tempted  to  rid  him- 
self of  what  he  feels  to  be  an  incumbrance. ''  And  on 
p.  296  the  author  says  that:  "Motives  are  made  use  of 
like  other  evidentiary  circumstances,  not  for  their  own 
sake,  or  from  any  view  of  speculative  curiosity^  but 
simply  as  means  of  arriving  at  the  knowledge  of  an 
ultimate  fact.  They  are  resorted  to,  as  elements  of  evi- 
dence, not  from  any  supposed  necessity  of  accounting 
for,  or  explaining  the  reason  of  a  criminal  act  which 
has  been  clearly  proved  and  fixed  upon  the  accused, 
however  strange  or  inexplicable  such  act  may  in  itself 
appear;  but  from  the  important  aid  they  always 
render  in  completing  the  proof  of  the  commission  of 
such  act  by  the  party  charged,  in  cases  where  it  might 
otherwise  be  thought  to  remain  in  doubt.  With  mo- 
tives, in  any  speculative  or  psychological  sense, 
neither  the  law,  nor  the  tribunal  which  administers 
the  law,  has  any  proper  concern.  The  outward  acts 
of  men  are  all  that  they  profess,  or  are  called  upon  to 
regulate  or  to  punish.  ♦  ♦  •  And  that  motives 
may  be  inferred  from  conduct,  as  well  as  conduct  from 
motives,  is  a  familiar  principle  in  the  law  of  presump- 
tive evidence." 

So  that  the  jury  were  legally  justified  in  inferring  a 
motive  from  the  commission  of  the  crime  itself,  if  mo- 
tive had  been  essential  to  make  out  the  crime,  but  it 
was  not.  But  there  was  evidence  from  which  the  jury 
were  fully  justified  in  inferring  that  appellant  was  ac- 
tuated by  a  very  natural  motive,  though  extremely 
atrocious  it  was. 
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The  evidence  was  such  as  to  justify  the  jury  in  the 
belief  that  appellant  had  been  seen  going  into  a  cer- 
tain house  in  Belleville  clandestinely,  the  back  way, 
where  a  certain  young  woman  lived.  On  a  certain 
other  occasion  when  appellant's  wife  was  compelled 
to  drive  to  Danville,  some  ten  miles  away,  to  take  her 
Bister  to  the  train,  appellant  sent  for  this  same  young 
woman  to  come  to  his  house,  which  she  did  and  sp^nt  a 
large  part  of  the  afternoon  with  him  practically  alone. 
On  another  occasion  this  same  young  woman  was  seen 
between  midnight  and  four  o'clock  in  the  morning 
coming  from  the  alley  immediately  in  the  rear  of  ap- 
pellant's residence  and  from  that  alley  west  the  width 
of  the  adjoining  lot  to  appellant's  residence  into  an- 
other alley  running  south  into  the  street  fronting  ap- 
pellant's residence  and  thence  diagonally  southwest- 
ward  to  the  west  side  of  that  street  in  the  direction  of 
the  house  where  she  lived,  and  was  seen  to  enter  it  and 
close  the  door  after  her.  And  the  evidence  tended 
to  show  that  his  wife  was  away  from  home  at  the 
time  and  that  he  was  at  home  alone,  though  there  was 
some  conflict  in  the  evidence  as  to  this  matter.  After 
the  tragedy  this  young  woman,  unlike  the  rest  of  the 
neighbors,  did  not  go  to  the  appellant's  house  until 
several  days,  and  when  she  did  go,  she  was  observed 
standing  close  to  the  bed  whereon  the  appellant  was 
lying  engaged  in  conversation  with  him  in  such  low 
tones  of  voice  that  the  witness  in  the  same  room, 
could  not  hear  what  she  said.  An  effort  to  meet  this 
evidence  on  the  part  of  the  appellant,  was  made  which 
itself  is  a  circumstance  that  he  and  counsel  deemed  it 
of  suflScient  importance  to  require  some  response. 
And  the  only  response  was  evidence  strongly  tending 
to  show  that  he  himself  was  away  from  home,  and  in 
Randolph  county,  as  well  as  his  wife,  on  the  night  that 
the  young  woman  was  seen  coming  from  the  direction 
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of  his  house,  and  going  into  the  house  where  she  lived, 
after  midnight.  The  trial  occurred  about  a  year  after 
that  occurrence,  and  the  jury  might  have  considered 
that  the  witnesses  on  both  sides  of  that  issue  were  per- 
fectly honest,  but  that  one  side  or  the  other  had  failed 
to  remember  the  date  of  the  transaction  correctly  to 
which  thev  testified.  Indeed  it  was  the  bounden  duty 
of  the  jury  to  harmonize  this  seemingly  conflicting  evi- 
dence if  they  could,  and  thereby  avoid  imputing  per- 
jury  to  the  witnesses  on  either  side.  Wright  v.  Wright, 
5  Ind.  389. 

But  it  was  in  the  power  of  the  appellant  to  produce 
a  witness  that  knew  better  than  any  other  human  on 
earth  whether  that  young  woman  came  out  of  appel- 
lant's house  that  night  or  not,  and  if  she  did,  whether 
appellant  was  there  or  not,  and  whether  his  wife  was 
absent  or  not ;  and  that  was  the  young  woman  herself. 
Nay,  more,  she  better  than  any  other  disinterested 
human  being  knew  if  it  was  a  fact,  that  nothing  im- 
proper had  ever  taken  place  between  her  and  the  ap- 
pellant.   And  no  mere  qualms  about  modesty  or  sup- 
posed embarrassment  to  the  young  woman,  when  a 
neighbor  and  a  fellow-being  was  on  trial  for  his  life 
and  liberty  should  have  kept  her  off  the  witness  stand, 
if  the  relation  between  them  had  been  free  from  im- 
propriety.   When  a  defendant  thus   circumstanced 
fails  to  bring  to  his  assistance  such  evidence,  it  creates 
a  presumption  against  him.    The  author  from  which 
we  have  quoted,  on  p.  166,  says:  "It  rests  on  the  broad 
presumption  that  a  man  will  do  that  which  tends  to 
his  obvious  advantage,  if  he  possess  the  means.    On 
this  ground,  it  is  remarked  by  a  learned  Tvriter,  that  *it 
on  the  supposition  that  a  charge  or  claim  is  un- 
founded, the  party  against  whom  it  is  made,  has  evi- 
dence within  his  reach,  by  which  he  may  repel  that 
which  is  offered  to  his  prejudice,  his  omission  to  do  so 
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supplies  a  strong  presumption  that  the  charge  or 
claim  is  well  founded;  it  would  be  contrary  to  every 
principle  of  reason,  and  to  all  experience  of  human 
conduct,  to  form  any  other  conclusion.' "  1  Starkie  on 
Evidence,  487. 

It  is  true  that  appellant  himself  knew  as  well  as  the 
young  woman  whether  any  improper  relations  had 
ever  existed  between  them  or  not,  but  it  was  his  law- 
ful right  to  decline  to  testify  in  the  case  and  leave  the 
State  to  grope  in  the  dark  in  its  search  after  the  cir- 
cumstances, and  such  failure  to  testify  by  appellant 
cannot  be  commented  on  or  referred  to  in  the  argu- 
ment of  the  cause,  nor  referred  to  in  any  manner  or 
considered  by  the  jury.  Section  1867,  Bums'  R.  S. 
1894  (1798,  R.  8.  1881). 

But  not  so  as  to  any  other  competent  witness  who, 
the  circumstances  disclose,  must  know  personally  and 
fully  all  the  facts  upon  the  matter  under  investiga- 
tion; especially  where  that  witness  is  the  only  disin- 
terested one  in  the  nature  of  things  who  can  know 
such  facts,  and  whose  testimony  is  within  the  reach  of 
the  accused,  as  was  the  case  here.  So  that  the  jury 
were  fully  warranted  in  believing  and  finding  that  the 
appellant  had  formed  some  sort  of  relation  or  asso- 
ciation with  the  young  woman  mentioned,  which  was 
highly  improper  for  a  married  man  and  especially  a 
minister  of  the  gospel,  and  that  such  relation  was  the 
motive  for  the  killing  of  his  wife,  all  of  which  he  hoped 
to  conceal.  While  not  regarding  the  establishment  of 
motive  to  do  the  deed  as  indispensable  to  the  convic- 
tion of  the  appellant,  and  while  it  is  possible  that  crim- 
inal relations  may  not  have  existed  between  the  appel- 
lant and  the  woman  mentioned,  the  suspicious  circum- 
stances pointing  towards  such  relations  made  a  basis 
for  the  difficulty  between  the  appellant  and  his  wife 
on  the  night  of  the  homicide,  as  admitted  by  him,  and 
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that  difSculty  of  itself,  and  in  the  absence  of  the  crim- 
inal relation  mentioned,  strongly  suggested  motive 
and  made  a  question  for  the  jury  to  pass  upon.  The 
motive  thus  established  constitutes  another  circum- 
stance which  adds  immensely  to  the  probative  force, 
and  the  weight  of  each  and  all  of  the  other  circum- 
stances outlined  above,  making  the  train  of  circum- 
stantial evidence  strong  enough  to  impart  to  it  the 
legal  quality,  which  appellant's  counsel  say  was  lack- 
ing, and  justify  the  jury  in  so  finding  beyond  a  reason- 
able doubt,  namely,  that  it  was  "such  as  to  exclude,  to 
a  moral  certainty,  every  hyi)othesis  but  that  of  his 
guilt  of  the  offense  imputed  to  him/'  Burrill  Cir.  Ev., 
p.  737. 

Because,  as  said  by  Burrill,  "Circumstances  cannot 
lie.  Facts  cannot  lie  and  never  lie.  They  are  not 
moral  agents,  who  alone  are  capable  of  such  action, 
nor  are  they  subjects  of  those  moral  influences  which 
divert  human  beings  from  the  path  of  truth.  They  are 
inanimate  existences  and  thus  in  their  nature  inflexi- 
ble; in  the  common  phrase  ^stubborn  things.'  Hence 
they  have  sometimes  been  signiflcantly  called  *mute' 
or  'dumb  witnesses.' " 

Therefore  we  conclude  that  the  evidence  was  legally 
sufficient  to  well  support  the  verdict.  The  next  point 
made  for  a  reversal  is  the  thirteenth  specification  of 
error  in  the  motion  for  a  new  trial.  It  was  the  action 
of  the  court  in  overruling  appellant's  objection  to  the 
evidence  of  Dr.  Geis  as  an  expert  microscopist.  He 
stated  that  he  had  examined  what  appeared  to  be  a 
blood  stain  on  a  block  of  wood  handed  him  by  one  of 
the  State's  attorneys,  requesting  such  examination. 
The  block  had  been  taken  from  the  window  of  the 
woodhouse,  standing  out  flush  with  the  street.  It  ap- 
peared that  the  blood  stain  had  not  been  discovered 
there  until  August  13,  1895.  He  testified  that  the 
stain  on  the  block  was  blood  from  an  animal  of  the 
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mammalian  family,  and  that  it  was  consieitent  with 
human  blood.    The  only  object  the  State  had  in  in- 
troducing it  was  to  tally  with  the  State's  theory  that 
appellant  after  killing  his  wife  and  inflicting  the 
wounds  on  himself  went  into  the  woodhouse  and  from 
this  window  or  opening  onto  the  street  threw  out  his 
pantaloons   with    rifled    pockets,    threw   the   razor, 
pocketbook,  and  revolver  to  the  places  where  they 
were    respectively   found,    and    in    so    doing   blood 
dropi>ed  from  his  wounds  onto  the  sill,  etc.    The  ob- 
jection was  to  its  competency,  because  as  it  was 
claimed  it  was  tantamount  to  instructing  the  jury  that 
they  might  first  infer  from  the  fact  that  it  was  mam> 
malian  blood  that  it  was  human  blood,  and  from  that 
inference  infer  that  it  was  appellant's  blood,  and  from 
that  inference  that  it  fell  from  his  wounds  that  night. 
Counsel  cite  many  authorities  to  the  general  rule  that 
an  inference  cannot  be  based  on  a  mere  inference. 
But  counsel  are  entirely  wrong  in  assuming  that  by 
the  admission  of  that  evidence  the  court  either  im- 
pliedly or  otherwise  so  instructed  the  jury.    The  blood 
stain  was  a  mere  circumstance  in  and  of  itself  of  little 
or  no  importance;  especially  was  it  of  no  importance 
unless  there  was  evidence,  circumstantial  or  other- 
wise, authorizing  the  inference  that  it  was  dropped 
there  that  night.   Evidence  that  it  was  there  before, 
or  was  placed  there  after  that  night  would  render  it  of 
no  value  whatever.  But  the  blood  stain  was  there,  and 
it  was  consistent  with  and  might  have  been  human 
blood.   The  first  step  was  to  prove  that  fact.    However 
small  its  force  alone,  it  might  become  important  by  the 
addition  of  the  proof  of  other  circumstances.     The 
court  had  no  right  to  assume  in  advance  that  those 
other  circumstances  giving  it  a  pertinent  and  vital 
force  would  not  be  proven.    One  circumstance  in  it- 
VoL.  147—24 
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self  may  be  no  more  intelligible  than  a  piece  torn 
from  a  letter  torn  into  small  pieces  and  scattered,  with 
but  a  few  of  the  words  on  each  piece  or  a  piece  torn 
from  a  book  in  like  manner.  When  the  pieces  one  by 
one  are  brought  together  and  fitted  into  the  places 
where  they  belong,  each  becomes  more  and  more  intel- 
ligible as  they  are  replaced  into  the  torn-up  letter,  and 
not  only  does  each  piece  become  more  intelligible  as 
it  is  added  to  the  whole,  but  it  likewise  has  the  same 
effect  on  the  other  pieces  or  parts.  And  yet,  if  a  court 
should  entertain  an  objection  to  each  piece  as  it  was 
offered  to  be  placed  in  the  letter  because  it,  of  itself, 
or  connected  with  the  parts  already  in  the  hands  of 
the  court  would  remain  unintelligible,  unless  some 
other  parts  could  be  adduced;  such  objection  would 
be  no  more  unreasonable  and  no  more  untenable  than 
the  one  we  are  consid»ing.  The  rule  governing  in 
such  a  case  is  so  aptly  expressed  by  Burrill  that  we 
appropriate  his  language.  "Hence  the  very  first  step 
he  [the  investigator]  is  obliged  to  take,  is  actually  to 
revive  and  recall  hi«  subject;  to  ^retrieve^  it  (in  the 
words  of  Lord  C5hief  Baron  Gilbert)  from  the  *obscu- 
rity'  into  which  it  has  fallen ;  to  search  for  and  collect 
the  scattered  facts  which  compose  it,  and  to  put  them 
together,  as  nearly  as  i>ossible,  in  their  original  con- 
nection. This  must  always  be  done,  before  the  great 
business  of  trial, — examination  and  decision — can  be 
intelligently  entered  upon.  It  is  this  peculiar  process 
of  revival  and  reconstruction,  that  the  characteristic 
difficulties  of  judicial  inquiry  by  means  of  circum- 
stantial evidence,  are  found  to  consist."  Burrill  CSr. 
Ev.,  p.  95. 

If  there  was  no  circumstance  in  evidence  that  con- 
nected the  blood  stain  with  the  fatal  tragedy  that 
night,  then  we  are  bound  to  presume  that  the  jury  had 
intelligence  enough,  under  proper  instructions  from 
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the  court,  to  assign  no  weight  or  significance  to  it,  and 
hence  there  was  no  error  in  its  admission.  People  v. 
Gonzalez,  35  N.  Y.  49;  Lindsay  v.  People,  63  N.  Y.  143. 

But  there  were  circumstances  making  it  more  than 
probable  that  the  Staters  theory  was  correct,  that 
after  wounding  himself  he  threw  the  articles  already 
mentioned  out  of  the  woodhouse  window  'or  opening 
where  the  blood  stain  was  found;  because  there  were 
no  tracks  on  the  fresh  fallen  snow  of  any  person  in 
the  street  where  these  articles  were  dropped  or  any- 
where near  them  in  the  street  or  elsewhere.  And 
furthermore,  though  appellant's  story  was  that  the 
seventeen  cuts  with  the  razor  were  inflicted  during  the 
long  struggle  through  the  four  rooms  of  the  house,  out 
through  the  back  yard  and  into  and  across  the  street, 
yet  not  a  blood  stain  was  found  on  any  part  of  the 
floor  or  ground  covered  by  the  struggle.  This  circum- 
stance heightened  the  probability  that  he  went  into 
the  woodhouse  to  do  the  cutting  on  himself,  where  any 
drops  of  blood  that  might  fall  from  his  wounds  might 
be  easily  lost  sight  of  in  the  litter  in  the  woodhouse. 
Ck>mplaint  is  made  of  the  admission  of  answers  to  cer- 
tain questions  on  re-examination  of  Miss  Eva  Wor- 
rell, one  of  the  State's  witnesses.  She  was  among  the 
very  first  to  look  out  at  her  bedroom  window  and 
saw  the  appellant  near  Tincher's  fence,  where  he  com- 
menced to  make  outcries.  She  had  testified  in  chief 
that  she  had  looked  and  listened  and  neither  saw  nor 
heard  anybody  running  away.  On  her  cross-examin 
ation  on  behalf  of  appellant  she  had  testified  that 
upon  the  night  of  the  tragedy  she  at  first  was  under 
the  impression  that  she  saw  the  feet  of  men  just  as 
she  looked  out  disappearing  behind  the  barn  or  wood- 
shed just  to  the  south  of  where  appellant  claimed  that 
he  was  shot  the  last  time  and  from  whence  he  claimed 
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the  men  ran  away.  And  that  shortly  afterwards  she 
had  stated  that  such  had  been  her  impression.  But 
later  she  had  become  convinced  that  she  had  been  mis- 
taken as  to  the  appearance  of  feet.  On  re-examination 
by  the  State  after  stating  that  her  impression  as  to 
seeing  the  men  was  vague,  the  State's  counsel  asked 
her  to  "State  if  a  short  time  after  the  tragedy  *  * 
*  Mr.  Marker  came  to  you  and  asked  you  about  that 
circumstance  of  the  feet  disappearing  around  the 
bam?  First  state  whether  he  came  to  you."  Answer^ 
"He  did."  "Q.  What  did  you  say  to  him?"  She  an- 
swered over  appellant's  objection  as  follows:  "Mr. 
Marker  said  that  Mr.  Hinshaw  told  him  to  tell  me  to 
come  over  there  and  tell  him  about  those  two  feet  I 
saw,  and  I  told  Mr.  Marker  to  tell  Mr.  Hinshaw  that 
I  did  not  see  any  two  feet,  and  if  I  had  seen  anything 
that  would  help  him  in  his  search  for  the  robbers,  I 
would  gladly  have  told  it."  The  matter  of  this  excep- 
tion is  of  such  slight  importance  that  it  probably 
would  not  be  cause  for  reversal  if  even  the  overruling 
of  the  objection  to  the  question  and  answer  had  been 
technically  erroneous.  But  it  was  not  even  technically 
erroneous.  The  defense  on  cross-examination  had 
drawn  from  the  witness  evidence  that  she  had  made 
statements  out  of  court  inconsistent  with  her  evidence 
in  court.  That  is  one  of  the  methods  of  impeachment 
of  a  witness.  Shields  v.  Cunningham,  1  Blackf.  86;  Mc- 
Intire  v.  Young,  6  Blackf.  496;  Seller  v.  Jenkins.  97 
Ind.  430;  Curme>,  Dunn  &  Co.  v.  Rauh,  100  Ind.  247. 
And  so,  too,  the  witness  thus  sought  to  be  impeached 
may  be  supported  by  proof  of  declarations  made  in 
harmony  with  his  testimony  in  court.  Dailey  v.  State, 
28  Ind.  285;  Perkins  v.  State,  4  Ind.  222;  Brookbank  v. 
State,  65  Ind.  169.  That  is  all  the  answer  amounted  to. 
The  next  exception  is  to  the  admission  of  the  evi- 
dence of  William  J.  Cope,  who  lived  in  the  village,  to 
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the  effect  that  he  had  called  George  Miller's  atten- 
tion to  the  fact  that  he  had  seen  the  appellant  go  into 
the  yard  after  dark  where  the  young  woman  in  ques- 
tion lived.  Miller  was  also  a  resident  of  the  village. 
This  evidence  alone  was  of  no  significance  or  import- 
ance whatever,  but  in  connection  with  all  the  other 
circumstances  might  be  of  some  importance  and  rel- 
evancy. There  was  no  error  in  admitting  it.  It  is 
next  C(»nplained  that  the  court  erred  in  striking  out  a 
certain  question  and  answer  of  the  witness,  William 
J.  Schwindler,  concerning  the  finding  of  the  revolver. 
The  second  Sunday  after  the  tragedy  the  revolver  was 
found  just  at  the  foot  of  a  post,  near  the  corner  of  the 
coal  bin  in  the  back  yard  of  appellant's  residence.  The 
witness  had  testified  that  on  the  morning  of  that  day 
he  had  stood  right  at  the  post,  leaned  upon  it  and 
moved  about  and  had  not  seen  the  revolver.  He  was 
asked  if  there  was  a  pistol  there  to  which  he  had  an- 
swered, "I  think  not ;  I  believe  if  there  was  one  there 
I  would  have  seen  it."  On  motion  of  the  State  this 
entire  answer  was  stricken  out.  Like  the  exception 
before  the  last,  this  one  was  not  of  vital  importance. 
But  the  aniswers  w^ere  mere  conclusions  of  the  witness. 
The  duty  of  drawing  such  inference  belongs  to  the  ex- 
clusive province  of  the  jury.  There  was  no  error  in 
this  ruling. 

Another  question  of  a  similar  nature,  to  the  same 
witness  about  the  same  matter,  calling  for  a  similar 
answer  was  excluded  in  which  there  was  no  error.  It 
is  next  complained  that  the  court  erroneously  refused 
to  allow  the  witness,  Alfred  Carter,  to  state  in  answer 
to  a  question  by  the  defense,  why  the  pocketbook  was 
not  picked  up  when  it  was  found.  The  triviality  of 
this  exception  would  be  a  sufficient  answer  to  it.  But 
there  was  no  statement  made  by  counsel  as  to  what 
they  expected  to  prove  in  response  to  it.    In  such  a 
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case  the  question  can  only  be  saved  by  propounding 
to  the  witness  some  pertinent  question,  and  upon  ob- 
jection made,  stating  to  the  court,  as  it  may  direct, 
the  testimony  or  facts  which  the  witness  would  detail 
in  answer  thereto.  Otherwise  there  is  no  question  pre- 
sented as  to  the  correctness  of  the  ruling.  There  was 
no  available  error  in  the  ruling.  Jtidy  v.  Citizen^  101 
Ind.  18. 

The  witness,  William  McCormack,  who  testified  as 
to  the  conversation  of  appellant  concerning  the  trag- 
edy incidentally  stated  that  he  told  appellant  he  had 
heard  about  forty  different  stories  about  it  and  no  two 
of  them  alike,  and  came  to  him  to  get  the  true  account, 
etc.  On  cross-examination  appellant's  counsel  asked 
the  witness:  "Will  you  tell  us  some  of  these  stories? ' 
to  which  the  State  objected  and  the  court  sustained 
the  objection.  This  question,  objection,  ruling,  and  ex 
ception  are  in  the  same  category  with  the  last  one 
above  and  hence  there  was  no  error  in  the  ruling. 

Dr.  Strong  on  cross-examination  was  asked,  over 
appellant's  objection,  whether  he  had  not  that  night, 
while  dressing  appellant's  wounds,  said  to  certain  of 
the  persons  present:  "Some  of  you  level-beaded  men 
go  out  and  look  for  tracks,"  to  which  he  answered. 
Though  this  question  might  be  wholly  irrelevant  and 
not  germane  to  the  examination  in  chief,  yet  it  is  im- 
possible to  see  how  it  could  work  any  harm  to  appel- 
lant. Tracks  were  looked  for  that  night  with  a  view 
of  discovering  which  way  the  alleged  burglars  went. 
It  might  have  been  proper  as  tending  to  establish 
when  Dr.  Strong  arrived  on  the  scene.  It  might  have 
been  pertinent  as  indicating  that  all  the  persons  pres- 
ent were  agreed  that  there  was  snow  enough  on  the 
ground  to  enable  those  present  to  track  the  burglars. 
On  the  trial  that  fact  was  questioned  by  some  of  the 
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'Witnesses  on  behalf  of  the  defense.  There  was  no  ma- 
terial error  in  the  ruling. 

It  is  complained  that  the  court  erroneously  overruled 
api>ellant's  objection  to  the  oral  testimony  of  George 
H.  Duncan,  a  member  of  the  grand  jury,  detailing  the 
testimony  of  appellant  before  the  grand  jury.  The 
objection  is;  first,  that  the  oath  prescribed  for  grand 
jurors  necessarily  implies  that  they  are  forbidden  to 
give  such  testimony,  and,  second,  that  the  statute  re- 
quires such  testimony  to  be  reduced  to  writing,  and 
that  it  was  actually  reduced  to  writing,  and  that  such 
writing  being  the  best  evidence,  oral  testimony  as  to 
what  appellant  stated  under  oath  to  the  grand  jury 
is  inadmissible  unless  the  absence  of  the  written  state- 
ment is  accounted  for.  As  to  the  first  objection  the 
form  of  the  oath  to  the  grand  jury  among  other  things 
is:  "And  that  you  will  not  disclose  any  evidence  given 
or  proceeding  had  before  the  grand  jury."  Section 
1721,  Burns'  K.  S.  1894  (1652,  R.  S.  1881).  But  it  has 
been  settled  law  in  this  State  for  a  long  time  under 
the  provision  quoted  and  other  similar  provisions  that 
the  oath  of  grand  jurors  to  keep  their  proceedings 
secret  does  not  prevent  the  public  or  an  individual 
from  proving  by  one  of  them  in  a  court  of  justice,  what 
passed  before  the  grand  jury.  Bumham  v.  Hatfi^ldy 
6  Blackf.  21;  ShattuchY,  State,  11  Ind.  473;  Burdick 
V.  Hunt,  43  Ind.  381;  State  v.  VanBuskirk,  59  Ind. 
384. 

But  appellant's  counsel  rely  on  the  following  stat- 
utory provision:  "A  member  of  the  grand  jury  may, 
however,  be  required  by  any  court  to  disclose  the  tes- 
timony of  a  witness  examined  before  the  grand  jury, 
for  the  purpose  of  ascertaining  whether  it  is  consistent 
with  that  given  by  the  witness  before  the  court;  or  to 
disclose  the  testimony  given  before  them  by  any  per- 
son upon  a  charge  against  him  for  perjury,  in  giving 
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his  testimony  or  upon  his  trial  therefor."     Section 
1731,  Burns'  R.  S.  1894  (1662,  R.  S.  1881). 

It  is  earnestly  insisted  that  the  section  just  quoted 
was  intended  to  narrow  the  scope  of  the  authority  of 
courts  of  justice  to  require  grand  jurors  to  disclose  the 
testimony  of  witnesses  before  the  grand  jury,  when 
the  due  administration  of  justice  requires  it,  to  much 
mori&  circumscribed  limits  than  had  existed  befora 
They  contend  that  under  it  there  are  only  two  cases 
in  which  a  court  of  justice  can  require  such  disclo- 
sures; one,  where  the  disclosure  is  sought  for  the  pur- 
pose of  ascertaining  whether  the  testimony  of  the 
witness  before  the  grand  jury  is  consistent  with  that 
given  by  the  witness  before  the  court  and,  the  other,  to 
disclose  the  testimony  given  before  the  grand  jury  by 
any  person  upon  a  charge  against  him  for  perjury  in 
giving  his  testimony,  or  upon  his  trial  therefor.  It 
cannot  be  reasonable  to  suppose  that  the  legislature 
intended  by  this  provision  to  cut  off  the  right  or  power 
of  courts  in  the  due  administration  of  justice  to  re- 
quire grand  jurors  as  witnesses  to  disclose  testimony 
given  before  them  in  any  other  cases  than  those  named 
and  thus  make  a  radical  change  in  the  law  as  it  had  ex- 
isted in  the  State  for  a  period  of  over  forty  years.  It 
rather  appears  that  it  was  the  legislative  intent  to  en- 
large the  power  to  require  such  disclosure  so  as  to  ex- 
tend it  to  the  two  cases  specified  under  the  supposi- 
tion that  the  law  did  not  already  extend  to  such  cases. 
At  the  time  the  cases  cited  as  authority  in  Burdick  v. 
Hunt,  supra,  were  decided,  there  was  no  provision  re- 
quiring an  oath  of  secrecy  to  be  taken  by  the  grand 
jurors.  And  it  was  said  by  this  court  in  the  last 
named  case:  "But  it  is  urged  that,  whatever  may  have 
been  the  rule  before,  since  the  legislature  prescribed 
the  form  of  oath  which  shall  be  adminstered  to  grand 
jurors,  they  cannot  so  testify.    The  part  of  the  oath  in 
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questioii  is  this:  ^That  you  will  not  disclose  any  evi- 
dence given,  OP  proceeding  had  before  the  grand  jury.' 
2  G.  &  H«  387  form  56.  The  case  in  11  Ind.  was  de- 
cided long  after  the  enactment  of  this  form  by  the  leg- 
islature. But  aside  from  this,  we  think  it  cannot  be 
supposed  that  the  legislature  intended  to  change  the 
rule  which  had  before  existed.  As  thus  understood 
the  grand  jurors  are  required  to  keep  secret  the  evi- 
dence given  and  proceedings  had  before  them,  unless 
legally  called  upon  in  a  court  of  justice  to  make  dis- 
closures.'*  Therefore  we  hold  that  there  was  no  error 
in  requiring  or  permitting  the  disclosure.  As  to  the 
second  point,  as  the  statute  does  not  require  the  tes- 
timony of  witnesses  before  the  grand  jury  to  be  re- 
duced to  writing  and  as  it  appeared  that  all  of  appel- 
lant's testimony  was  not  reduced  to  writing,  there 
was  no  error  in  permitting  the  grand  juror  to  detail  it 
orally. 

The  statute  requires  the  grand  jury  to  select  one  of 
their  own  number  as  clerk  and  requires  him  to  ^^take 
minutes  of  their  proceedings  *  *  •  and  also  of 
the  evidence  given  before  them;  which  shall  be  pre- 
served for  the  use  of  the  prosecuting  attorney,  to  sub- 
serve the  purposes  of  justice.'*  Section  1724,  Bums'  R. 
8. 1894  (1655,  R.  S.  1881). 

The  word  minute  is  defined  by  Webster  to  be  a  small 
portion;  to  set  down  a  short  sketch  or  note  of;  to  jot 
down ;  to  make  a  brief  summary  of. 

It  is  thus  made  apparent  that  the  legislature  did  not 
intend  to  require  that  the  grand  jury  should  write 
down  the  evidence  in  full  of  witnesses  that  testify 
before  them.  Nor  does  it  require  such  minute  to  be 
signed  by  the  witnesses  testifying  before  them.  The 
rule  here  is  entirely  different  from  that  prescribed  by 
the  statute  for  the  testimony  of  witnesses  before  the 
coroner.    There,  the  statute  requires  all  the  testimony 
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to  be  reduced  to  writing  and  subscribed  by  the  wit- 
nesses respectively.  And  the  coroner  is  required  to  re- 
turn such  written  testimony  into  the  circuit  or  crim- 
inal court.  Section  7956,  Burns'  R.  S.  1894  (5880,  R.  S. 
1881).  The  cases  cited,  upon  the  questians  now  befoi^ 
us,  by  appellant's  counsel,  namely.  Wood  v.  State.  63 
Ind.  353;  and  Robinson  v.  State,  87  Ind.  292,  apply  only 
to  the  testimony  of  witnesses  examined  before  the 
coroner  and  have  no  application  to  the  testimony  of 
witnesses  before  the  grand  jury.  The  circuit  court  did 
not  err  in  admitting  such  oral  testimony. 

Another  error  alleged  in  the  motion  for  a  new  trial  is 
the  misconduct  of  the  juror  Surber.  On  his  voir  dire 
he  stated  that  he  had  formed  an  opinion  as  to  the  guilt 
or  innocence  of  the  appellant,  but  the  effect  of  the 
whole  examination  was  that  such  opinion  would 
readily  yield  to  the  evidence  so  that  he  was  accepted 
without  challenge  on  either  side.  But  two  affidavits 
were  filed  in  support  of  that  specification  of  the  mo- 
tion to  the  effect  that  previous  to  the  trial  a  very  short 
time,  he  had  stated  that  he  believed  appellant  had 
murdered  his  wife,  and  that  he  ought  to  be  hung,*  and 
that  no  amount  of  evidence  short  of  a  confession  that 
some  other  person  did  the  deed,  would  be  sufficient  to 
convince  him  that  appellant  did  not  murder  his  wife. 
The  juror  explicitly  denied  under  oath  the  making  of 
each  and  every  one  of  these  statements. 

It  is  thoroughly  settled  in  this  State  that  where 
there  is  a  conflict  in  the  sworn  statements  before  the 
trial  court  upon  questions  of  this  kind,  this  court  can 
no  more  attempt  to  weigh  such  conflicting  statements 
or  affidavits  than  it  can  settle  a  conflict  of  evidence  on 
a  trial  of  a  cause.  The  sworn  statement  of  the  juror 
fully  and  unqualifiedly  denies  all  misconduct  and  di- 
rectly contradicts  every  charge  of  misconduct  on  his 


NOVEMBER  TEEM,  1896— Vol.  147.        379 

Hinshaw  v.  State. 

part  It  was  the  exclusive  province  of  the  trial 
court  who  heard  and  saw  the  juror  and  the  other  wit- 
nesses to  determine  where  the  preponderance  was. 
And  that  court  having  decided  the  question,  this  court 
cannot  re- weigh  such  evidence.  Spicer  v.  Hoop.  51  Ind. 
371,  372;  Schnurr  v.  StultSj  119  Ind.  429;  Louisville^ 
etc.,  B.  W.  Co.  V.  HendrickSy  128  Ind.  462,  466;  Home 
Electric  Light  and  Power  Co.  v.  Olobe  Tissue  Paper 
Co.,  146  Ind.  673. 

Conflicting  evidence  on  the  question  of  the  alleged 
misconduct  of  a  juror  must  be  decided  on  the  weight 
of  the  evidence.  And  the  conclusion  arrived  at  by  the 
trial  court  as  to  such  misconduct  must  be  respected  in 
a  criminal  case  as  much  by  this  court  as  it  respects  the 
decision  of  a  question  of  fact  upon  conflicting  evi- 
dence in  a  civil  action.  Holloway  v.  StatCy  53  Ind.  554 ; 
Doles  V.  State,  97  Ind.  555 ;  Weaver  v.  State,  83  Ind. 
2«9;  Epps  V.  State,  102  Ind.  539;  Long  v.  State,  95  Ind. 
481-486;  Clayton  v.  State,  100  Ind.  201;  Keyes  v.  State 
122  Ind.  527;  Smith  v.  State,  142  Ind.  288. 

Appellant  complains  of  instruction  No.  10,  given  by 
the  court  on  its  own  motion,  reading  as  follows :  "The 
doctrine  of  reasonable  doubt  as  a  general  rule  has  no 
application  to  subsidiary  evidence  taken  itwn  by  item. 
It  is  applicable  to  the  constituent  elements  of  the 
crime  charged  and  to  any  fact  or  facts  which  consti- 
tute the  entire  proof  of  one  or  more  of  the  constituent 
elements  of  the  crime  charged.  That  is  to  say,  all  the 
facts  which  must  have  existed  in  order  to  make  out 
the  guilt  of  the  accused  must  be  established  beyond 
a  reasonable  doubt  before  you  can  convict.  But  the 
rule  of  reasonable  doubt  does  not  apply  to  subsidiary 
and  evidentiary  facts,  that  is  to  say,  to  such  facts  and 
circumstances  in  evidence,  if  there  be  any  such,  as  are 
not  essential  elements  of  the  crime  charged,  and  not 
necessary  to  the  proof  thereof,  and  when  considered 
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together  and  as  a  whole,  tend  to  prove  op  disprove  the 
existence  of  one  or  more  of  the  primary  facts  neces- 
sary to  make  out  the  offense.  Subsidiary  and  eviden- 
tiary facts  may  be  considered  by  you  in  determining 
the  necessary  and  essential  facts  when  established  by 
clear  and  satisfactory  proof." 

The  law  as  laid  down  in  Wade  v.  State,  71  Ind.  535, 
fully  justifies  the  court  in  giving  the  above  instruc- 
tion. The  court  had  already  instructed  the  jury  that 
the  evidence  must  be  such  as  to  convince  them  beyond 
a  reasonable  doubt  of  the  defendant's  guilt  before 
they  could  convict  him.  Appellant's  counsel  concede 
that  the  court  had  properly  Instructed  the  jury  upon 
that  subject  in  previous  instructions,  but  insist  that 
the  instruction  quoted  is  erroneous.  lif  the  instruction 
were  not  the  law,  then  the  force  which  the  law  recog- 
nizes may  be  derived  from  the  addition  of  circum- 
stances in  evidence  to  each  other,  or  the  combination 
thereof  will  be  wholly  lost.  Because,  as  we  have  be- 
fore said,  a  single  circumstance  in  evidence  may 
amount  to  little  or  nothing  by  itself,  and  yet,  when 
combined  with  other  circumstances,  that  circumstance 
may  be  greatly  increased  in  the  strength  of  the  proof 
it  affords,  and  the  other  circumstances  to  which  it  is 
added  may  like^yise  be  greatly  increased  in  probative 
force  as  evidence  by  such  combination  or  addition,  so 
that  the  mind  is  carried  to  the  conclusion  that  the  fact 
to  which  they  all  point  is  true  beyond  a  reasonable 
doubt.  As  was  said  in  the  case  last  cited  above:  ^To 
illustrate:  Malice  and  premeditation  are  essential  in- 
gredients in  the  crime  of  murder  in  the  first  degree. 
The  proof  of  these  of  course  is  various,  according  to 
the  circumstances  of  different  cases.  It  often  consists 
in  proof  of  declarations  of  the  accused,  made  at  the 
time  of,  before  or  after  the  homicide.  The  proof  may 
consist  of  declarations  claimed  to  have  been  made  at 
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different  times  and  places.  ♦  •  •  Each  witness 
may  be  to  some  extent  discredited,  and  a  reasonable 
doubt  thrown  on  his  testimony,  standing  alone,  and 
yet  the  combined  effect  of  the  testimony  of  all  the  wit- 
nesses may  constitute  proof  beyond  a  reasonable 
doubt  of  the  alleged  ultimate  fact  of  malice  or  premed- 
itation. While  the  testimony  of  each  of  these  wit- 
nesses, standing  by  itself,  is  in  some  degree  doubtful, 
yet,  all  viewed  together,  though  each  has  reference  to 
a  declaration  distinct  from  all  the  others,  they  be- 
come mutually  corroborative,  and  constitute  within 
the  meaning  of  the  criminal  law,  indubitable  proof 
of  the  final  inference.  ♦  ♦  ♦  Must  the  jury  be  di- 
rected to  take  the  evidence  of  the  State,  piece  by  piece, 
and  reject  every  part  in  which  a  flaw  may  be  found? 
It  is  good  military  strategy  to  divide  and  conquer.  It 
is  not  a  sound  or  just  rule  which  requires  the  prosecu- 
tion in  a  State  case  to  make  a  voluntary  division  of  its 
forces  so  that  they  may  be  beaten  in  detail.'' 

And  so  we  say  it  is  not  the  law  that  the  jury  in 
a  criminal  case  must  take  the  evidentiary  facts  piece 
by  piece  and  consider  each  item  separate  and  apart 
from  the  other  items  or  the  whole  evidence,  and  if  each 
piece  or  item  standing  alone  does  not  api>ear  to  be  true 
beyond  a  reasonable  doubt  it  is  to  be  rejected.  That 
is  what  appellant's  contention  amounts  to  on  the  ques- 
tion as  to  the  correctness  of  said  instruction.  But 
they  say  the  instruction  is  bad  for  another  reason, 
namely:  because  the  court  did  not  tell  the  jury  what 
was  "subsidiary  facts,"  "evidentiary  facts"  and  "es- 
sential elements  of  the  crime  charged."  That  objec- 
tion is  a  concession  that  the  instruction  was  correct 
as  far  as  it  went,  but  that  it  did  not  go  far  enough  to 
define  what  was  meant  by  those  terms.  It  is  thor- 
oughly settled  that  an  instruction  objected  to  because 
it  does  not  go  far  enough,  is  not  an  available  error  un- 
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less  the  complaining  party  tenders  an  instruction  to 
the  court  covering  the  omitted  ground  and  the  court 
refuses  to  give  it,  to  which  refusal  there  is  an  excep- 
tion. Behymer  v.  Statey  95  Ind.  140 ;  Potcera  v.  Statey  87 
Ind.  144. 

But  we  are  asked  to  overrule  the  Wade  case  be- 
cause, as  is  claimed  by  appellant's  counsel,  it  is  un- 
soundy  and  because  it  was  an  opinion  by  a  divided 
court,  Judge  Elliott  having  dissented,  though  with- 
out a  dissenting  opinion.  The  case,  however,  has  been 
since  expressly  followed  by  this  court,  Judge  Elliott 
delivering  the  opinion,  in  the  course  of  which,  speak- 
ing for  the  court  he  says:  "It  is  necessary  that  every 
fact  which  constitutes  an  essential  ingredient  of  a 
crime  charged  against  an  accused  should  be  proved 
beyond  a  reasonable  doubt,  but  it  is  not  necessary 
that  incidental  or  subsidiary  facts  should  be  proved 
by  such  a  degree  of  evidence  in  order  to  entitle  them 
to  the  consideration  of  the  jury.  Wade  v.  State,  71 
Ind.  535.  Evidence  is  not  to  be  considered  in  frag- 
mentary parts  and  as  though  each  fact  or  circum- 
stance stood  apart  from  the  others;  but  the  entire 
evidence  is  to  be  considered  and  the  weight  of  testi- 
mony to  be  determined  from  the  whole  body  of  the 
evidence.  A  circumstance  considered  apart  from  the 
other  evidence  may  be  weak,  if  not  improbable,  but 
when  viewed  in  connection  with  surrounding  facts 
and  circumstances  may  be  so  well  supported  as  to  re- 
move all  doubt  as  to  its  existence  as  detailed  by  the 
witness.  Acts  considered  apart  from  all  other  evidence 
may  appear  innocent  but  when  considered  with  other 
evidence  may  import  guilt.''  Ooodioin  v.  StatCy  96  Ind. 
650-670.  To  the  same  effect  are  Behymer  v.  State^ 
supra;  Koemer  v.  State^  98  Ind.  7;  Davidson  v.  State^ 
135  Ind.  254;  Hauk  v.  State  (Ind.  Sup.)  46  N.  E.  127. 

Therefore  the  rule  laid  down  in  Wade  v.  State,  stipray 
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is  80  thoroughly  established  that  it  would  require  very 
cogent  reasons  to  justify  the  overthrow  of  that  rule. 
No  such  reasons  have  been  presented  nor  do  we  know 
of  any.  On  the  contrary,  the  rule  seems  well  founded 
on  principle  and  authority.  State  v.  Hayden^  45  Iowa 
17;  Jamison  v.  People,  146  111.  380,  34  N.  E.  486; 
StcUe  v.  Crane,  110  N.  0.  636,  15  S.  E.  231;  Fowler 
Y.  State  (Ala.),  14  South.  860;  Starkie  on  Ev.,  855. 

Complaint  is  made  of  the  following  instruction.  No. 
12,  given  by  the  court:  "The  defendant  in  a  criminal 
case  is  not  required  to  satisfy  the  jury  of  the  existence 
of  any  fact,  which,  if  true,  is  a  complete  defense.  It  is 
sufficient  if  he  create  in  the  minds  of  the  jury  a  reasonahU 
doubt  of  the  existence  of  such  fact.^^  The  part  of  the 
instruction  down  to  the  first  period  was  asked  by  the 
appellant,  and  the  court  added  the  closing  sentence 
which  is  italicised.  The  court  having  fully  and  cor- 
rectly instructed  the  jury  to  the  effect  that  the  defend- 
ant must  be  acquitted  unless  the  State  affirmatively 
proves  him  guilty  beyond  a  reasonable  doubt,  it  seems 
quite  impossible  that  this  instruction  could  have  been 
understood  by  the  jury,  as  appellant's  learned  counsel 
insist,  that  it  "places  the  burden  on  the  defendant  to 
create  a  reasonable  doubt.'' 

The  instruction,  however,  is  correct  as  an  abstract 
proposition  of  law.  It  is  a  correct  statement  of  the 
law  as  applicable  to  an  affirmative  defense  in  a  crim- 
inal case  and  not  to  the  law  arising  upon  a  defense 
negative  in  its  character.  An  affirmative  defense  is 
such  as  where  the  defendant  attempts  to  establish  his 
insanity  when  he  did  the  act  with  which  he  is  charged, 
or  that  he  was  acting  in  his  necessary  self-defense 
when  he  did  it  and  the  like.  In  such  cases  he  is  not 
required  to  satisfy  the  jury  of  the  existence  of  either 
of  those  facts,  but  it  is  sufficient  if  the  evidence  tend- 
ing to  prove  such  facts  create  in  the  minds  of  the  jury 
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a  reasonable  donbt  of  the  existence  of  any  snch  fact. 
That  is,  if  the  defendant  in  seeking  to  prove  his  insan- 
ity as  a  defense  at  the  time  he  did  the  act  charged, 
fails  to  satisfy  the  jury  of  the  existence  of  that  fact, 
yet  if  by  such  evidence  he  creates  a  reasonable  doubt 
in  the  mind  of  the  jury  of  his  sanity  at  the  time  he 
did  the  act,  it  is  sufficient  to  make  out  his  defense. 
Trogdm  v.  State,  133  Ind.  1. 

It  is  to  be  observed  that  no  objection  is  made 
against  this  instruction  by  the  appellant  on  the 
ground  that  it  is  not  applicable  to  the  evidence.  In- 
deed, appellant  is  estopped  from  making  such  an  ob- 
jection because  his  counsel  concede  that  they  asked 
the  court  to  give  the  first  part  of  it  That  part  as  al- 
ready observed  had  exclusive  reference  to  an  affirma- 
tive defense,  and  as  such  was  imperfect  without  the 
addition  which  the  court  made  to  it.  The  addition 
made  it  a  correct  statement  of  an  abstract  proposition 
of  law.  There  was  no  available  error  in  giving  the  in- 
struction as  modified.  IndiunapoliSy  efc,  R.  W.  Co.  v. 
Watsouj  114  Ind.  20;  Deigy  Exr.j  v.  Morehead,  110  Ind. 
451. 

The  last  instruction  given  by  the  court  on  its 
own  motion  is  complained  of  as  reading  as  follows: 
^^The  duty  of  counsel  and  the  court  has  now  been  per- 
formed. The  counsel  engaged  in  this  case  have  been 
untiring  in  their  efforts  to  bring  before  you  all  possi- 
ble evidence  that  may  aid  you  in  arriving  at  the  trutL 
They  have  ably  assisted  you  in  applying  the  evidence 
to  facts  in  contention.  The  court  has  endeavored  to 
rightly  advise  you  in  the  law,  and  now  there  confronts 
you  the  final  and  important  duty  of  pronouncing  upon 
the  guilt  or  innocence  of  the  defendant.  I  submit  this 
case  to  you  with  the  confidence  that  you  will  faithfully 
discharge  the  grave  duty  resting  upon  you  without 
upon  the  one  hand  of  being  moved  by  any  undue  de- 
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maud  for  conviction  on  the  part  of  counsel  for  the 
State,  or  being  swayed  from  its  right  performance  by 
any  undue  appeal  to  your  sympathies.  You  -will  bear 
in  mind  that  neither  the  life  nor  the  liberty  of  the  ac- 
cused may  be  trifled  away,  and  neither  taken  by  care 
less  or  inconsiderate  judgment.  But,  if  after  a  careful 
consideration  of  the  law  and  the  evidence  in  the  case, 
jrou  are  satisfied  beyond  a  reasonable  doubt  that  the 
defendant  is  guilty,  you  should  return  your  verdict 
accordingly.  Duty  demands  it  and  the  law  requires  it. 
You  must  be  just  to  the  defendant  and  equally  just  to 
the  State.  As  manly,  upright  men  charged  with  the 
responsible  duty  of  assisting  the  court  in  the  adminis- 
tration of  justice  you  will  put  aside  all  sympathy  and 
sentiment,  all  consideration  of  public  approval  or  dis- 
approval, and  look  steadfastly  and  alone  to  the  law 
and  evidence  in  the  case  and  return  into  court  such  a 
verdict  as  Is  warranted  thereby."  Among  the  objec- 
tions urged  to  this  instruction  by  the  appellant's 
learned  counsel  is  that  ^4t  is  a  call,  a  trumpet  blast  to 
conviction." 

An  instruction  involving  the  same  sort  of  general- 
ization was  upheld  by  this  court  in  Lynch  v.  Bates^ 
139  Ind.  206-208;  and  in  Stmt  v.  State,  90  Ind.  1-13.  In- 
deed, the  only  proper  test  we  know  of  by  which  to  de- 
termine whether  the  instruction  amounts  to  error  prej- 
udicial to  the  rights  of  the  appellant  is  the  answer 
to  the  question:  Would  the  appellant's  legal  rights 
in  any  way  be  invaded,  impaired,  or  infringed  by  the 
jury  strictly  following  the  instruction  in  the  considera- 
tion of  the  case?  The  question  admits  of  no  other 
than,  a  negative  answer  if  we  confine  ourselves  to  the 
language  of  the  instruction.  We  need  scarcely  say 
that  we  are  bound  to  presume  in  the  absence  of  a  con- 
trary showing  in  the  record  that  the  jury  would  and 
Vol.  147—26 
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(lid  strictly  obey  and  follow  the  instruction.    There- 
fore there  was  no  available  error  in  giving  it. 

The  refusal  to  give  instruction  No.  11,  tendered  by 
the  defendant  is  complained  of,  reading  thus:  "It  is 
not  sufficient  that  the  evidence  clearly  establishes  that 
Thurza  Hinshaw  was  feloniously  killed,  and  that  upon 
the  evidence  the  mysterious  crime  of  her  killing  can 
not  be  solved  from  the  evidence  except  upon  the  sup- 
position of  the  defendant's  guilt.  The  life  or  liberty 
of  a  person  cannot  be  legally  sacrificed  on  the  ground 
that  only  by  regarding  him  as  guilty  upon  the  evi- 
dence adduced,  an  explanation  is  afforded  of  the  per- 
petration of  a  crime,  however  clear  it  may  be  that  a 
crime  has  actually  been  committed.  The  circum- 
stances surrounding  the  person  charged  must  point 
beyond  any  other  reasonable  solution  to  his  guilt." 
Instead  of  giving  the  above,  the  circuit  court  gave  the 
following  instruction:  "To  warrant  a  conviction  the 
State  is  required  to  prove  beyond  a  reasonable  doubt 
that  the  defendant  feloniously  killed  his  wife,  Thurza 
Hinshaw,  at  the  time  and  place  and  in  the  manner  and 
form  as  alleged  in  the  indictment.  It  is  not  sufficient 
if  the  State  had  enveloped  the  death  of  Thurza  Hin- 
shaw in  mystery  that  is  incapable  of  explanation  with- 
out inferring  the  defendant's  guilt.  To  convict,  the 
State  is  required  to  explain  all  mystery,  sufficiently  to 
remove  all  reasonable  doubt,  and  establish  facts  that 
are  susceptible  of  explanation  upon  no  reasonable  hy- 
pothesis consistent  with  the  defendant's  innocence, 
and  that  point  to  his  guilt  beygnd  any  other  reason- 
able solution  and  beyond  all  reasonable  doubt."  The 
instruction  given  covers  all  that  is  covered  by  the  one 
refused,  and  is  fully  as  favorable  to  the  defendant  if 
not  more  so.  Under  such  circumstances,  appellant 
has  no  cause  for  complaint  because  the  court  is  not  re- 
quired to  repeat  an  instruction  or  to  give  the  law  to 
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the  jury  in  the  particular  phraseology  which  the  de- 
fendant sees  fit  to  request.  All  the  court  is  required  to 
do  is  to  express  the  law  in  its  own  language.  Trogdon 
'v.  8tat€y  supra. 

The  refusal  to  give  instruction  No.  14  tendered  by 
appellant  is  also  complained  of.  That  instruction  was 
to  the  effect  that  unless  the  jury  were  affirmatively 
satisfied  beyond  a  reasonable  doubt  that  the  blood 
stains  on  the  block  of  wood  taken  from  the  wood- 
house  examined  and  testified  about  by  Dr.  Geis  came 
upon  such  piece  of  wood  on  the  night  Mrs.  Hinshaw 
-was  killed,  the  jury  should  not  consider  his  evidence 
or  give  it  any  weight  whatever. 

This  instruction  was  rightly  refused  if  instruction 
ten,  given  by  the  court,  was  correctly  given,  and  we 
have  held  it  was.  The  tendered  instruction  14,  in  ef- 
fect .says,  unless  the  evidentiary  or  subsidiary  fact 
that  the  blood  stain  came  upon  that  piece  of  wood  the 
night  that  Mrs.  Hinshaw  was  killed,  considered  by  it- 
self, does  not  appear  beyond  a  reasonable  doubt,  that 
all  evidence  concerning  such  blood  stain  cannot  be 
considered  at  all.  That  blood  stain  was  onlv  one  cir- 
cumstance  in  evidence  in  the  case.  Of  itself,  it  had 
very  little  or  no  probative  force  whatever,  but  con- 
nected' with  other  circumstances  in  evidence,  the  in- 
ference that  it  came  there  that  night  might  have  been 
greatly  strengthened.  In  short,  it  was  a  subsidiary  or 
evidentiary  fact  which  the  law,  as  we  have  seen,  does 
not  require  to  be  proven  beyond  a  reasonable  doubt. 
It  was  not  a  constituent  element  or  ingredient  of  the 
crime  charged  which  alone  must  be  proven  beyond  a 
reasonable  doubt.  Hence  there  was  no  error  in  the  re- 
fusal of  the  instruction. 

Complaint  is  made  of  the  refusal  to  give  instruction 
22 1-2  tendered  by  the  appellant.  That  is  the  first  part 
of  instruction  No.  11  given  by  the  court  with  the  addi- 
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tion  thereto  which  the  court  made.  What  we  have 
said  of  that  inBtruction  dispoBes  of  the  question  raised 
by  the  exception  to  such  refusal.  Thus  we  have  pa- 
tiently gone  over  every  question  properly  presented 
in  this  vast  record  and  find  no  available  error  in  over- 
ruling the  motion  for  a  new  trial. 

Therefore,  the  judgment  is  affirmed. 

Monks,  J.,  took  no  part  in  thid  decision. 


Rusk  bt  al.  v.  Zuck,  Administrator,  et  al. 
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lAR     173  tator  devised  certain  real  estate  to  his  wife,  and  in  the  same  item  of 

his  will  bequeathed  to  her  certain  personal  property  describing  the 


171    3^  several  items  of  property,  connecting  such  descriptions  by  the  word 

'  "also,"  closing  with  the  words  **this  to  be  hers  during  her  natural 

life,  and  what  is  left  at  her  death  is  to  go  to  my  heirs  at  law.'' 
HeU  That  the  words  of  limitation  apply  to  all  of  the  items  of 
propertv  therein  contained,  real  and  personal,  and  that  the  wife  took 
only  a  life  estate  therein,  pp.  389-S9S. 
CUxB. —  Construction,  —  Remainder.  —  Power  of  Disposition.  —  Life 
Estate. — Where  a  testator  gives  to  the  first  taker  an  estate  for  life 
only,  in  certain  and  express  terms,  and  annexes  to  it  the  power  of 
disposition,  the  devisee  for  life  will  not  take  an  estate  in  fee,  but 
only  an  estate  for  life,  notwithstanding  the  power  of  disposition. 
pp.  SH,  396. 

From  the  Montgomery  Circuit  Court    Reversed. 

Ristine  &  Ristine  and  Crane  &  Anderson^  for  ap- 
pellants. 

O.  W.  Paul  and  H.  D.  Van  Cleave,  for  appellee& 

Monks,  J. — ^This  proceeding  was  brought  by  one  of 
the  appellees,  John  S.  Zuck,  administrator  with  the 
will  annexed  of  the  estate  of  Mary  Busk,  deceased,  to 
sell  certain  real  estate^  described  in  the  petition,  to  par 
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debts.  After  the  issues  were  joined,  the  cause  was 
tried  and  the  court  made  a  special  finding  of  the  facts 
and  stated  the  conclusion  of  law  thereon  in  favor  of 
said  administrator  and  ordered  the  real  estate  sold 
to  pay  the  debts  of  said  deceased. 

A  number  of  the  rulings  of  the  court  upon  demurrer 
are  assigned  as  errors,  but  we  need  not  consider  them, 
as  the  same  questions  are  presented  by  the  conclu- 
sions of  law,  which  are  also  called  in  question  by  the 
errors  assigned. 

It  appears  from  the  special  finding  that  David  Rusk 
died  testate  in  1875,  the  owner  in  fee  simple  of  the 
real  estate  in  controversy,  leaving  Mary  B.  Rusk,  his 
widow,  a  second  wife  by  whom  he  had  no  children, 
and  appellants,  his  children  by  a  fprmer  marriage  as 
his  only  heirs  at  law.  The  part  of  the  will  necessary 
to  the  determination  of  the  questions  involved  as  set 
forth  in  the  special  finding  is  as  follows : 

"2.  I  will  and  bequeath  to  my  wife,  Mary  B.  Rusk 
eighty  (80)  acres  of  land,  Wayne  township,  county  and 
State,  aforesaid  in  section  fourteen  (14),  the  west  half 
of  the  northeast  quarter;  also  one  brown  mare  and  a 
one-horse  buggy  and  one  brindle  cow;  also  three  white 
hogs  for  her  meat  for  the  ensuing  year ;  also  two  hun- 
dred bushels  of  corn  and  fifty  bushels  of  wheat,  and 
what  hay  there  is  in  the  barn;  also  my  household  and 
kitchen  furniture;  also  one  thousand  dollars  in  money, 
this  to  be  hers  during  her  natural  life  and  what  is  left 
at  her  death  is  to  go  to  my  heirs  at  law, 

"3.  After  my  death  as  soon  as  convenient,  the  bal- 
ance of  my  real  and  personal  property  to  be  sold  and 
equally  divided  among  my  five  children." 

That  afterwards  said  Mary  B.  Rusk  died  testate, 
but  did  not  attempt  to  dispose  of  said  real  estate  or 
refer  to  the  same  in  any  way  in  her  will.  Appellee, 
Zuck,  was  appointed  administrator  with  the  will  an- 


390  SUPREME  COURT  OF  INDIANA, 

Rusk  et  al.  v,  Zuck,  Administrator,  et  oZ. 

nexed,  and  commenced  this  proceeding  to  sell  said  real 
estate  to  pay  debts. 

The  question  is,  did  Mary  B.  Rusk  take  the  real 
estate  described  in  item  two  of  said  will  in  fee  simple, 
or  only  during  life?  If  she  took  a  life  estate,  the  court 
erred  in  its  conclusions  of  law  and  fhe  cause  must  be 
reversed,  but  if  she  took  an  estate  in  fee  simple,  the 
ease  must  be  affirmed. 

We  think  it  clear  that  Mary  B.  Rusk  took  a  life 
estate  only  in  the  real  and  personal  property  men- 
tioned in  item  two  of  said  will. 

The  purpose  of  construing  a  will  is  to  ascertain  the 
intention  of  the  testator.  It  is  true  that  when  a  will 
purports  to  dispose  of  real  and  personal  property  in 
the  same  terms  ax^d  in  the  same  connection,  and  it  is 
manifest  that  the  testator  intended  both  to  go  to- 
gether, the  will  should  be  so  construed.  MtUvane  t. 
Rude,  146  Ind.  476,  and  cases  cited. 

While  the  common  law  rule  that  a  general  devise  of 
real  estate  without  defining  the  interest  to  be  taken 
by  the  devisee,  gives  only  a  life  estate,  prevails  in  this 
State,  yet  the  rule  does  not  require  that  the  word 
"heirs"  be  used  to  convey  a  fee.  Every  devise  denot- 
ing an  intention  to  devise  his  entire  interest  in  his 
real  estate  will  be  construed  to  pass  all  his  estate  in 
such  property.    Mnlvane  v.  Rude,  supra. 

Counsel  for  appellees  insist  that  the  words  limiting 
the  estate  for  life  only  applies  to  the  legacy  of  one 
thousand  dollars.  They  say:  "If  said  words  have  any 
legal  effect  at  all,  they  only  apply  to  the  one  thousand 
dollars  in  money.  Why  say  in  connection  with  it  'this 
to  be  hers  during  her  natural  lifetime'  in  the  same  sen- 
tence with  the  one  thousand  dollars?  Why  did  not 
the  testator  add  said  words  immediately  after  the  de 
scription  of  the  land?"  So  far  as  disclosed  by  the 
record,  item  two  is  only  composed  of  one  sentence.    It 
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is  not  necessary  to  repeat  the  words  limiting  an  estate 
for  life  after  the  description  of  each  piece  of  property 
disposed  of.  It  is  sufficient  if  the  words  are  used  after 
all  the  descriptions,  as  was  done  in  this  case. 

The  property  is  all  given  to  Mrs.  Rusk  in  one  item 
and  the  words  "this  to  be  hers  during  her  natural  life" 
are  contained  in  the  same  item  and  follow  imme- 
diately after  the  description  of  the  property  and  refer 
to  all  the  property  mentioned  in  said  item.  The  tes- 
tator could  not  have  selected  words  more  apt  nor  of 
greater  power  to  create  a  life  estate. 

The  descriptions  of  the  different  pieces  of  property 
are  separated  by  the  word  "also,"  which  signifies  "in 
like  manner." 

The  meaning  is  precisely  the  same  as  if  the  testator 
had  said,  "I  will  and  bequeath  to  my  wife,  Mary  B. 
Kusk,  to  be  hers  during  her  natural  life,  eighty  acres 
of  land  (describing  it);  and  in  like  manner,  I  will  and 
bequeath  to  her  one  brown  mare  and  a  one-horse 
buggy,  and  one  brindle  cow;  and  in  like  manner,  I  will 
fend  bequeath  to  her  three  white  hogs  for  her  meat 
for  the  ensuing  year;  and  in  like  manner,  I  will  and 
bequeath  to  her  two  hundred  bushels  of  com  and  fifty 
bushels  of  wheat,  and  what  hay  there  is  in  the  barn; 
and  in  like  manner,  I  will  and  bequeath  to  her  my 
household  and  kitchen  furniture;  and  in  like  manner, 
I  will  and  bequeath  to  her  one  thousand  dollars  in 
money." 

The  live  stock,  buggy,  hay,  corn,  wheat,  and  house- 
bold  and  kitchen  furniture  named  in  said  item  were 
liable  to  be  consumed,  worn  out  or  destroyed,  before 
the  death  of  the  widow,  but  whatever  was  left  at  such 
time  the  testator's  heirs  at  law  were  entitled  to. 

The  fact  that  personal  property  bequeathed  for  life 
may  be  consumed,  worn  out,  lost  or  destroyed,  doe^ 
not  give  an  absolute  title  to  the  legatee.     Ooudie  v. 
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Johnston,  109  Ind.  427;  Oreen  v.  Hewitt,  97  lU.  113, 
87  Am.  Rep.  102;  Giles  v.  Little,  104  U.  S.  291. 

In  Wood  V.  Robertson,  113  Ind.  323,  the  will  con- 
tained the  following  provisions: 

"I  give  and  devise  to  my  beloved  wife  the  farm  on 
which  I  now  reside,  as  well  as  all  my  other  real  estate 
of  which  I  may  die  legally  possessed ;  also,  all  the  per- 
sonal property  of  whatever  description  of  which  I  may 
die  the  owner,  to  have  and  to  hold  daring  her  natural 
life." 

There  was  a  devise  over  of  what  remained  of  the 
real  and  personal  property  undisposed  of  at  the  death 
of  the  wife.  The  word  "also"  was  used  in  the  same 
connection  as  in  this  case.  This  court  held  that  the 
wife  took  an  estate  for  life  in  the  real  estate  as  well  as 
the  personal  property,  although  the  words  limiting  the 
estate  devised  to  an  estate  for  life,  did  not  follow  the 
devise  of  the  real  estate,  but  the  bequest  of  the  per- 
sonal property.    See,  also,  Oreen  v.  Hewitt,  supra. 

It  is  urged  that  the  words  "this  to  be  hers  during 
her  natural  life,  and  what  is  left  at  her  death  is  to  go 
to  my  heirs  at  law"  are  void  for  the  reason  that  said 
words  are  repugnant  to  the  absolute  estate  granted. 

It  is  settled  law  that  when  an  absolute  title  to  real 
or  personal  property  is  clearly  and  distinctly  given  to 
a  person  that  the  estate  so  given  cannot  be  cut  down 
or  modified  by  a  subsequent  clause  of  the  will,  unless 
the  intention  to  do  so  is  manifest  from  words  as  clear 
and  certain  as  those  which  gave  the  absolute  title. 
Mulvane  v.  Rude,  supra,  and  cases  cited. 

In  this  case  we  have  shown  that  an  absolute  title  to 
the  property  was  not  given ;  on  the  contrary  an  estate 
for  life  was  clearly  given.  The  words  defining  the 
estate  given  are  as  much  a  part  of  the  devise  of  the 
real  estate  and  the  bequest  of  the  personal  property 
as  the  words  "I  will  and  bequeath  to  my  wife."    The 
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entire  clause  must  be  considered  together  to  deter- 
mine the  testator's  intention.  There  is  no  question  of 
cutting  down  or  modifying  an  absolute  estate  given  by 
a  subsequent  clause  for  the  reason  that  the  words  are 
all  in  the  same  clause  and  the  only  estate  given  is  a 
life  estate. 

The  correct  test  of  the  effect  of  language  apparently 
at  variance  with  other  parts  of  a  devise  is  whether  the 
intent  of  the  testator  was  to  give  a  smaller  estate  than 
the  words  making  the  gift^  standing  alone^  without 
considering  the  limiting  clause,  import,  or  to  impose 
restraints  upon  the  estate  given.  The  first  is  lawful 
and  eflfective,  for  the  reason  that  the  testator^s  inten- 
tion is  the  controlling  consideration  in  the  construc- 
tion of  the  will.  If  the  language,  however,  is  used  to 
impose  a  restraint  on  the  estate  granted,  it  is  rarely,  if 
ever,  effective  for  the  reason  that  even  a  clear  inten- 
tion cannot  be  permitted  to  overthrow  the  settled 
rules  of  law  depriving  an  estate  of  any  of  its  essential 
legal  incidents.    Mulvane  v.  Rude^  supra. 

The  words  "to  be  hers  during  her  natural  life*' 
clearly  show  that  it  was  the  testator's  intention  to 
give  a  smaller  estate  than  would  have  passed  if  said 
words  had  been  omitted,  and  not  to  impose  a  restraint 
upon  an  estate  already  given. 

It  is  not  material  whether  appellants  took  the  real 
estate  in  controversy  under  the  will  or  under  the  law. 
It  is  true  that 'in  construing  a  will  the  presumption  is 
against  partial  intestacy;  but  when  the  testator  de- 
vises his  property  for  life  and  fails  to  dispose  of  the 
fee,  this  presumption  will  not  enlarge  the  estate  for 
life  or  convert  it  into  a  fee  simple,  but  the  fee  will  go 
where  it  is  cast  by  law,  to  the  heirs  of  the  testator. 
Crew  V.  Dixon,  129  Ind.  85,  87;  Thomas  v.  Thomas,  108 
Ind.  576,  578;  Schouler  on  Wills  (2d  ed.),  section  490. 

As  the  property  was  only  devised  to  Mary  B.  Busk 
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for  life  and  not  in  fee  simple,  the  case  must  be  re- 
versed. 

Judgment  reversed,  with  instructions  to  the  court 
below  to  restate  its  conclusions  of  law  and  render 
judgment  in  favor  of  appellants. 

On  Petition  for  Rehearing. 

Monks,  J. — Appellees  have  filed  an  earnest  petition 
for  a  rehearing,  in  which  they  insist  that  the  words 
"and  what  is  left  at  her  death  is  to  go  to  my  heirs  at 
law,"  by  implication  gave  the  widow  the  power  to  sell 
said  real  and  personal  property  during  her  lifetime, 
and  that  therefore  she  took  an  absolute  title  to  said 
property,  real  and  personal,  under  the  rule  declared  by 
this  court  in  the  case  of  Mulvane  v.  Rude,  146  Ind.  476. 
It  may  well  be  doubted,  under  the  rule  declared  in 
Ooudie  V.  Johnston,  109  Ind.  427;  Oreen  v.  Hewitt,  97  111- 
113,  37  Am.  Rep.  102,  and  Giles  v.  Little,  104  U.  S.  291, 
whether  the  widow  had  the  power  of  disposition  of 
said  property  as  claimed  under  the  provision  of  the 
will.    But  it  is  not  necessary  to  determine  the  ques- 
tion, for  the  reason  that  even  if  the  widow  had  such 
power  under  the  will,  as  claimed  under  the  doctrine 
declared  in  the  case  of  Mulvane  v.  /ifu(fe,  supra,  she  did 
not  have  an  absolute  title,  but  only  a  life  estate  in  said 
property. 

The  rule  declared  in  the  case  named  was  that  when 
real  estate  is  given  either  absolutely,  generally,  or  in- 
definitely, with  the  power  of  disposition,  and  a  gift 
over  of  what  may  remain  undisposed  of  by  the  first 
taker  at  his  death,  the  limitation  over  is  void  for  re- 
pugnancy and  a  fee  passes  to  such  first  taker;  and 
that  the  only  exception  to  this  rule  is  where  the  testa- 
tor gives  to  the  first  taker  an  estate  for  life  only  in 
certain  and  express  terms  and  annexes  to  it  the  power 
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of  disposition.  In  such  case  the  devisee  for  life  will 
not  take  an  estate  in  fee,  but  only  an  estate  for  life, 
notwithstanding  the  power  of  disposition. 

In  the  case  at  bar  the  widow,  as  we  have  shown  in 
the  original  opinion,  was  given  a  life  estate  in  said 
real  and  personal  property  in  certain  and  express 
terms,  and  even  if  the  will  by  implication  gave  her 
the  power  of  disposition  which  we  need  not  and  do 
not  decide,  her  estate  in  said  property  would  only  be 
for  life  under  the  doctrine  declared  in  the  case  of 
Mulvane  v.  Rude,  supra,  for  the  reason  that  said  facts 
bring  it  clearly  within  the  only  exception  to  the  gen- 
eral rule  stated  in  that  case.  The  other  questions 
urged  in  the  petition  for  rehearing  were  fully  consid- 
ered in  the  original  opinion. 

The  petition  is  overruled. 
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Appeal  and  Error. — Harmless  Error. — Action  to  Quiet  Title  to  Real    'iJf^ 
Estate.  — Statute  of  Limitations.  — Practice.  — Sustaining  a  demurrer    ii65  286 
to  a  paragraph  of  answer  pleading  the  statute  of  limitations,  in  an    f|^   ^ 
action  to  quiet  title  to  real  estate,  is  harmless  error  where  a  general  ' 

denial  has  been  pleaded,  as  all  matters  of  defense,  including  the 
statute  of  limitations,  were  admissible  under  the  general  denial. 
p.  397. 

Judgment. — Action  to  Quiet  Title  to  Real  Estate. — Lien  for  Taxes  Not 
Barred  by, — ^A  decree  quieting  title  to  real  estate  as  against  a  life 
tenant  wiU  not  constitute  a  bar  to  an  action  to  enforce  a  lien  on  such 
real  estate  for  taxes  paid,  as  against  remainder-men,  where  it  does 
not  appear  upon  what  grounds  the  action  against  the  life  tenant  was 
based,    pp.  S99-401, 

Ljhitation  of  Actions.  —  Nonresident  Defendants.  —  Statute  Con- 
strued.— In  an  action  for  the  enforcement  of  a  lien  for  taxes  paid, 
defendants  who  were  nonresidents  of  the  State  from  the  time  the 
cause  of  action  accrued  until  the  beginning  of  the  suit,  cannot  plead 
the  statute  of  limitations  as  a  bar  to  such  action,  as  the  time  which 
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defendants  were  nonresidents  of  the  State  is  not,  under  section  298. 
Bums'  R.  S.  1894  (297,  R.  S.  1881).  oomputed  in  any  period  of  limita- 
tion,   p.  401. 

From  the  Marion  Superior  Court.    Affirmed. 

Robert  Denny^  Newton  M.  Taylor ^  and  Chambers^ 
Pickens  &  Moores^  for  appellants. 

J.  T.  Lecklider^  for  appellee. 

Jordan,  J.^<)n  November  7,  1893,  appellee  insti- 
tuted this  action  against  the  appellants,  Mayhew, 
Alius',  Hugh,  Winona  P.,  Harry,  Caroline,  Edith,  Har- 
riet, and  Robert  Watson,  the  two  later  being  husband 
and  wife,  and  the  father  and  mother  of  their  co-appel- 
lants.  The  first  paragraph  of  the  complaint  alleges 
that  the  plaintiff  is  the  owner  in  fee  simple  by  virtue  of 
certain  tax  deeds  and  other  conveyances  of  lot  6,  in 
Mayhew's  heirs'  addition  to  the  city  of  Indianapolis. 
That  he  and  his  immediate  grantors  have  been  in 
open,  notorious,  undisputed  and  peaceable  possession 
thereof  for  more  than  twenty  years.  That  he  has 
paid  taxes  thereon  to  the  amount  of  |1,500.00,  etc.,  and 
that  all  the  defendants  are,  and  have  been,  nonresi- 
dents of  this  State  for  over  fifteen  years,  prior  to  the 
filing  of  the  complaint.  The  prayer  of  the  complaint 
is  in  the  alternative,  that  plaintiff's  title  to  the  prem- 
ises be  quieted  or  in  the  event  he  is  found  not  to  be  en- 
titled to  this  relief,  that  a  lien  be  declared  in  his  favor 
for  the  taxes  paid  with  the  interest  thereon,  and  that 
the  realty  be  ordered  sold  in  satisfaction  of  the 
amount  found  to  be  due.  The  second  paragraph  is 
similar  to  the  first,  and  demands  the  same  relief.  All 
of  the  defendants,  except  Robert  Watson,  who  was 
defaulted,  filed  an  answer  in  general  denial,  and  those, 
other  than  Harriet  Watson,  set  up  affirmative  matter 
in  their  answers  and  sought  to  quiet  their  title  by  way 
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of  cross-complaint.  Upon  the  issues  joined  on  the 
pleadings  there  was  a  trial  and  a  special  finding  of 
facts  by  the  court  and  conclusions  of  law  thereon. 
The  finding  was  against  the  plaintiff  upon  his  demand 
to  have  his  title  quieted,  but  in  his  favor  as  to  a  lien 
for  the  taxes  paid  with  the  interest,  and  judgment  was 
rendered  accordingly.  The  questions  presented  and 
argued  by  the  appellants,  other  than  Harriet  and 
Bobert  Watson,  arise  upon  the  action  of  the  court  in 
sustaining  a  demurrer  to  the  third  paragraph  of  the 
answer,  and  upon  the  conclusions  of  law  upon  the 
81>ecial  finding. 

This  third  paragraph  alleged  that  the  cause  of  ac- 
tion did  not  accrue  within  fifteen  years.  The  suit  be- 
ing to  quiet  title,  under  the  provisions  of  the  code,  all 
matters  of  defense  including  the  statute  of  limita- 
tions, were  admissible  under  the  general  denial. 
Broum  v.  Fodder,  81  Ind.  491.  The  general  denial  hav- 
ing been  pleaded  in  answer,  the  error,  if  any,  in  sus- 
taining the  demurrer  to  this  special  paragraph  was 
harmless.    West  v.  West,  89  Ind.  529. 

A  synopsis  of  the  finding  of  facts  by  the  court  is  as 
follows:  Lucia  Mayhew  died  November  25,  1867,  the 
owner  in  fee  of  the  real  estate  in  controversy.  By  her 
last  will  and  testament  she  devised  said  real  estate 
to  three  trustees,  directing  them  to  convey  the  use, 
income,  and  profits  thereof  to  the  appellant,  Harriet 
Watson,  for  life,  and  at  her  death  to  convey  the  fee  to 
her,  Harrietts  surviving  children,  and  in  the  event 
she  left  no  children,  then  to  convey  it  to  the  heirs  of 
said  Lucia  Mayhew.  On  April  22, 1868,  these  trustees 
made  the  conveyance  as  directed  by  Mrs.  Mayhew's 
will  to  appellant,  Harriet  Watson.  She  and  her  said 
husband  are  still  living  and  co-appellants  are  their 
children.  All  of  the  appellants  are,  and  have  been, 
nonresidents  of  this  State,  since  1867.    Taxes  upon 
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this  real  estate,  being  due  and  delinquent  for  the  years 
of  1869,  1870,  and  1871,  it  was  sold  at  a  sale  of  landw 
delinquent  for  taxes,  on  February  5,  1872,  to  one  Mar^ 
tin  for  delinquent  taxes.    On  March  30,  1875,  Martiii 
assigned  his  certificate  of  purchase  to  Henry  D.  Pierce, 
and  thereupon  on  the  same  day  the  auditor  of  Marion 
county,  Indiana,  executed  a  tax  deed  to  Pierce  for  the 
said  premises.    January  5,  1876,  Pierce  sold  and  con- 
veyed this  lot  6,  to  one  Kilvent,  who,  on  October  29, 
1879,   sold  and  conveyed  it  to   Frank   McWhinney. 
Prior  to  this,  June  4, 1875,  McWhinney  had,  at  private 
sale,  purchased  the  lot  for  taxes,  delinquent  for  the 
years  of  1872,  1873,  and  the  current  year  of  1874,  and 
on  February  12,  1877,  the  auditor,  upon  this  sale,  ex- 
ecuted a  deed  to  said   McWhinney  for  the  lot  in 
question. 

After  the  purchase  of  this  real  estate  by  McWhin- 
ney he  paid  the  subsequent  taxes.  On  October  28, 
1879,  McWhinney  purchased  the  lot  at  private  sale  in 
satisfaction  of  delinquent  taxes  thereon,  due  to  the 
city  of  Indianapolis,  and  after  this  purchase  he  paid 
city  taxes  accruing  on  the  lot.  On  October  20,  1892, 
McWhinney  assigned  the  certificate  upon  this  last 
sale  to  the  plaintiff,  Daniel  W.  Lecklider,  and  on 
November  20,  1894,  the  county  auditor  executed  a 
deed  thereon  to  the  plaintiff  (now  appellee)  to  said  real 
estate.  On  October  20, 1892,  McWhinney  conveyed  by 
a  special  warranty  deed  the  lot  in  dispute  to  the  ap- 
pellee, who  paid  the  subsequent  taxes  thereon.  In 
^'  January,  1876,  the  lot  was  sold  in  the  name  of  the  ap- 

pellant, Harriet  Watson,  for  delinquent  taxes,  due 
the  city  of  Indianapolis,  and  the  certificate  issued 
upon  said  sale  was  assigned  by  the  purchaser  to  said 
Harriet  Watson,  and  on  January  9,  1877,  the  city  of 
Indianapolis  executed  to  her  a  street  improvement 
deed,  conveying  to  her  said  lot.    On  November  5, 1879, 
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in  an  action  pending  in  the  Superior  Court  of  Marion 
County,  Indiana,  wherein  satd  Frank  MeWhinney 
was  plaintijQF  and  said  Harriet  and  Robert  Watson 
her  husband  were  defendants,  the  court  by  its  decree 
quieted  the  title  t6  said  lot  6,  in  the  plaintiff,  as 
against  said  defendants  and  all  persons  claiming  title 
by  or  through  them,  and  in  said  cause  no  other  pro- 
ceedings were  had  or  orders  made.  All  of  the  deeds 
herein  mentioned  were  within  the  time  provided  by 
the  statute,  duly  recorded.  The  lot  in  question  is  un- 
improved, and  the  taxes  paid  by  the  plaintiff  and 
those  through  whom  he  claims  have  not  been  paid  by 
any  of  the  appellants  herein.  The  insistence  of  coun- 
sel for  the  appellants  is  that  the  conclusions  of  law 
upon  the  special  finding  of  facts  awarding  a  lien  upon 
the  real  estate  in  controversy  for  the  taxes  paid  were 
erroneous  for  the  reason,  as  they  contend  and  say, 
"that  MeWhinney,  plaintiff's  grantor,  in  another  ac- 
tion, elected  to  satisfy  his  claim  for  taxes  paid  against 
Harriet  and  Robert  Watson,  out  of  the  life  estate  of 
Harriet  in  said  real  estate,  and,  therefore,  he  has  no 
right  in  this  action  to  assert  a  lien  upon  the  real  estate 
as  against  the  reversionary  interest  of  appellants.'' 
Their  specific  contention  is  that  from  the  facts  that 
MeWhinney  after  he  had  obtained  the  tax  title  to  the 
lot  in  question,  and  before  his  conveyance  to  the  ap- 
pellee, instituted  an  action  against  Harriet  Watson 
the  life  tenant,  and  on  November  5,  1879,  quieted  his 
title  to  the  real  estate  in  controversy,  he  by  virtue  of 
the  decree,  became  the  owner  of  the  life  estate  held  bv 
Mrs.  Watson,  and  from  that  time  forward,  all  the  du- 
ties as  to  the  payment  of  taxes,  etc.,  which  the  law 
enjoined  upon  her  as  such  tenant,  were  cast  upon  Me- 
Whinney, and  upon  the  appellee  who,  as  they  con- 
tend, claims  through  the  former.  They  further  say 
that  by  reason  of  the  judgment  quieting  title  in  the 


400  SUPREME  COURT  OF  INDIANA, 

Watson  et  cU.  v.  Lecklider. 

snit  in  qnestion,  that  all  right  of  action  on  account  of 
tax  sales  and  taxes  paid  subsequent  thereto,  was 
merged  therein.  We  are  of  the  opinion  that  appel- 
lants, under  the  special  finding,  are  not  in  a  position 
to  present  these  questions  for  our  determination.  The 
special  finding  of  facts  does  not  disclose  upon  what 
grounds  McWhinney  based  his  action  wherein  he  ob- 
tained the  decree  quieting  his  title.  Neither  are  we 
informed  nor  does  it  appear  what  was  embraced  or 
might  have  been  fairly  embraced  within  the  issues  in 
that  cause.  We  cannot  presume  that  the  gravamen 
in  that  action  was  the  same,  or  had  any  relation  to  the 
one  upon  which  the  appellee  succeeded  in  the  case  at 
bar.  The  court  declared  by  its  conclusions  of  law 
that  the  title  of  the  appellee  was  invalid,  but  that  he 
was  entitled  to  the  statutory  lien  upon  the  land  for 
the  taxes  paid,  and  rendered  a  judgment  foreclosing 
such  lien. 

Under  the  facts  as  found  by  the  trial  court,  we  can 
not  hold  that  the  matter  as  to  McWhinney's  lien  for 
taxes  paid  was  or  might  have  been  adjudicated  under 
the  issues  in  the  action  in  controversy.  Neither  is  ap- 
pellants' contention  tenable  that  by  the  decree  the  life 
estate  of  Mrs.  Watson  was  transferred  to  McWhinney. 
The  special  finding  does  not  show  that  the  decree  con- 
tained anything  to  that  effect,  but  the  finding  tends 
to  establish  the  contrary,  as  it  appears  that  "no  fur- 
ther proceedings  were  had  or  orders  made."  It  can 
not  be  said  that  McWhinney  derived  title  under  this 
decree  from  Mrs.  Watson.  An  action  to  quiet  title  is 
prosecuted  for  the  purpose  of  determining  and  quiet- 
ing plaintiff's  title.  Section  1082,  Burns'  R.  S.  1894 
(1070,  R.  S.  1881).  The  theory  upon  which  such  an 
action  is  instituted  is,  that  the  defendant  asserts,  or 
sets  up,  some  title,  right,  interest,  or  claim,  in  the 
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lands  adverse  to  plaintiff,  and  the  ultimate  purpose  or 
object  of  the  suit  is  to  forever  settle  and  put  at  rest 
such  claims  or  title  of  whatever  character.  A  judg- 
ment, in  favor  of  the  plaintiff,  has  the  effect  to  con- 
clusively adjudicate  and  settle  his  title  as  against  the 
defendant,  and  forever  bars  the  latter  from  asserting 
any  claim,  interest,  or  title,  which  he  did  present,  or 
might  have  presented,  at  the  time  the  judgment  was 
rendered.  To  succeed  in  an  action  to  quiet  title  the 
plaintiff,  under  the  law,  must  do  so  upon  the  strength 
of  his  own  title. 

The  above  principles  are  well  settled  by  numerous 
authorities.  Oreen  v.  Olynn,  71  Ind.  336;  Farrar  v. 
Clark,  97  Ind.  447;  Indiana,  etc.,  R.  W.  Co.  v.  Allen,  113 
Ind.  581,  and  cases  cited ;  Davis  v.  Lennen,  125  Ind.  185. 

Appellants  further  insist  that  the  facts  show  that 
appellee's  cause  of  action  is  barred  by  the  statute  of 
limitation.  But  it  appears  from  the  finding  that  all 
of  the  defendants  from  the  time  that  the  cause  of  ac- 
tion accrued,  to  the  beginning  of  the  suit,  were  non- 
residents of  this  State.  By  section  298,  Bums'  R.  8. 
1894  (297,  R.  S.  1881),  "the  time  during  which  the  de- 
fendant is  a  nonresident  of  the  state  ♦  ♦  ♦  shall 
not  be  computed  in  any  of  the  periods  of  limitation.'* 
The  appellants  are,  therefore,  not  in  a  position  to  in- 
voke as  a  defense  the  statute  of  limitation.  Lagow  v. 
Neilson,  10  Ind.  183;  Mechanics^,  etc.,  Association  v. 
Whitacre,  92  Ind.  647;  Wood  v.  Bissell,  108  Ind.  229. 

The  damages  are  said  to  be  excessive.  The  evidence 
is  not  in  the  record,  hence  we  cannot  determine  this 
question. 

Judgment  affirmed. 
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StTTCKMAN  V.  ROOSE  ET  AL. 
[No.  17,972.     Filed  April  7,  1897.  ] 

MOBTOAQB& —  AjMumption.—  Part  Payment.  —  Foreclosure^  —  Prior- 
ity.— A  person  who  takes  a  second  mortgage  on  personal  prc^itr 
from  the  purchaser  thereof  who  assumed  the  first  mortgage,  is  not 
entitled,  by  reason  of  part  payment  of  the  first  mortgage,  to  pri- 
ority as  to  the  amount  of  such  payment  over  a  mortgage  ^ven  to 
the  first  mortgagee  to  secure  part  of  the  purchase  price  at  a  subse- 
quent foreclosure  sale  under  the  first  mortgage,  but  is  entitled  at 
most  to  stand  on  equal  terms  with  the  first  mortagee  as  to  such 
payment    pp.  4OS-4O6. 

Bams. — Conventional  Subrogation. — A  second  mortgagee  may,  by 
agreement  with  the  creditor,  by  making  a  partial  payment  on  the 
first  mortgage  be  subrogated  to  the  rights  of  such  first  mortgagee; 
but  subrogation  in  the  absence  of  such  agreement  is  not  permitted 
whero  the  debt  is  not  fully  paid.    p.  4O6. 

Same. — Assumption. — Liability  of  Purchaser, — A  purchaser  of  mort- 
gaged chattels  who  assumes  the  payment  of  the  mortgage  becomes 
primarily  and  absolutely  liable  as  the  principal  debtor,     p,  407. 

Saks. — Subrogation. — Part  Payment — A  purchaser  of  personal  prop- 
erty who  assumed  the  payment  of  a  mortgage  executed  by  the 
seller  cannot  in  the  absence  of  fraud,  mistake,  or  agreement  to  that 
effect,  enforce  a  claim  against  such  seller  on  account  of  a  part  pay- 
ment made  on  such  first  mortgage,    p.  407. 

Sams.— Prtorftes. — A  mortgage  given  to  secure  the  balance  of  pur- 
chase money  at  a  foreclosure  sale  is  superior  to  mortgages  junior 
to  the  mortgage  foreclosed,    pp.  407,  4O8. 

From  the  Elkhart  Circuit  Court.    Affirmed. 
J.  D.  Osborne  and  A,  S.  Zook^  for  appellant. 
F,  E.  Baker  and  C  W.  Miller ^  for  appelleea 

Hackney,  J. — ^The  questions  in  this  case  arise  upon 
special  findings  of  fact  and  conclusions  of  law  stated 
by  the  lower  court,  the  substance  of  which  findings 
and  conclusions  is  as  follows:  In  May,  1892,  the  appel- 
lee, Myron  E.  Meader,  owned  a  set  of  abstract  books 
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and  certain  office  fixtures,  all  of  which  he  then  sold  to 
the  appellee,  Wilson  Roose,  and  took  the  latter's  notes 
for  f  1,800.00,  secured  by  mortgage  on  said  property, 
which  mortgage  was  duly  recorded  on  the  day  of  its 
execution.  In  December,  1892,  said  Roose  sold  to  the 
appellee,  Sims,  the  undivided  one-half  of  said  prop- 
erty and  of  his  law  library,  receiving  the  notes  of 
Bims  for  |1,550.00,  balance  of  purchase  money,  and 
taking  a  mortgage  on  the  interest  in  said  abstract 
books,  fixtures  and  library  so  sold,  to  secure  said  notes, 
which  mortgage  was  duly  recorded  within  less  than 
ten  davs  from  its  execution. 

In  February,  1893,  said  Roose  sold'  to  the  appellee, 
William  M.  Stuckman,  then  the  husband  of  the  appel- 
lant. Rose  Stuckman,  the  remaining  undivided  one- 
half  of  said  abstract  books,  fixtures  and  libralry,  to- 
gether with  said  notes  and  mortgage  so  executed  by 
Sims,  for  which  he  paid  to  Roose  Jl,400.00,  supplied 
by  the  appellant  to  her  husband  for  that  purpose.  As 
a  part  of  the  purchase  price  for  said  property  Stuck- 
man assumed  the  payment  of  said  notes  of  Roose  to 
Meader.  To  secure  the  appellant  in  the  sum  so  ad- 
vanced to  him,  William  M.  Stuckman  assigned  to  his 
wife  said  notes  and  mortgage  of  Sims  to  Roose  and  ex- 
ecuted to  her  his  note  for  |1,400.00  secured  by  a  chat- 
tel mortgage  on  his  undivided  half  of  said  abstract 
books,  fixtures  and  library,  which  mortgage  was  duly 
recorded  on  the  day  following  its  execution. 

At  the  time  the  appellant  advanced  said  $1,400.00  to 
her  husband,  she  had  no  actual  knowledge  of  either 
the  said  notes  and  mortgage  by  Roose  to  Meader,  or 
of  her  husband's  agreement  to  pay  said  notes  and 
mortgage;  and  said  Roose  had  no  knowledge  that 
eaid  sum  was-  furnished  by  the  appellant^  or  that  she 
had  any  interest  in  it. 

Upon  the  completion  of  the  sale  to  Stuckman,  he 
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and  SimB  formed  a  partnership,  took  possession  of  all 
of  said  property  and  remained  in  possession  thereof 
until  as  hereinafter  stated.    In  July,  1893,  Mrs.  Stuck- 
man paid  for  the  use  of  Meader,  f621.05,  being  the 
amount  of  the  first  note  from  Boose  to  him,  together 
with  the  interest  accrued  on  the  others,  she  having 
been  notified  of  the  maturity  thereof,  and  of  the  pur- 
pose to  sue  and  foreclose  said  mortgage  unless  said 
sum  was  paid.    At  the  October  term,  1894,  of  the  Elk- 
hart Circuit  Court,  the  appellee,  Meader,  sued  on  the 
notes  and  mortgage  executed  by  Roose  to  him  and 
made  Roose,  Sims,  William  M.  Stuckman  and  this  ap- 
pellant defendants  and  alleged  the  agreement  of  said 
William  M.  Stuckman  to  pay  said  notes.    Roose  and 
said  Stuckman  made  default;  Sims  answered  in  gen- 
eral denial,  and  Mrs.  Stuckman  answered  first  in  gen- 
eral denial  and,  second,  admitting  the  validity  of  the 
notes  sued  on  and  claiming  any  surplus  after  the  pay- 
ment thereof.    Upon  the  trial  of  said  cause,  Meader 
had  judgment  against  Roose  for  91,539.75  and  costs* 
with  a  foreclosure  of  said  mortgage,  and  an  order  that 
the  proceeds  of  sale  be  applied  to  the  costs,  then  to 
Meader's  said  claim  and  then  to  the  appellant's  claim. 
Thereafter,  in  October,  1894,  said  abstract  books  and 
fixtures  were  sold  to  satisfy  said  decree  and  were  pur- 
chased by  said  Wilson  Roose  for  |1,585.51,  the  amount 
of  the  decree  and  costs,  and  he  paid  said  purchase 
price  by  turning  over  to  the  sheriff  |585.51  cash^and  by 
executing  to  Meader  two  notes  for  fSOO.OO  each,  bear- 
ing interest  and  due  respectively  in  eight  and  eighteen 
months  together  with  a  mortgage  on  said  property  se- 
curing said  notes,  and  said  Meader,  with  the  consent 
of  the  sheriff,  receipted  said  order  of  sale  in  full  and 
the  same  was  returned  satisfied.    Thereupon  Roose 
took  possession  of  said  abstract  books  and  fixtures 
and  retains  the  same. 
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There  was  due  appellant  on  said  note  of  William  M. 
Stuckman  to  her  the  sum  of  $1,575,  and  the  sum  of 
$1,037.50 was  owing  to  Meader  from  Roose  on  the  notes 
executed  to  satisfy  the  purchase  at  sheriff's  sale.  The 
appellee,  William  M.  Stuckman  has  possession  of  said 
law  library. 

The  conclusions  of  law  stated  were  that  Meader  was 
entitled  to  a  first  lien  on  said  abstract  books  and  fix- 
tures for  11,037.50,  the  amount  of  the  last  mentioned 
mortgage;  that  appellant  should  recover  from  Wil- 
liam M.  Stuckman  fl,575.00,  the  foreclosure  of  the 
mortgage  executed  by  him  to  her  on  the  undivided 
one-half  of  said  library  and  an  order  for  the  payment 
of  the  proceeds  of  sale^first  to  the  costs,  second  to  said 
f  1,575,  and  third  to  the  |621.05  paid  to  Meader  on  the 
note  assumed  by  William  M.  Stuckman;  that  she 
should  recover  from  Sims  $1,140,  in  installments  ac- 
cording to  the  maturity  of  his  notes  to  William  M. 
Stuckman,  and  the  foreclosure  of  the  mortgage  exe- 
cuted by  Sims  to  Roose  and  assigned  successively  to 
William  M.  Stuckman  and  to  the  appellant;  and  an  or- 
der of  sale  of  the  property  therein  described,  subject 
to  the  prior  mortgage  of  Roose  to  Meader  first  men- 
tioned, the  proceeds  of  such  sale  to  be  applied,  first,  to 
the  costs,  second,  to  said  |621.05  paid  to  Meader  on  the 
note  of  Roose,  assumed  by  Stuckman,  third,  to  any 
balance  due  from  William  M.  Stuckman^and  any  over- 
plus to  Sims.  And  further,  it  was  concluded  that  she 
was^not  entitled  to  personal  judgment  against  Roose. 
The  appellant  insists  that  for  the  $621.05  paid  by 
her  upon  the  first  mortgage  of  Roose  to  Meader,  she 
was  entitled  to  a  personal  judgment  against  Roose, 
and,  upon  the  doctriiie  of  subrogation,  to  a  lien  upon 
the  abstract  books  and  fixtures  senior  to  the  lien  of  the 
second  mortgage  given  by  Roose  to  Meader.  We  are 
not  impressed  with  any  reason  which  would,  if  subro- 
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gatioD  were  permitted,  allow  the  appellant   prece- 
dence over  the  appellee,  Meader,  as  to  the  remaining 
installments  of  the  purchase  money  for  the   prop- 
erty.   At  most  she  could  but  claim  to  stand  secured  in 
said  amount,  upon  equal  terms  with  Meader.    As  to 
him,  the  payments  of  the  first  note  due  did  not  depre- 
ciate the  security  for  the  other  notes^and,  as  we  have 
said,  no  reason  seems  to  support  the  proposition  that 
the  note  paid  by  the  appellant  should  take  precedence 
over  the  other  notes  executed  as  a  part  of  the  one  con- 
sideration and  included  within  the  one  mortgage.     If 
she  occupied  a  position  entitling  her  to  subrogation 
upon  the  payment  of  Meader's  credit,  that  right  could 
only  arise  upon  the  payment  by  her  of  the  whole  debt, 
or  at  least,  the  balance  unpaid  by  some  principal  or 
other  collateral  debtor.    Zooh  v.  Clemmer,  44  Ind.  15; 
Vert  V.  VosSy  74  Ind.  565;  Rooker  v.  Bensorty  83  Ind.  250; 
Morrow  v.  United  States  Mortgage  Co.,  96  Ind.  21,  24 
Am.  and  Eng.  Ency.  of  Law,  pp.  200,  243,  273,  and 
numerous  authorities  cited. 

The  findings  do  not  support  a  claim  to  conventional 
subrogation,  that  is,  where,  by  the  agreement  of  t'he 
creditor  and  the  party  making  the  partial  payment, 
the  amount  paid  is  to  be  kept  on  foot  for  the  protec- 
tion of  the  latter.  Such  subrogation  has  recognition 
upon  the  authorities.  See  Morrow  v.  United  Statea 
Mortgage  Co.,  supra,  and  24  Am.  and  Eng.  Ency.  of 
Law,  pp.  274,  291.  But  subrogation  in  the  absence  of 
such  agreement  is  not  permitted  where  the  debt  is  not 
fully  paid. 

The  appellant  was  a  creditor  of  her  husband  who 
assumed  and  agreed  to  pay  the  debt  of  Roose  as  a  part 
of  the  purchase  price  of  the  property.  Her  claim  was 
secured  by  a  second  mortgage  on  the  property,  which 
mortgage,  having  been  duly  recorded,  was  construct- 
ive notice  of  the  lien  created  by  it,and  the  finding  that 
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she  parted  with  her  money  and  took  the  second  mort- 
gage without  actual  notice  of  the  prior  mortgage  gives 
her  no  assistance  in  asserting  the  priority  of  her  mort- 
gage, and  lends  no  strength  to  the  demand  for  subro- 
gation. When  her  husband  assumed  the  payment  of 
the  notes  of  Roose  to  Meader  he  became  primarily 
and. absolutely  liable  as  the  principal  debtor.  Birke 
V.  Abbott,  103  Ind.  1;  Hancock  v.  Fleming,  103  Ind.  533; 
24  Am.  and  Eng.  Ency.  of  Law,  p.  255,  and  authorities 
there  cited. 

Regardless  of  the  question  of  Header's  right  to  pur- 
sue Roose,  notwithstanding  the  assumption  by  Stuck- 
man,  we  are  unable  to  observe  how  Stuckman  or  his 
wife  could,  in  the  absence  of  fraud,  mistake  or  agree- 
ment to  that  effect,  enforce  any  claim  against  Roose 
by  reason  of  the  payment  to  Meader  of  one  or  more  of 
the  notes  so  assumed.  She  occupied  no  better  posi- 
tion as  against  Roose  than  her  husband  occupied,  and 
in  paying  the  note  to  Meader  she  but  discharged  a 
debt  which  he  was  obliged  to  pay.  No  right  of  subro- 
gation as  against  Roose  or  Stuckman  is  involved  in 
our  inquiries,and  what  we  have  said  as  to  the  absence 
of  liability  of  Roose  to  the  appellant  is  without  refer- 
ence to  the  doctrine  of  subrogation.  The  mortgage  of 
Sims,  assigned  to  the  appellant,  does  not,  so  far  as 
we  observe,  give  any  force  to  the  claim  either  for  the 
priority  of  appellant's  f  621.05  payment  over  Meader's 
balance  or  for  subrogation,  and  since  the  notes  and 
mortgage  given  by  Sims  were  endorsed  by  Roose  with- 
out recourse  upon  him,  we  see  no  aid  from  that  source 
to  claim  a  personal  judgment  against  Roose.  The 
second  mortgage  of  Roose  to  Meader,  that  executed  to 
secure  the  purchase  money  due  under  the  sale  to  sat- 
isfy the  first  mortgage  between  the  same  parties,  can 
not  be  held  junior  to  the  two  mortgages  of  the  ap- 
pellant, executed  by  Stuckman  and  by  Sims,  because 
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it  was  executed  in  completing  the  freedom  of  the  prop- 
erty from  the  said  two  mortgages.  Nor  can  it  be 
maintained  that  the  suit  between  Header  and  all  of 
the  parties  to  this  suit  did  not  establish  the  precedence 
of  his  mortgage  over  the  two  held  by  this  appellant, 
and  there  can  be  no  doubt,  we  think,  that  the  sale  to 
Roo{9e  freed  the  property  from  the  liens  of  said  two 
junior  mortgages. 

If  the  lien  of  said  first  mortgage,  as  to  the  $620.05 
paid  by  the  appellant  could  have  been  kept  alive  for 
her  benefit  we  know  of  no  good  reason,  and  counsel 
do  not  attempt  to  offer  any,  why  the  time  to  have  as- 
serted that  right  was  not  in  the  suit  by  Meader.  Al- 
though there  was  no  adversary  proceeding  as  between 
Roose  and  the  appellant,  in  that  suit,  there  was  as  to 
the  appellant's  liens  against  the  property,  and  as  to 
the  property,  it  waa  adjudged  that  she  take  only  the 
surplus  after  paying  Meader.  If  she  had  larger  rights 
in  that  behalf  she  should  have  asserted  them.  Losing 
her  lien,  if  any,  gives  her  no  personal  claim  against 
Roose. 

In  no  phase  of  the  question,  therefore,  has  she  not 
received  the  just  measure  of  her  rights  in  this  suit. 

Finding  no  error  in  the  record,  the  judgment  of  the 
circuit  court  is  affirmed. 


167   626|    jjvANSviLLE  Street  Railroad  Company  v.  Gentry, 

Administrator. 

[No.  17,769.    Filed  Jime  10,  1896.    Rehearing  denied,  April  7, 1897.] 

Street  Raileoads. —Or(»«ng«.—5ame  RtUes  of  Law  Do  Not  Apply  as 
to  Steam  Railroads. — The  rule  requiring  a  traveler  to  stop  as  weU  as 
look  and  listen  before  crossing  a  railroad  track  does  not  apply  to.foot 
passengers  crossing  a  street  railroad  track  at  a  crossing  in  a  city, 
unless  there  is  some  circumstance  which  would  make  it  ordinaiilj 
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prudent  to  do  80»  as  passengers  have  special  rights  at  such  cross- 
ings; the  rule  requiring  foot  passengers  to  use  their  senses  to  avoid 
injury  applies  also  to  the  controller  of  the  street  car  or  other  vehicle 
upon  the  street,    pp.  J^Uy  41i, 

CUme. — Crossings, — Dovble  Tracks. — Duty  of  Company  to  Passm- 
ger, — Negligence. — When  a  street  railway  company  operating  a 
double- track  road  discharges  a  passenger  at  a  street  crossing,  having 
reason  to  know  that  such  passenger,  in  order  to  reach  his  destina- 
tion, must  cross  its  tracks,  it  is  the  duty  of  the  company  to  regard 
the  rights  of  the  passenger  while  on  the  crossing,  and  so  control 
the  speed  of  cars  on  its  tracks  and  give  such  warning  of  their  ap- 
proach as  will  reasonably  protect  the  passenger  from  injury,  and  the 
omission  of  such  duty  amounts  to  actionable  negligence,    p.  j^is, 

Samb. — Crossings. — Double  Tmcks. — Contributory  Negligence.— Pre- 
sumption,— ^Where  a  passenger  on  a  street  car  after  aJighting  there- 
from, and  while  attempting  to  cross  a  double  track,  was  struck  by 
a  car  coming  in  the  opposite  direction,  and  there  was  no  evidence 
as  to  the  acts  of  decedent  from  the  time  he  left  the  car  till  he  was 
struck,  and  such  interval  was  long  enough  to  have  permitted  him 
to  cross  the  tracks  in  safety,  it  will  not  be  presumed  that  he  was 
free  from  contributory  negligence,  alth6ugh  the  approaching  oar 
was  being  run  in  a  negligent  and  reckless  manner,    pp.  j^S^j^e. 

Prom  the  Oibson  Circuit  Court.    Reversed. 

Alexander  Gilchrist^  C.  A.  De  BrtUer  and  L.  C. 
JEmbreej  for  appellant* 

J.  E.  Williamsonj  C.  A.  Buskirhj  J.  W.  Brady  and 
Chamberlain  &  Turner^  for  appellee. 

Howard,  J. — ^The  evidence  in  this  case  shows  that 
appellant  has  a  double-track  street  railroad  on  Second 
street,  in  the  city  of  Evansville;  that  appellee's  dece- 
dent, Joseph  Bradt,  was  a  passenger  on  car  70  of  said 
line,  going  south,  on  the  evening  of  the  accident^  De- 
cember 20,  1892;  that  as  said  car  approached  the 
north  crossing  of  Jefferson  avenue,  about  6  o'clock 
that  evening,  it  slowed  up,  preparatory  to  coming  to  a 
full  stop  at  the  south  crossing  over  said  avenue;  that 
when  the  car  reached  the  first,  or  north  crossing,  it 
was  already  moving  quite  slowly,  and  the  decedent 
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stepped  off,  his  home  being  on  the  north  side  of  the  av- 
enue and  east  of  Second  street;    that  the  door  by 
which  he  left  the  car  was  at  the  rear  end,  and  the 
steps  descended  to  the  west  side  of  the  car;  that  to 
reach  his  home  he  would,  therefore,  have  to  cross  both 
tracks  of  the  street  railroad;  that  car  70  came  to  a 
full  stop  when  it  reached  the  south  side  of  Jefferson 
avenue;  that  after  car  70  had  come  to  a  full  stop,  car 
72  was  seen  half  a  block  south  coming  north  on  the 
other  track;  that  from  one  crossing  to  the  other,  on 
Jefferson  avenue,  is  about  fifty  feet;  that  one  of  the 
passengers  who  got  off  car  70  at  the  south  crossing, 
passed  around  and  to  the  east  side  of  the  car,  intend- 
ing to  cross  the  tracks  just  as  car  72  rushed  by  him  to 
the  north;    that  immediately  thereafter  a  cry  was 
raised  that  a  man  was  struck  by  car  72;  that  decedent 
was   found  insensible  and   bleeding,   forty-five  feet 
north  of  the  north  crossing,  lying  in  the  five-foot  space 
between  the  two  lines  of  track ;  that  car  72  went  over 
the  crossings  at  an  unusual  rate  of  speed,  the  usual 
rate  for  the  whole  trip  being  from  twelve  to  fourteen 
miles  an  hour;  that  the  motorman  of  car  72  had  re- 
ceived orders  to  slow  up  his  car  at  crossings  whenever 
a  car  was  standing  on  the  other  track  taking  on  or  let- 
ting off  passengers,  but  did  not  do  so  on  this  occasion, 
although  car  70  was  standing  on  the  south  crossing, 
and  it  was  well  known  that  at  this  crossing  many  per 
sons  were  in  the  habit  of  getting  off  and  on  the  street 
cars.    It  was  already  dark  that  evening.    Car  72  had 
a  headlight  and  was  lit  up  by  electricity.     Joseph 
Bradt  died  without  recovering  consciousness.    He  was 
a  sober  and  industrious  man,  and  his  usual  way  home 
was  by  this  street  car  line.    He  was  foreman  in  the 
Heilman  Plow  Company's  works,  situated  over  a  mile 
from  the  crossing.  The  president  of  the  company  tes- 
tified that   Mr.  Bradt   was  somewhat   disturbed   iu 


NOVEMBER  TERM,  1896— Vol,  147.        411 

Evanffville  Street  Railroad  Ck)mpany  v.  Gentry,  Administrator. 

mind  as  he  left  the  factory,  having  just  learned  by 
telephone  that  his  wife  had  run  the  needle  of  her  sew- 
ing machine  into  her  finger,  and  that  he  had  brought 
a  pair  of  tweezers  with  him  to  extract  the  needle. 

Appellee  contends  that  this  evidence  shows  negli- 
gence on  the  part  of  the  motorman  of  car  72,  and  also 
that  Joseph  Bradt  was  killed  by  reason  of  such  negli- 
gence, and  without  fault  of  his  own.  Appellant  con- 
tends that  even  if  the  motorman  was  negligent,  yet 
that  Joseph  Bradt  having  left  car  70  at  the  north 
crossing,  was  not,  at  the  time  of  the  accident,  a  passen- 
ger of  the  company's,  and,  therefore,  even  if  the  motor- 
man  of  car  72  was  negligent,  in  disobeying  the  order 
requiring  him  to  slow  up  at  the  crossing,  this  negli- 
gence did  not  violate  any  duty  owed  to  Mr.  Bradt  as  a 
passenger;  and,  moreover,  that  the  evidence  does  not 
show  that  the  decedent  was  himself  free  from  negli- 
gence, on  his  part,  contributing  to  his  death. 

The  rules  that  govern  as  to  the  crossing  of  steam 
railroads  by  travelers  upon  the  highway  are  not  fully 
applicable  to  street  railroad  crossings  in  cities.  Foot 
passengers  have  special  rights  at  street  crossings, 
which  crossings  are,  in  effect,  but  extensions  of  the 
sidewalks  over  the  streets.  And,  although  a  street  car 
or  other  vehicle  moving  along  the  street  has  a  right, 
also,  to  pass  over  the  crossing,  yet,  as  has  been  well 
said,  it  behooves  the  motorman  of  the  electric  car,  or 
the  driver  of  any  other  vehicle,  to  be  vigilant  in  ap- 
proaching a  cross-walk,  so  as  to  avoid  injury  to  a  foot 
passenger,  even  though  the  latter  may  be  careless  in 
hurrying  over.  In  a  city,  the  people  must  hasten  to 
their  business,  and  cannot  wait  until  all  pass  by  who 
wish  to  use  the  roadway  over  which  they  must  cross. 
The  rule,  therefore,  to  stop  and  look  and  listen  cannot 
apply  as  it  does  to  the  crossing  of  a  steam  railroad 
track.   It  is,  of  course,  true  here,  as  elsewhere,  that 


412  SUPREME  COURT  OF  INDIANA, 

Eyansville  Street  Railroad  Company  v.  Gentry,  Administrator. 

every  one  muet  use  his  senses  of  sight,  hearing  and 
feeling,  and  so  avoid  injury  to  himself  or  to  others; 
but  it  is  also  true  that  this  rule  applies  to  the  con- 
troller of  the  vehicle  on  the  street  quite  as  much  as  to 
the  foot  passenger  on  the  crossing.    The  street  car, 
therefore,  ought  to  be  under  full  control  as  it  passes 
over  the  crossing;    and,  as  said  in  Cincinnati  Stre^ 
R.  W.  Co.  V.  Whitcomb,  66  Fed.  915,  it  is  not  the  law  that 
persons  crossing  street  railway  tracks  in  a  city  are 
obliged  to  stop,  as  well  as  look  and  listen,  before  going 
over  such  tracks,  unless  there  is  some  circumstance 
which  would  make  it  ordinarily  prudent  to  do  so. 
Other  authorities  showing  that  the  rules  which  must  be 
observed  in  crossing  the  tracks  of  the  steam  railroads 
do  not  strictly  apply  to  the  crossing  of  electric  or  cable 
car  lines  in  cities,  are,  Young  v.  Atlantic  Ave.  R.  R.  Co., 
81  N.  Y.  Supp.  441;  Kennedy  v.  Metropolitan  Street 
B.  W.   Co.,  32  N.  Y.  Supp.  153;   Kennedy  v.  St.  Paul 
City  B.  W.  Co.,  59  Minn.  45,  60  N.  W.  810;   Holm' 
gren  v.  Twin  City  Bapid  Transit  Co.,  61  Minn.  85,  63 
N.  W.  270;  Citizens'  Street  B.  B.  Co.  v.  Spdhr,  7  Ind. 
App.   23;  Citizen^  Street  B.  W.  Co.  v.  Albright,  14 
Ind.  App.  433. 

There  can  be  little  doubt  that  the  running  of  car  72 
at  the  unusual  rate  it  ran  over  the  crossing  of  Jeffer- 
son avenue  on  this  occasion  was  negligence;  so  that 
if  the  death  of  Joseph  Bradt  was  thereby  caused,  with- 
out fault  on  his  part,  the  api)ellant  would  be  liable. 
The  usual  rate  of  travel  on  this  line  was  from  twelve 
to  fourteen  miles  an  hour;  and  the  more  rapid  rate  at 
which  car  72  rushed  over  this  much  frequented  cross- 
ing was  little  less  than  wanton  and  reckless  disregard 
of  human  life,  to  say  nothing  of  the  rights  of  foot  pas- 
sengers and  of  the  rights  of  those  who  took  passage  on 
or  left  the  street  cars  at  this  point. 

In  Cincinnati  Street  R.  W.  Co.  v.  Snell,  54  Ohio  St. 
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197,  43  N.  E.  207,  the  Supreme  Court  of  Ohio  held  that 
when  a  street  railway  company  operating  a  double- 
track  road  discharges  a  passenger  at  a  street  crossing, 
having  reason  to  know  that  such  passenger,  in  order  to 
reach  hid  destination,  must  cross  its  tracks,  it  is  the 
duty  of  the  company  to  regard  the  rights  of  the  pas- 
senger while  on  the  crossing,  and  to  control  the  speed 
of  cars  on  its  tracks  and  give  such  warning  of  their 
approach  as  will  reasonably  protect  the  passenger 
from  injury ;  that  omission  of  such  duty  is  negligence, 
and  a  person  injured  by  reason  thereof  may  maintain 
an  action  against  the  company  for  damages,  unless 
prevented  by  his  own  negligence,  contributing  to  the 
injury. 

Had  Joseph  Bradt,  therefore,  got  off  car  70  at  the 
south  crossing  of  Jefferson  avenue,  and,  relying  on  the 
rule  of  the  company  to  slow  up  the  other  car  at  that 
point,  turned  around  to  cross  the  tracks  of  the  street 
railroad  on  his  way  to  his  home,  and  then  been  struck 
by  car  72,  which  at  that  time  was  coming  north  at  the 
rate  shown  in  the  evidence,  we  should  have  no  heetita- 
tion  in  holding  that  his  administrator  should  recover 
for  his  death  caused  thereby.  The  decedent  would  have 
had  a  right  to  rely  upon  the  custom  of  the  company  to 
allow  the  passengers  alighting  from  its  car,  time  to 
cross  the  street  to  their  place  of  destination. 

But  the  decedent  did  not  alight  at  the  south  cross- 
ing, but  at  the  north.  Before  his  car  reached  the 
north  crossing  it  had  already  begun  to  slow  up  for  the 
usual  place  of  stopping  at  the  south,  or  further  cross- 
ing. By  the  time  it  reached  the  first,  or  north  cross- 
ing, it  was  moving  so  slowly  that  he  had  no  trouble  in 
stepping  off,  as  he  did;  that  being  the  side  of  the 
street  on  which  he  lived.  The  car  then  proceeded  still 
more  slowly  across  Jefferson  avenue,  a  distance  of 
about  fifty  feet,  where  it  came  to  a  full  stop.    After  it 
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stopped,  car  72  was  seen  coming  from  the  sonth  on  the 
other  track,  about  half  a  block,  or  150  feet  away.     It 
is  true  that  car  72  was  coming  at  an  unusnal  and  very 
rapid  rate,  a  negligent  rate,  so  far  as  the  crossing  ivas 
concerned;  yet,  the  car  was  still  200  feet  aWay  from 
the  place  where  the  decedent  alighted  from  car  70; 
and,  in  addition,  it  does  not  seem  reasonable  that  tbe 
decedent  should  have  stood  on  the  spot  where  he 
alighted  for  the  whole  time  that  his  own  car  70  had 
been  slowly  moving  over  from  the  north  to  the  sonth 
crossing.    Besides,  it  was  a  still  evening,  and  already 
dark.    Car  70  was  standing  still,  and  the  noise  of  the 
coming  car  72  must  have  been  distinctly  and  easily 
heard;  while  its  headlight  shone  directly  north,  and 
the  inside  was  lit  up  with  electricity.    It  seems  impos- 
sible to  conceive  that  the  decedent  could  have  stood 
during  all  this  period  from  the  time  car  70  left  him  at 
the  north  crossing  until  car  72  reached  the  same  cross- 
ing and  struck  him.    He  was  in  a  hurry  to  reach  home 
to  relieve  his  wife  of  the  painful  injury  to  her  hand. 
He  had  simply  to  cross  two  tracks,  about  fifteen  feet, 
while  his  own  car  was  slowly  going  fifty  feet  and  the 
other  car  coming  on  200  feet  more.    The  case  is  not  at 
all  the  same  as  if  he  had  alighted  from  car  70  at  the 
south  crossing  and  been  caught  by  car  72  as  he  turned 
around  to  go  over  the  tracks  behind  car  70.    In  the 
latter  case  he  might  not  see  or  hear  car  72,  and  would 
have  good  right,  even  if  he  knew  it  was  coming,  to  be- 
lieve that  he  should  have  time  to  cross  the  tracks  be- 
fore that  car  could  reach  the  crossing.     In  the  case 
before  us,  his  time  was  greatly  increased,  as  were  his 
opportunities  to  see  and  hear  the  coming  car. 

Much  is  made  by  counsel  for  appellee  of  the  fact 
that  it  was  the  custom  at  this  crossing  for  cars  to  stop 
when  meeting  a  car  coming  from  the  other  direction, 
especially  when  the  latter  was  standing  to  deliver  or 


NOVEMBEE  TEEM,  1896— Vol.  147.        415 

Evansville  Street  Railroad  Ck>mpany  v.  Gentry,  Administrator. 

receive  passengers;  that  the  motonnan  of  car  72  had 
received  explicit  directions  to  slow  up  at  this  crossing, 
and  that  the  decedent  had  a  right,  therefore,  to  act 
upon  the  belief  that  car  72  would  stop  at  the  south 
crossing.  The  trouble  with  this  contention  is  that 
there  is  not  one  particle  of  evidence  to  show  that  the 
decedent  had  any  knowledge  of  such  custom,  or  of  the 
order  to  the  motonnan,  or  that  he  placed  any  reliance 
on  either. 

The  evidence  is  absolutely  silent  as  to  the  acts  of 
the  decedent  from  the  time  he  stepped  off  car  70  until 
he  was  struck  by  car  72.  It  is  not  even  clear  that  he 
was  at  the  crossing  when  he  was  struck.  He  was 
found  about  forty-five  feet  north  of  the  crossing,  in  the 
space  between  the  two  lines  of  track.  Whether  he  had 
walked  up  on  the  west  side  of  the  tracks  and  was  pro- 
ceeding to  cross  to  the  east  when  he  was  struck,  or 
whether  he  was  struck  at  the  crossing  and  carried 
north  by  the  car  and  thrown  where  he  was  found,  is 
altogether  uncertain.' 

It  is  true  that  but  little  evidence  may  be  needed  to 
negative  contributory  negligence  on  the  part  of  one  in- 
jured by  the  act  of  another.  The  instincts  of  self-pres- 
ervation and  the  desire  to  avoid  injury  or  pain  to  one's 
self  might  be  sufficient,  in  connection  with  some  slight 
positive  testimony,  whether  circumstantial  or  other- 
wise, to  enable  us  to  conclude  that  one  who  suffers  an 
injury  did  not  help  to  bring  it  upon  himself.  But 
there  must  be  some  evidence  of  due  care.  So  many 
instances  are  known  to  us  of  lack  of  prudence,  for- 
getfulness,  absent-mindedness,  or  like  want  of  ordi- 
nary care,  on  the  part  of  otherwise  prudent  and 
thoughtful  persons,  that  we  cannot  conclude,  without 
some  facts  proved,  some  circumstances  shown,  that 
a  person's  injury  was  not  brought  upon  him  through 
his   own   inexcusable   fault.    Accordingly,   the   rule 
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has  become  firmly  established  that  one  who  seeks 
damages  for  injury  caused  by  another  must  show  that 
he  was  not  himself  guilty  of  negligence  contributing 
to  the  injury.  Here,  there  is  no  such  showing  what- 
ever. Without  at  least  some  slight  proof  oi  want  %t 
contributory  negligence  on  the  part  of  the  decedent 
there  can  be  no  recovery.  ToledOy  etc.,  R.  W.  Co.  v. 
Brannagan  76  Ind.  490;  Indiana^  etc.,  R.  W.  Co.  v. 
Greene,  106  Ind.  279;  Cincinnati,  etc.,  R.  W.  Co.  v. 
Howard,  124  Ind.  280;  Pittsburgh,  etc.,  R.  W.  Co.  v. 
Bennett,  9  Ind.  App.  92;  Weston  v.  City  of  Troy,  139 
N.  Y.  281;  Cordell  v.  JV:  F.  Central,  etc.,  R.  R.  Co., 
7B  N.  Y.  330. 

In  the  last  case  cited  it  was  said:  "When  a  person 
has  been  killed  at  a  railroad  crossing,  and  there  are 
no  witnesses  of  the  accident,  the  circumstances  must 
be  such  as  to  show  that  the  deceased  exercised  proper 
care  for  his  own  safety.  When  the  circumstances 
point  just  as  much  to  the  negligence  of  the  deceased 
as  to  its  absence,  or  point  in  neither  direction,  the 
plaintiff  should  be  nonsuited.  The  presumption  that 
every  person  will  take  care  of  himself  from  regard  to 
his  own  life  and  safety,  cannot  take  the  place  of  proof. 
Because  human  experience  shows  that  persons  ex- 
posed to  danger  will  frequently  forego  the  ordinary 
precautions  of  safety.'* 

While  we  are,  therefore,  of  opinion  that  the  evi- 
dence shows  that  the  appellant  was  guilty  of  negli- 
gence in  the  reckless  manner  of  running  car  72  over 
the  crossing,  yet,  we  are  equally  clear  that  there  is 
nothing  to  show  that  the  decedent  was  not  himself 
guilty  of  negligence  contributing  to  his  own  injury 
and  death. 

The  judgment  is  reversed,  with  directions  to  grant  a 
new  trial. 
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Heikey,  Administrator,  v.  Lontz  et  al, 

[No.  17,981.    Filed  April  8,  18»7.] 

Spboial  FiNDTSQ.—When  SUent  Upon  Any  Ismte.^Refnedy.^Whem 
a  special  finding  is  silent .  upon  any  issue  it  will  be  presumed  that 
there  was  no  evidence  supporting  such  issue,  and  the  remedy,  where 
the  evidence  supx>orts  the  issue,  is  by  motion  for  a  new  trial,  and 
not  by  motion  for  a  venire  de  novo.    p.  4SO, 

Marrtkd  Wouxs.-^Contract, — In  the  year  1878  the  contract  of  a 
married  woman  to  become  liable  for  borrowed  money  was  void. 

Husband  and  Wipe. — Conveyance  of  Real  Estate  by  Debtor  to  Wife, — 
No  inference  of  fraud  arises  from  a  conveyance  of  real  estate  by  a 
debtor  to  his  wife  in  satisfaction  of  a  bona  fide  claim,  p.  4^S. 

SiTBBOOATiON. — Adtxincement  of  Money  for  Payment  of  an  Incum- 
brance, — ^One  who  advances  money  for  the  payment  of  an  incum- 
brance, upon  the  mere  promise  of  repayment,  without  any  interest 
of  his  own  to  protect,  and  without  the  promise  of  subrogation,  and 
without  fraud,  is  not  entitled  to  subrogation,    p,  4^, 

From  the  Henry  Circuit  Coort.  Affirmed. 
James  Brown  and  W.  A.  Brown^  for  appellant. 
B.  F.  Mason  and  M.  E.  Forkner^  for  appellees. 

Hackney,  J. — The  appellant,  administrator  of  the 
estate  of  Susannah  Heiney,  deceased,  sued  the  appel- 
lees, Emanuel  G.  Lontz  and  Mary  Lontz,  his  wife,  in 
two  paragraphs  of  complaint.  The  first  paragraph 
charges  an  indebtedness  upon  a  promissory  note  exe- 
cuted by  the  appellees  to  said  Susannah  Heiney,  and 
the  second  charged  the  same  indebtedness  and  alleged 
that  said  note  was  executed  in  renewal  of  another 
note,  previously  executed  by  the  appellees,  in  Febru- 
ary, 1878.  It  was  further  alleged  that  said  original 
note  was  executed  to  secure  a  loan  of  $700.00  extended 
by  said  decedent  to  pay  off  and  discharge  a  purchase 
money  mortgage  executed  by  the  appellees  to  one 

Vol.  147—27 


147 

158 


il7 
274 


147 
159 


417 
619 


1147 

1] 


417 
1160    5i!l\ 

leo  w! 


418  SUPREME  COURT  OF  INDIANA,     • 

Heiney,  Administrator,  v.  Lontz  et  aL 

Clift,  for  lands  purchased  by  said  Emanuel  G.  Lontz; 
that  the  appellees  "applied  to  the  plaintiff's  decedent 
to  loan  them  the  money  to  satisfy  said  Clift,  and  there- 
by avert  the  foreclosure  of  said  mortgage,  and  they 
promised  the  said  decedent,  who  Was  the  mother  of 
said  Mary  Lontz,  that,  if  she  would  furnish  them 
f  700.00  to  be  used  in  the  payment  of  said  mortgage, 
she,  the  said  decedent,  should  hold  the  lien  upon  said 
land  that  said  Clift  then  held,  as  her  security,"  and 
that  the  loan  was  made  pursuant  to  said  promise. 

It  was  alleged,  also,  that  said  Emanuel  G.  Lontz 
was  and  had  been  insolvent  and  had,  through  a  third 
party,  conveyed  said  lands  to  his  said  wife,  intending 
thereby  to  fraudulently  cheat,  hinder  and  delay  the 
decedent  in  the  collection  of  said  indebtedness,  and 
that  Mrs.  Lontz  took  said  conveyance  with  like  intent 
Upon  the  first  paragraph  a  personal  judgment  was 
sought  against  both  of  the  appellees,  and  upon  the  sec- 
ond a  personal  judgment  was  sought  against  Emanuel 
G.  Lontz,  with  a  lien  upon  the  lands  as  against  both  of 
the  appellees.  Issues  were  formed  and  a  trial  had, 
resulting  in  a  special  finding  and  judgment  in  favor 
of  Mary  Lontz  and  against  Emanuel  G.  Lontz  for 
$854.00. 

The  facts  specially  found  were  that  in  1868  Clift  con- 
veyed 164  acres  of  land  to  Emanuel  G.  Lontz,  who  ex- 
ecuted his  several  notes  for  the  purchase  money  and, 
together  with  said  Mary  Lontz,  executed  a  mortgage 
of  said  lands  to  secure  said  notes.  Forty  acres  of  said 
lands  were  reconveyed  to  Clift,  in  part  payment  of  said 
purchase  money,  and  said  "Mary  Lontz,  from  time  to 
time,  supplied  sums  of  money,  aggregating  |2,600.00, 
which  were  paid  in  partial  discharge  of  said  purchase 
money  upon  the  agreement  between  said  Mary  and  her 
said  husband  that  she  should  be  secured  therein  from 
said  lands.    In  February,  1878,  Clift  was  enforcing  a 
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decree  of  foreclosure  for  the  balance  of  said  purchase 
money  due  him  and,  at  the  request  of  Emanuel  and 
Mary,  the  decedent  supplied  to  Emanuel  f 700.00  for 
that  purpose,  and  which  were,  together  with  other 
moneys,  applied  in  payment  of  Cliffs  decree. 

In  evidence  of  said  loan  by  the  decedent  said  Eman- 
uel and  Mary  Lontz  executed  to  her  their  note  for 
f 700.00.     In  February,  1886,  a  renewal  of  said  last- 
named  note  was  demanded,  and  Emanuel  executed  the 
note  in  suit,  sending  it  to  the  decedent,  and,  "after- 
wards, a  short  time,  at  the  house  of  Susannah  Heiney, 
and  at  her  request,  Mary  Lontz  signed  the  same,*' 
there  being  no  other  consideration  than  that  stated 
for  the  execution  thereof.    It  was  found,  also,  that  in 
the  conveyance  complained  of  the  appellees  acted  pur- 
suant to  said  agreement  to  secure  said  Mary  and 
without  any  fraudulent  intent,  but  with  intent  to  sat- 
isfy the  claim  of  said  Mary  for  said  sums  so  advanced. 
And  it  was  found  that  the  land  conveyed  was  worth 
13,100.00  and  was  incumbered  in  the  sum  of  $825.00. 
The  conclusions  of  law  were  that  Mary  Lontz  should 
recover  against  the  appellant  and  that  the  appellant 
should  recover  against  the  appellee,  Emanuel  Lontz. 
The  appellant  excepted  to  the  conclusions  of  law, 
fUed  a  motion  for  a  venire  de  novo,  which  was  denied^ 
and  filed  a  motion  for  a  new  trial,  which  was  over- 
ruled.    The  questions  thus  presented  in  the  lower 
court  are  assigned  as  error  in  this  court. 

Upon  the  motion  for  a  venire  de  novo  the  learned 
counsel  for  appellant  cite  Cottrell  v.  Nixon,  109  Ind. 
378,  and  Roberts  v.  Lindley,  121  Ind.  56,  each  of  which 
is  to  the  effect  that,  where  the  findings  of  evidence  are 
eliminated  from  the  special  finding  there  does  not  re- 
main facts  found  sufficient  to  support  a  judgment  on 
the  issues,  a  venire  de  novo  should  be  awarded.  The 
complaint  made  against  the  special  finding  in  this  rec- 
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ord  is  that  the  court  failed  to  find  upon  the  issue  of 
fraud  except  in  the  statement  of  the  absence  of  fraud- 
ulent intent,  which  statement,  it  is  claimed,  is  a  con- 
clusion and  not  a  fact.  It  will  be  observed  that  tbe 
authorities  cited  are  not  pertinent  to  the  complaint 
made. 

The  several  issues  of  fact  cast  the  burden  upon  the 
appellants,  and  it  is  a  well  settled  rule  of  jpractice  that 
where  the  finding  is  silent  upon  any  issue  it  will  be 
presumed  that  there  was  no  evidence  supporting  such 
issue,  and  the  remedy,  where  the  evidence  supports 
the  issue,  is  by  motion  for  a  new  trial,  and  not  by  mo- 
tion for  a  venire  de  novo.  Citizens  Bank  v.  Bolen^  121 
Ind.  301;  Town  of  Freedom  v.  Norris,  128  Ind.  377. 

There  is  no  discussion  with  reference  to  any  particu- 
lar ground  of  the  motion  for  a  new  trial;  but  since 
counsel  argue  the  weight  and  sufficiency  of  the  evi- 
dence, we  presume  they  intend  to  apply  their  argu- 
ment to  the  alleged  cause  for  a  new  trial  that  "the 
finding  of  the  court  is  contrary  to  the  evidence."  One 
theory  of  the  complaint  was,  as  indicated  by  the  quo- 
tation we  have  made  from  it,  that  the  debt  was  en- 
forceable as  a  lien  upon  the  land  by  reason  of  the  agree- 
ment of  the  appellees  and  the  decedent  that  she 
^'should  hold  the  lien  upon  said  land  that  said  Clift 
then  held."  We  have  been  unable  to  find  the  slightest 
evidence  in  support  of  this  theory,  and  counsel,  in 
their  brief,  do  not  claim  that  such  evidence  was  given. 
Otherwise,  the  complaint  rests  upon  the  theory  that, 
in  the  first  paragraph,  both  of  the  appellees  were 
debtors  of  the  appellant,  and  that,  in  the  second  para- 
graph, the  appellee,  Emanuel,  was  the  debtor,  and 
that,  by  reason  of  the  fraudulent  conveyance  of  the 
land  to  his  wife  it  became  subject,  as  against  her,  to 
his  debt.  The  complaint  admits  of  no  theory  that  the 
appellees  conspired  to  obtain  the  |700.00  by  fraud,  nor 
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does  the  evidence  justify  the  possible  conclusion  that 
the  conveyance  was  without  adequate  consideration. 
Neither  is  there  room,  upon  the  complaint  op  the  evi- 
dence, for  the  claim  that  the  property  was  originally 
purchased  by  and  for  Mary  Lontz  and  that  the  debt  to 
the  decedent  was,  therefore,  primarily  for  her  benefit. 
Conceding  that  her  intention,  with  reference  to  the 
original  note,  was  to  become  primarily  liable  for  the 
money  borrowed,  as  the  law  then  stood,  her  obligation 
as  a  married  woman,  was  void.  The  consideration 
was  a  loan  to,  and  was  received  by  her  husband,  and 
was  applied  to  the  payment  of  his  debt.  Authority  is 
not  necessary  to  support  this  conclusion,  and  counsel 
do  not  controvert  it,  though  authorities  are  abundant. 
Mahery.  Martin^  43  Ind.  314;  Thomas  y.  Passage^  54 
Ind.  106;  Putnam  v.  Tennyson,  60  Tnd.  456;  Crawford 
V.  Haadrigg,  117  Ind.  63;  Pierce  v.  Osman,  79  Ind. 
259;  Keadle  v.  Siddens,  5  Ind.  App.  8. 

The  act  enlarging  the  powers  of  married  women  in 
contracting  was  passed  after  the  execution  of  the  orig- 
inal note  and  on  March  25,  1879,  Acts  of  1879,  p.  160. 
And  the  legal  disabilities  of  married  women  were  re- 
moved still  later — September  19,  1881 — section  6960, 
Burns'  R.  S.  1894, 

The  note  in  suit  had  no  other  consideration  than 
that  supporting  the  first.  The  appellee,  Mary  Lontz, 
was  not,  in  any  view  of  the  evidence,  primarily  liable 
for  the  debt,  and  to  regard  her  as  the  surety  for  the 
debt  of  her  husband,  upon  the  note  in  suit,  no  liability 
would  arise  from  that  relation.  When  the  conveyance 
was  made  she  was  a  creditor  of  her  husband  and  her 
mother  was  his  creditor  also.  He  preferred  his  wife, 
and  conveyed  the  lands,  upon  an  adequate  considera- 
tion, in  satisfaction  of  her  debt.  No  inference  of  fraud 
arises  from  these  facts.  In  Adams  v.  Curtis,  137  Ind. 
175,  a  case  cited  by  counsel  for  appellants,  it  is  said: 
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"It  is  the  law  that  a  mortgage  or  deed  given  by  a  hus- 
band to  his  wife  to  secure  *or  pay  a  bona  fide  debt  due 
her  from  "him,  will  be  upheld,  although  at  the  time  of 
its  execution  she  may  have  known  that  he  was  in- 
debted to  other  parties,  and  that  suits  were  pending 
to  enforce  the  collection  of  such  claims ;  that  a  prefer- 
ence may  be  given  to  any  lawful  demand  against  a 
debtor,  whether  due  or  not,  and  whether  held  by  his 
brother,  his  wife,  or  his  attorney,  or  any  other  person. 
Dice  V.  Irvin,  110  Ind.  661;  Cornell  v.  Gibson,  114 
Ind.  144;  Brigham  v.  Hvbbard,  115  Ind.  474;  Brook- 
ville  NaVl  Bank  v.  Kimble,  76  Ind.  195." 

In  that  case,  however,  unlike  the  present  case,  it 
appeared  that  the  wife  was  guilty  of  active  affirmative 
fraud.  In  the  case  of  Phillips  v.  Kennedy ,  139  Ind.  419. 
also  cited  by  counsel  for  appellants,  it  affirmatively 
appeared  that  the  alleged  fraudulent  conveyance  to 
the  wife  was  without  consideration. 

Notwithstanding  the  form  of  the  issue,  counsel  for 
appellants  insist  that  because  Mrs.  Lontz  had  fur- 
nished 12,600.00  of  the  money  to  pay  the  debt  of  her 
husband,  and  because  she  had  pledged  her  inchoate 
interest  in  the  land,  by  joining  in  the  mortgage  to 
Clift,  she  had  such  an  interest  in  the  property  and  in 
securing  the  loan  from  her  mother  as  to  create  an 
equity  against  her  and  in  favor  of  the  appellant 
From  what  we  have  said  we  think  it  perfectly  mani- 
fest that  Mrs.  Heiney  obtained  no  lien  upon  the  land  at 
the  time  either  of  the  notes  was  executed.  The  land 
then  belonged  to  Emanuel  Lontz,  and  he  became  her 
debtor  in  borrowing  money  to  discharge  a  lien  in  favor 
of  another.  Mrs.  Lontz  was  not,  at  that  time,  legally 
or  equitably  the  debtor  of  Mrs.  Heiney.  The  transfer 
of  the  land  neither  carried  an  equitable  lien  with  it 
nor  created  one  by  reason  of  any  liability  of  Mrs. 
Lontz  when  she  received  it.     The  naked  inquiry  re- 
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maining,  if  it  were  pertinent  to  the  issue,  would  be, 
did  Mrs.  Heiney  become  entitled  to  subrogation  under 
Clift's  mortgage,  from  having  made  the  loan  of  a  sum 
to  pay  such  mortgage?  If  she  did,  the  same  rule 
would  apply  in  favor  of  Mrs.  Lontz,  whose  |2,600.00 
paid  a  great  portion  of  the  Clift  mortgage  prior  to  the 
loan  from  Mrs.  Heiney.  However,  it  has  been  held 
that  one  who  advances  money  for  the  payment  of  an 
incumbrance,  upon  the  promise  merely  of  repayment, 
without  any  interest  of  his  own  to  protect  and  without 
promise  of  subrogation,  and,  we  may  add,  without 
fraud  or  imposition  upon  him,  is  not  entitled  to  subro- 
gation. McClure  v.  Andrews,  68  Ind.  97;  Sheldon  on 
Subrogation  (2d  ed.),  section  3;  Shinn  v.  Buddy  14  N.  J. 
Eq.  234;  Webster  and  OoldsmiWs  Appeal,  86  Pa.  St.  409; 
Chuy  V.  DuUprey,  16  Cal.  195.  The  cases  of  Sidener  v. 
Pavey,  77  Ind.  241;  Johnson  v.  Barrett,  117  Ind.  551, 
and  Spaulding  v.  Harvey,  129  Ind.  106,  each  contain  an 
clement  of  fraud  in  the  procurement  of  the  second 
loan  from  which  the  first,  and  the  lien  incident  there- 
to, are  discharged.  They  are  not,  therefore,  in  point 
upon  this  question. 

In  our  opinion  the  conclusions  of  law  were  correctly 
stated  and  the  facts  found  were  not  contrary  to,  but 
were  supported  by  the  evidence. 
The  judgment  is  affirmed. 


Hadley  et  al.  v.  Hadley. 

[No.  18,010.     Filed  April  9,  1807.] 

Wills. — Construction. — TYust  and  Trustees. — The  language  **I  wfll 
that  Addison  Hadley.  Mordecai  Hadley  and  Addison  Coffin  take  in 
charge,  as  trustees,  and  devote  the  same  [certain  real  estate],  if 
thought  practicable,  to  the  erection  and  maintenance  of  an  institu- 
tion for  the  education  of  the  poor,  virtuous,  and  aspiring  children  and 
young  persons/'  vests  a  naked  power  in  the  three  trustees  not  coupled 
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with  an  interest,  and  upon  the  death  of  one  of  the  trustees  before  the 
trust  takes  efFeot,  the  trust  beoomes  wholly  inoperatiye  and  vaid  for 
want  of  authority  on  the  part  of  the  surviving  trustees  to  act.     pp. 

Same.-— Co»M<rMC<ion. — TnuA.— Death  of  Trustee, — ^Where  oertam  real 
estate  is  devised  to  three  persons  who,  as  trustees,  are  to  take  cbaise 
of  the  same,  and  if  deemed  practicable  by  such  trustees  the  land 
to  be  devoted  to  a  particular  purpose,  but  if  by  them  not  deemed 
practicable  the  lands  to  be  sold  and  the  proceeds  distributed  in  a 
specified  manner,  the  provision  for  the  sale  and  distribution  fails 
where  one  of  the  persons  named  as  trustee  dies  before  the  testator. 
pp.4£8"430. 

From  the  Hendricks  Circuit  Court    Affirmed. 

George  W.  Brilly  Oeorge  C.  Harvey  jind  Charles 
Foley y  for  appellants. 

Enoch  O.  Hogatej  James  L.  Clark  and  Jesse  H. 
Blair^  for  appellee. 

McCabe,  J. — ^The  appellee  sued  the  appellants  in 
the  Hendricks  Circuit  Court  to  quiet  her  alleged  title 
to  certain  land  in  Hendricks  county. 

A  trial  of  the  issues  formed  by  the  court  without  a 
jury  resulted  in  a  special  finding  of  the  facts,  whereon 
the  court  stated  conclusions  of  law  favorable  to  appel- 
lee. The  court  rendered  judgment  for  the  plaintiff 
pursuant  to  the  conclusions  of  law. 

The  errors  assigned  call  in  question  the  action  of 
the  trial  court  in  sustaining  plaintiff's  demurrer  to  the 
answer  of  the  defendants,  Addison  Hadley  and  Ad- 
dison CoflSn,  and  the  conclusions  of  law. 

The  slibstance  of  the  special  finding  is  that  on  June 
27,  1895f  Job  Hadley  died  testate,  in  the  county  of 
Hendricks,  the  owner  in  fee  simple  of  land  situate  in 
said  county  particularly  described,  containing  294^ 
acres. 

The  last  will  of  said  Job  Hadley  reads  as  follows: 
"I  do  hereby  will,  give  and  bequeath  all  my  real  and 
personal  property  or  the  residue  of  the  samjB  after  all 
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my  indebtedness  is  paid  to  Tacy  Hadley,  my  wife,  ex- 
cept the  lands  owned  by  me  in  sections  14  and  15,  in 
township  17  north,  and  range  1  west,  which  at  her 
death  I  will  that  Addison  Hadley,  Mordecai  Hadley 
and  Addison  Coffin  take  in  charge  as  trustees  and  de- 
vote the  same,  if  thought  practicable,  to  the  erection 
and  maintenance  of  an  institution  for  the  education  of 
the  poor,  virtuous  and  aspiring  children  and  young 
persons.  Said  institution  to  be  located  in  some  suita- 
ble place  on  the  farm. 

"But  if  the  erection  of  such  an  institution  was  not  in 
the  judgment  of  said  trustees  deemed  practicable,  the 
said  lands  to  be  sold  and  three-fourths  (})  of  the  pro- 
ceeds to  be  distributed  among  my  legal  heirs,  and  the 
remaining  one-fourth  H)  to  go  to  the  legal  heirs  of 
Tacy  Hadley,  my  wife." 

That  the  real  estate  described  in  the  finding  above 
is  the  same  real  estate  mentioned  in  said  will  as 
owned  by  Job  Hadley  in  sections  14  and  15,  township 
17  north,  in  range  1  west,  and  that  said  real  estate 
is  all  the  real  estate  of  which  Job  Hadley  died  seized 
or  possessed.  That  said  will  was  probated  in  said 
Hendricks  Circuit  Court,  on  March  9,  1896,  and  that 
plaintiff  has  filed  her  written  election  rejecting  the 
will  of  said  Job  Hadley,  and  that  she  filed  her  written 
election  to  take  the  provisions  made  for  her  as  widow 
by  the  law  of  descent.  That  Job  Hadley  at  his  death 
was  seventy-nine  years  old  and  his  wife,  Tacy  Hadley 
the  plaintiff,  was  of  the  age  of  eighty-four  years,  and 
that  they  had  been  married  and  lived  together  as  hus- 
band and  wife  for  forty-nine  and  a  half  years. 

That  at  the  time  of  his  death,  Job  Hadley  left  no 
father  or  mother  nor  the  descendants  of  any  child  or 
children  him  surviving,  but  Tacy  Hadley,  his  wife,  the 
plaintiff,  as  his  sole  heir  at  law.  That  the  defendants, 
other  than  Addison  Coffin,  are  the  brother  and  sister. 
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nephews  and  nieces  of  Job  Hadley,  deceased,  and  they 
constitute  all  the  brothers  and  sisters  of  said  Job  Had- 
ley surviving  him. 

That  Mordecai  Hadley,  mentioned  in  said  will,  died 
on  June  17,  1890,  and  his  death  was  known  to  said 
Job  Hadley  at  the  time,  and  that  the  defendants.  Ad 
dison  Hadley  and  Addison  Coffin,  are  the  only  surviv- 
ing persons  named  in  said  will  as  trustees. 

That  the  personal  estate  of  Job  Hadley,  after  the 
payment  of  his  debts,  funeral  expenses  and  expenses 
of  last  sickness  and  costs  of  administration  amounts 
to  about  1400.00. 

That  plaintiff,  Tacy  Hadley,  as  the  surviving  widow 
of  Job  Hadley,  deceased,  has  been  ever  since  his  death 
and  is  now,  in  the  quiet  and  peaceable  possession  of 
the  real  estate  above  mentioned. 

That  the  defendants  are  claiming  an  interest  in  said 
real  estate  by  virtue  of  said  will,  but  concede  that  the 
plaintiff  now  owns  in  fee  simple  the  undivided  one- 
third  interest  in  said  real  estate,  and  that  she  owns  a 
life  estate  in  and  to  the  remaining  undivided  two- 
thirds  thereof. 

That  all  the  defendants  other  than  the  surviving 
trustees  named  in  said  will  are  claiming  that,  should 
said  trust  be  adjudged  to  be  void,  or  should  it  be  ad- 
judged to  be  valid,  but  on  the  death  of  the  plaintiff, 
the  execution  of  it  should  be  deemed  impracticable, 
as  contemplated  in  said  will  it  might  be,  in  either 
event  on  the  death  of  the  plaintiff,  the  undivided  two- 
thirds  interest  in  said  real  estate  should  be  sold  and 
three-fourths  of  the  proceeds  thereof  should  be  dis- 
tributed among  them ;  and  none  of  them  are  claiming 
any  other  right  in  said  real  estate. 

And  upon  the  foregoing  facts  the  court  states  the 
law  to  be  with  the  plaintiff,  and  that  she  is  entitled 
to  have  her  title  quieted  in  the  lands  described  in 
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the  complaint  against  each  of  the  defendants.  At  the 
time  the  special  finding  was  filed  the  time  for  the 
widow  filing  her  election  had  not  yet  expired. 

It  is  contended  by  the  appellee  that  the  trust  sought 
to  be  created  by  the  will  is  void  for  the  reasons: 
1.  That  the  objects  op  beneficiaries  of  the  charity 
thereby  sought  to  be  established  are  so  indefinite  that 
a  court  of  equity  cannot  ascertain  them  and  no  power 
is  conferred  on  the  three  trustees  to  select  them.  2. 
By  the  death  of  one  of  the  three  trustees  during  the  life 
of  the  testator  all  power  in  the  surviving  trustees  to 
execute  the  trust  was  extinguished.  3.  That  being 
the  case,  neither  of  the  defendant  trustees  had  any 
I)ower  over  or  interest  in  the  real  estate,  and  hence 
the  contingency  could  never  arise  by  which  the  other 
defendants  could  have  any  interest  in  the  real  estate 
through  a  sale  thereof  and  a  distribution  to  them  of 
any  portion  of  the  proceeds  thereof  under  the  will. 

Should  that  turn  out  to  be  the  status  of  the  real  es- 
tate and  the  parties,  then  Job  Hadly  died  intestate  as 
to  that  real  estate. 

In  that  event  the  whole  of  Job  Hadley's  property, 
real  and  personal,  would  descend  to  his  widow.  Sec- 
tion 2651,  Burn«'  R.  S.  1894  (2490,  R.  S.  1881). 

We  deem  it  unnecessary  to  decide  whether  the 
vagueness  and  uncertainty  of  the  will  as  to  the  objects 
or  beneficiaries  of  the  trust  therein  provided  for  and 
declared,  renders  the  trust  sought  to  be  created  void 
or  not.  See  Orimes  v.  Harmon,  35  Ind.  198,  and  cases 
cited;  Erskine  v.  Whitehead,  84  Ind.  357,  and  cases  there 
cited;  Board,  etc.,  v.  Diniciddic,  139  Ind.  128. 

The  language  "I  will  that  Addison  Hadley,  Morde- 
cai  Hadley  and  Addison  Coffin  take  in  charge  as  trus- 
tees and  devote  the  same  (the  real  estate),  if  thought 
practicable,  to  the  erection  and  maintenance  of  an  in- 
stitution for  the  education  of  the  poor,  virtuous  and 
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aspiring  children  and  young  persong/'  vests  a  naked 
power  in  the  three  trustees  not  coupled  with  an  in- 
terest. Doe  V.  LaniuSy  3  Ind.  441 ;  TJiofnpaon  v.  Schenck^ 
16  Ind.  194;  Brumfield  v.  Drook,  101  Ind.  190;  Oregg 
V.  Currier^  36  N.  H.  200. 

A  power  is  usually  defined  as  an  authority  whereby 
a  person  is  enabled  to  dispose  of  an  interest  in  real 
estate  vested  in  himself  or  another.  The  exercise  of 
these  powers,  in  most  instances,  depends  upon  the  dis- 
cretion of  the  donee  of  the  power,  and  no  person  can 
take  by  virtue  of  the  power  unless  the  donee  thereof 
choose  to  exercise  this  discretion.  Bispham's  Equity, 
section  77. 

If  the  authority  be  committed  to  trustees,  the  pre- 
sumption is  that,  as  the  power  was  coupled  with  an  in- 
terest, it  was  meaut  to  survive.  If  a  power  be  a  joint 
one  coupled  with  an  interest,  it  will  survive  if  one  of 
the  donees  of  the  power  die.  But  where  it  is  a  mere 
naked  authority  it  will  not  survive.  So  if  the  author- 
ity be  to  two  or  more  in  an  official  capacity  ratione 
officii  it  will  survive  if  one  die.  But  if  it  be  to  them 
nominatim  or  they  are  clothed  with  a  special  confi- 
dence of  a  personal  nature,  it  will  not  survive.  2 
Wash.  Real  Prop.  (5th  ed.),  553.  For  if  the  act  to  be 
done  requires  an  exercise  of  the  judgment  and  discre- 
tion of  the  several  persons  named  as  trustees,  it  can 
only  be  exercised  by  them  all.  2  Wash.  Real  Prop., 
654. 

Where  the  power  is  given  to  several  donees,  nomi- 
natiMy  it  indicates  the  repose  of  a  personal  discretion 
in  each,  and  the  power  will  not  survive  the  death  of 
one  of  them.    Tiedeman  on  Real  Prop.,  section  566. 

And  if  the  power  be  accompanied  by  a  personal  con- 
fidence and  trust  in  the  donee  or  donees,  he  or  they 
alone  can  execute  it;  nor  can  it  pass  to  others,  it  must 
be  executed  by  the  persons  named,  unless  authority 
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to  Bubstitute  another  is  expressly  given.  2  Wash. 
Real  Prop.  (5th  ed.),  p.  717. 

If  the  power  of  sale  op  any  other  power  is  given 
to  two  or  more  persons  by  name,  with  no  words  of 
survivorship  and  one  dies  or  refuses  to  act,  the  others 
cannot  execute  the  power.  Perry  on  Trusts,  section 
499;  Wilder  v.  Ranney^  95  N.  Y.  7;  Oambellv.  Trippe^ 
75  Md.  252, 32  Am.  St.  388,  23  Atl.  461. 

The  power  here  given  by  the  will  not  being  coupled 
with  an  interest  accompanied  by  no  words  of  survivor- 
ship, and  no  authority  given  to  any  number  of  the 
trustees  less  than  the  whole,  and  Mordecai  Hadley, 
one  of  the  trustees,  having  died  before  the  will  creating 
the  trust  took  effect,  the  trust  is  wholly  inoperative 
and  void  for  want  of  authority  on  the  part  of  the  sur- 
viving trustees  to  act.  Doe  v.  LaniuSy  supra;  Thomp- 
son v.  Schencky .  supra;  Brumfield  v.  Drooky  supra; 
Oregg  v.  Currier y  supra. 

But  it  is  contended  with  great  apparent  earnestness 
that  there  is  a  devise  over  in  case  of  failure  of  the 
trust  directing  the  land  to  be  sold  and  the  proceeds  to 
be  distributed  to  the  defendants  embraced  in  that 
clause  of  the  will.  But  that  is  a  mistake.  There  is  a 
contingency  provided  for  in  the  will  on  the  happening 
of  which  the  land  is  directed  to  be  sold,  and  the  pro- 
ceeds to  be  divided  between  the  legal  heirs  of  Job 
Hadley  and  the  legal  heirs  of  his  widow,  though  no 
power  to  sell  is  given  to  any  one.  That  contingency 
was  not  th-e  failure  of  the  trust.  The  contingency  is 
expressed  in  the  will  thus:  "But  if  the  erection  of  such 
an  institution  was  not  in  the  judgment  of  said  trustees 
deemed  practicable,  the  said  lands  to  be  sold,"  etc. 

This  contingency  has  been  impossible  ever  since  the 
will  took  effect  on  the  death  of  Job  Hadley,  because 
before  that  time  one  of  the  three  trustees  named  died. 
Therefore  the  judgment  of  the  three  trustees  never 
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haying  been  exercised,  it  now  never  can  be,  and  hence 
the  contingency  on  the  happening  of  which  the  land 
was  directed  to  be  sold  and  the  proceeds  divided 
among  certain  of  the  parties  td  the  action,  the  devise 
over,  as  appellants  call  it,  wholly  fails;  because  a  con- 
tingent interest  in  real  estate  must  rest  upon  the  hap- 
pening of  an  event  that  is  a  possibility.  Mr.  Wash- 
bum,  in  his  work  on  Real  Property,  vol.  2  (5th  ed*.),  p. 
629,  says:  "In  the  next  place,  the  event  must  not  be 
too  remote,  or  beyond  what  is  deemed  in  law  to  be  a 
common  possibility,  such  as  that  of  the  death  of  a 
person,  or  of  his  dying  without  issue,  or  of  coverture 
or  the  like.  If  the  event  is  not  within  such  possibility 
a  limitation  dependent  upon  it  is  void  at  common 
law." 

Therefore  there  was  none  of  the  defendants  that 
had  any  power  over,  or  interest  in  said  real  estate 
whatever,  by  virtue  of  said  will,  though  they  were 
claiming  that  they  had. 

Hence  the  circuit  court  did  not  err  in  its  conclu- 
sions of  law  that  the  plaintiff  was  entitled  to  have 
her  title  quieted. 

It  follows  from  what  we  have  decided  above  that 
the  court  correctly  sustained  the  demurrer  to  the  pa^ 
tial  answer  of  the  two  trustees,  Addison  Hadley  and 
Addison  Coffin 

Judgment  affirmed. 


Childers  v.  First  National  Bank  op  Jefferson- 

mt'SoI  vtlle  et  al. 

IM  tsi  [No.  18,171.    Filed  April  9,  1897.] 

158    5fa6l 

U7  480  PLEADmo.— An«toer. — Demurrer,'— K  paragraph  of  answer  which  de- 

?^      ■  nies  aU  allegatioziB  in  the  complaint  not  admitted  in  such  paragraph 

|i^  4^  is  sufficient  to  withstand  a  demurrer,  unless  the  allegations  ad- 

1147  430  mitted  are  sufficient  to  permit  a  recovery  against  the  defendant 

iJgLJ".  p.  4S3. 

147    490 
165    658 


NOVEMBEE  TERM,  1896— Vol.  147.        431 

Childers  v.  First  Nat'l  Bank  of  Jeffersonville  et  aJ. 

AAME.^'AnsvDer.—Arffumentative  Denial. — It  is  not  error  to  overrule  a 

clemurrer  to  an  argumentative  denial,   p.  4^6. 
Contract. — Conatruction  by  Parties, — The  construction  put  upon  an 

ambiguous  contract  by  the  i>art^ies  will  be  adopted  by  the  court,    p. 

4S6, 
.APPEAL  AND  Ebror. — New  Trial, — ^The  refusal  to  grant  trial  by  jury 

is  a  cause  for  a  new  trial  and  cannot  properly  be  assigned  as  error, 

p.  4S6, 

From  the  Floyd  Circuit  Court.  Affirmed. 
Laurent  A.  Douglass^  for  appellant. 
H,  A,  Burttj  J.  E.  Taggart  and  M.  Z.  Stannard,  for 
appellees. 

Monks,  J.-— Appellant  brought  this  action  against 
appellees.  The  complaint  was  in  two  paragraphs. 
Appellees  each  filed  separate  answers  in  two  para- 
graphs. Appellant's  demurrers  to  the  second  para- 
graphs of  said  answers  were  overruled.  The  trial  of 
said  cause  by  the  court  resulted  in  a  finding  and,  over 
a  motion  for  a  new  trial,  judgment  in  favor  of  appel- 
lees. 

The  errors  assigned  call  in  question  the  action  of  the 
court  in  overruling  the  motion  for  a  new  trial,  the 
demurrer  to  the  second  paragraph  of  the  answer  of 
the  bank  and  the  demurrer  to  the  second  paragraph  of 
the  answer  of  Sweeney. 

The  first  paragraph  of  the  complaint,  so  far  as  neces- 
sary to  the  determination  of  the  questions  presented, 
is  substantially  as  follows:  "On  July  5, 1897,  appellant 
executed  his  promissory  note  to  the  appellee,  the  First 
National  Bank  of  Jeffersonville,  for  $1,580.00.  At  the 
same  time  and  to  secure  said  note  he  deposited  with 
said  appellee  bank,  four  bonds  executed  by  Breathitt 
county,  Kentucky,  of  the  denomination  and  value  of 
five  hundred  dollars  each,  being  numbered  respect- 
ively  5,  7,  8,  and  9. 

"That  afterwards,  on  August  15th,  1887,  appellant 
entered  into  an  agreement  with  the  appellee,  Patrick 
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H.  Sweeney,  under  the  terms  of  which  said  Sweeney 
was  to  pay  ofif  and  take  up  said  note  and  stop  the  in- 
terest thereon,  and  take  all  of  said  bonds  in  payment 
of  the  money  expended  by  him  in  paying  off  said  note, 
and  the  excess  in  value  of  the  bonds  in  excess  of  the 
amount  of  said  note  to  be  paid  appellant  in  cash ;  that 
at  the  time  of  making  said  agreement  appellant  exe- 
cuted a  written  order  to  the  said  appellee  bank  to  de- 
liver said  Sweeney  said  bonds  and  note  upon  the  pay- 
ment by  said  Sweeney  of  said  notes;  that  said  Swee- 
ney did  not  comply  with  the  terms  of  said  agreement 
and  order  by  paying  ofif  said  note,  but  on  the  contrary, 
permitted  said  note  and  bonds  to  remain  in  the  posses 
sion  of  said  bank  until  the  proceeds  of  said  bonds  paid 
ofif  said  note;  that  said  Breathitt  county  paid  ,said 
bank  on  said  bonds  from  time  to  time,  until  June  18, 
1892,  when  the  amount  so  paid  was  sufficient  to  pay  off 
said  note  and  interest  and  was  so  applied,  and  that 
the  same  is  fully  paid  and  has  been  since  June  18, 
1892;  that  since  that  date  said  bank  has  collected 
on  said  bonds  remaining  unpaid  over  and  above  the 
amount  necessary  to  pay  off  said  note  the  sum  of  six 
hundred  and  nineteen  dollars;  that  said  bank  is  in 
possession  of  one  of  said  bonds,  being  No.  9,  and  al- 
though before  the  commencement  of  this  action  appel- 
lant demanded  the  payment  of  said  |619.00  and  the 
return  of  said  bond  the  bank  refused  to  deliver  said 
bond  or  pay  said  money  to  appellant ;  that  said  appel- 
lee, Sweeney,  is  claiming  Some  interest  and  asserting 
that  he  is  the  owner  of  said  bond  No.  9  and  the  six  hun- 
dred and  nineteen  dollars,  but  he  has  no  claim  of 
ownership  in  said  bond  or  money  or  any  part  thereof." 
The  prayer  of  the  <?omplaint  is  that  appellant  have 
judgment  against  the  bank  for  one  thousand  dollars 
and  for  an  injunction  against  the  bank  from  paying 
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said  money,  and  delivering  said  bond  to  Sweeney,  and 
for  an  injunction  against  Sweeney  receiving  said 
money  and  bond  from  said  bank. 

The  second  paragraph  of  the  complaint  is  substan- 
tially the  same  as  the  first  except  it  avers  a  disaffirm- 
ance of  the  order  to  the  bank,  and  that  notice  of  its  dis- 
a£Srmance  of  said  order  was  given  to  the  bank,  and 
that  notwithstanding  such  disaffirmance  and  notice, 
the  bank  paid  to  Sweeney  the  money  derived  from  the 
bonds  over  the  amount  necessary  to  pay  said  note  and 
interest. 

The  second  paragraph  of  answer  of  the  bank  ad- 
mitted the  execution  of  the  note  by  appellant,  the 
pledge  of  the  bonds  as  collateral  security  therefor,  the 
payment. of  the  bonds  1,  2,  7,  8,  and  that  out  of  the 
money  so  paid,  the  note,  principal  and  interest,  was 
paid;  that  appellant  in  August,  1887,  executed  and 
delivered  to  said  bank  a  written  order  directing  the 
bank  to  deliver  to  Patrick  H.  Sweeney  the  five  hun- 
dred-dollar Breathitt  county  bonds  and  also  appel- 
lant's note  on  payment  thereof.  And  that  said  bank 
denied  each  and  every  other  allegation  in  each  parti- 
graph  of  the  complaint  not  admitted  in  said  para- 
graph of  answer.  A  copy  of  said  order  is  set  out  in 
said  paragraph. 

It  is  earnestly  Insisted  that  the  court  erred  in  over- 
ruling appellant's  demurrer  to  this  paragraph  of  an- 
swer. 

This  paragraph  of  answer  denies  every  allegation 
in  the  complaint  not  admitted  in  said  paragraph.  Un- 
less, therefore,  the  allegations  of  the  complaint  con- 
fessed in  said  paragraph  are  sufficient  to  entitle  ap- 
pellant to  recover  against  the  bank,  it  was  not  revers- 
ible error  to  overrule  the  demurrer  thereto.  It  is  clear 
that  the  allegations  of  the  complaint  confessed  by 
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said  paragraph  of  answer  were  not  sufficient  to  entitle 
appellant  to  recover. 

The  second  paragraph  of  the  answer  of  appellee, 
Sweeney,  admitted  the  execution  of  the  note  by  ap- 
pellant, the  pledge  of  the  bonds  as  collateral  security 
therefor,  but  denied  that  he  entered  into  any  contract 
with  appellant  by  the  terms  of  which  he  promised  to 
pay  oflf  said  indebtedness  or  any  part  thereof,  but  that 
after  the  execution  of  said  note  and  after  the  bonds 
had  been  pledged,  he  entered  into  a  contract  in  writ- 
ing with  appellant,  by  which  it  was  agreed  that  appel- 
lant transfer  to  appellee,  Sweeney,  all  materials  in  his 
possession  purchased  or  assigned  for  the  construc- 
tion and  erection  of  the  Breathitt  county  court-house, 
such  as  brick,  stone,  lime,  lumber,  iron,  iron  vaults, 
sash  weights,  glass,  paints,  oils  and  all  other  materials 
necessary  for  the  completion  of  said  house,  that  appel- 
lant was  to  superintend  the  erection  of  said  house 
and  use  due  diligence  to  complete  the  same  within  the 
time  agreed  upon  with  said  county. 

Appellant  to  deliver  to  appellee,  Sweeney,  all  of 
said  county  bonds,  still  due  him  or  that  will  be  due 
him  on.  the  original  contract  with  the  county  and  all 
claims  for  additional  allowance  already  made  or  that 
may  be  made  for  additional  work.  The  said  Sweeney 
to  pay  for  all  necessary  materials  and  labor  to  com- 
plete said  court-house  according  to  the  plans  and  spec- 
ifications made  a  part  of  the  contract,  and  for  all  ad- 
ditional work  on  said  house  agreed  upon  by  appellant 
and  said  county,  the  money  to  be  paid  in  monthly  in- 
stallments as  the  progress  of  the  work  may  require. 
That  after  the  execution  of  said  contract,  appellant 
executed  an  order  to  appellee,  the  First  National 
Bank  of  Jeffersonville,  directing  said  bank  to  pay 
over  to  said  appellee,  Sweeney,  any  of  said  bonds  re- 
maining after  the  payment  of  said  indebtedness  of  ap- 
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pellant  to  the  bank,  or  any  surplus  derived  from  the 
proceeds  of  said  bonds  or  any  of  them  after  so  pay- 
ing said  indebtedness.  That  it  was  understood  and 
agreed  by  the  terms  of  said  contract  and  order  be- 
t^reen  appellant  and  appellee,  Sweeney,  that  in  con- 
sideration of  said  appellee's  having  agreed  to  carry 
out  the  provisions  of  the  original  contract  between  ap- 
pellant and  said  county  for  the  construction  of  said 
court-house,  which  contract  had  been  begun  by  appel- 
lant, that  said  Sweeney  was  to  become  the  owner  of  the 
surplus  bonds  remaining  after  payment  of  said  in- 
debtedness  togetherwith  any  surplus  proceeds  derived 
from  the  collection  thereof.  That  said  appellee  had 
fully  performed  all  the  conditions  of  said  contract  on 
his  part  and  fully  completed  said  court-house  whereby 
he  became  the  owner  of  said  bonds,  etc. 

Under  the  contract  set  out  in  said  paragraph  of  an- 
swer, Sweeney  was  to  have  all  the  county  bonds  still 
due  appellant,  or  that  would  be  due  him,  as  well  as 
all  allowances  for  extra  work  done  or  to  be  done.  It 
is  averred  that  after  the  contract  was  entered  into, 
appellant  ordered  the  bank  to  pay  over  to  Sweeney 
any  of  the  bonds  held  by  the  bank,  remaining  after  the 
payment  of  said  indebtedness,  or  any  surplus  derived 
from  the  bonds  after  paying  appellant's  note.  It  is 
expressly  denied  in  said  paragraph  that  Sweeney  had 
agreed  to  pay  appellant's  note  to  the  bank  or  any  part 
thereof. 

While  the  contract  is  not  as  specific  and  definite  as 
it  could  have  been  made  in  the  description  of  the 
bonds  appellant  was  to  deliver  to  Sweeney,  yet  we 
think,  under  the  averments  of  this  paragraph  of  an- 
swer, Sweeney  was  to  have  all  the  county  bonds  in  ap- 
pellant's hands  and  the  bonds  or  the  proceeds  thereof 
held  in  pledge  by  the  bank  in  excess  of  the  amount  re- 
quired to  pay  appellant's  notes  and  interest,  as  well 
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as  the  bonds  not  yet  delivered  by  the  county.  The  al- 
legations show  that  the  parties  so  construed  and 
treated  said  contract.  In  such  cases  it  is  the  rule  that 
the  court  will  adopt  such  construction  as  the  correct 
one.  Johnson  y.  Oibsouj  78  Ind.  282,  284,  and  author- 
ities cited;  Sever  v.  Bever,  144  Ind.  157,  164. 

Said  second  paragraph  of  Sweeney's  answer  was 
probably  nothing  more  than  an  argumentative  general 
denial  and,  if  so,  it  was  not  error  to  overrule  the  de- 
murrer thereto,  although  in  such  case  if  the  demurrer 
had  been  sustained  the  error  would  have  been  harm- 
less, for  the  reason  that  the  first  paragraph  of 
Sweeney's  answer  was  a  general  denial. 

It  is  assigned  as  error  that  "the  court  erred  in  refus- 
ing to  grant  appellant  trial  by  jury." 

The  refusal  to  grant  trial  by  jury  is  a  cause  for  a 
new  trial  and  cannot  properly  be  assigned  as  error. 
Alley  V.  State,  76  Ind.  94;  Hiatt  v.  Renk,  64  Ind.  590. 
No  question  is  presented,  therefore,  by  thiS'  assign- 
ment of  error. 

The  evidence  tending  to  support  the  finding  of  the 
court  considered  alone  is  sufficient  to  support  the  find- 
ing, and  although  there  is  evidence  to  the  contrary, 
under  the  well  settled  rule,  we  cannot  reverse  the 
cause  upon  the  evidence.  Lawrence  v.  Van  Btishirky  140 
Ind.  481;  Bobbins  y.  Spencer y  140  Ind.  483,  487;  Cleve- 
land,  etc.,  B,  W.  Co.  v.  Wynant,  134  Ind  681. 

Finding  no  error  in  the  record,  the  judgment  is 
affirmed. 
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Fidelity  Lodge  No.  59,  Independent  Order  op  Odd 
Fellows,  op  New  Castle,  Indiana  v.  Bond. 

[No.  17,947.    Filed  Nov.  24,  1896.    Rehearing  denied,  April  9,  1897.] 

Pabtt  Wall.— JBigr^<«  of  Adjoining  Chmiers. — A  pariiy  wall  is  a 
structure  for  the  common  benefit  and  convenience  of  both  the  ten- 
ements which  it  separates.  Each  adjoining  proprietor  is  the  owner 
in  severalty  of  his  part,  both  of  the  wall  and  of  the  land  on  which  it 
stands,  subject  to  a  cross- easement  of  support  and  for  other  com- 
mon needs  in  favor  of  the  other  proprietor,    jpp.  44£,  44^. 

Same. — Rights  of  Adjoining  Onmers. — Where  the  owner  of  a  lot  sells 
part  of  it,  restricting  in  the  deed  the  height  of  the  building  to  be 
erected  thereon  to  two  stories,  and  the  grantee  erects  a  building  to 
such  height,  a  party  wall  being  erected,  one-half  thereof  resting  on 
each  side  of  the  dividing  line,  the  restriction  in  the  deed  does  not 
give  the  grantor  therein  the  right  to  increase  the  height  of  the 
party  wall  above  the  second  stoiy  for  his  own  exclusive  use.    pp. 

From  the  Henry  Circuit  Court.    Affirmed. 
James  Brovm  and  W.  A,  Brovmy  for  appellant* 

r 

M.  E.  Forkner,  for  appellee, 

Howard,  J. — On  the  first  day  of  April,  1875,  the  ap- 
pellant lodge  was  the  owner  of  the  north  half  of  lot 
five  in  the  town  of  New  Castle.  On  the  north  side  of 
this  half  lot  a  two-story  brick  building  had  been 
erected  by  thp  lodge.  The  reihainder  of  the  lot  was  va- 
cant. On  that  day  the  appellant  conveyed  to  Barton 
and  Evan  Fairfield  nineteen  and  one-half  feet  off  of 
the  south  side  of  said  half  lot,  leaving  about  twenty 
feet  between  the  lodge  building  and  the  ground  so  con- 
veyed. 

The  deed  made  to  the  Fairfields  for  said  nineteen 
and  one-half  feet  contained  the  following  provision: 
"And  the  said  purchasers  agree  and  do  hereby  bind 
themselves  and  their  heirs  and  successors,  that  they 
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will  not  erect  upon  said  premises  a  house  higher  than 
two  stories,  of  fourteen  feet  each  in  the  clear." 

Afterwards,  on  December  11, 1876,  the  appellant  en- 
tered into  a  written  agreement  with  the  Fairfields, 
according  to  which  the  latter  were  given  the  privi- 
lege of  building  a  thirteen-inch  party  wall  on  the 
north  boundary  line  of  their  purchase,  six  and  one- 
half  inches  to  be  on  appellant's  land  and  six  and  one- 
half  inches  on  Fairfields'.  A  provision  in  this  agree- 
ment was  to  the  effect  that  whoever  should  join  or 
build  to  such  party  wall  should  pay  one-half  the  value 
of  the  same  at  the  time  of  joining,  ^^from  foundation 
to  top  of  wall,  and  from  front  ♦  ♦  ♦  back  to  end 
of  wall." 

On  May  29,  1878,  the  appellant  conveyed  to  one 
Cornelius  M.  Moore  all  the  land  between  its  lodge 
building  on  the  north  and  the  Fairfield  property  on 
ttie  south,  granting  to  him  also  the  "privilege  to  join 
and  build  to  the  south  wall  of  its  said  [lodge]  build- 
ing." 

On  August  22,  1878,  the  Fairfields  made  a  deed  to 
Moore,  conveying  to  him  all  their  interest  in  the  six 
and  one-half  inches  off  the  south  side  of  the  land 
bought  by  him  from  appellant,  and,  by  the  same  in- 
strument, also  sold  and  conveyed  to  him  "the  north 
half  of  the  brick  wall  now  situated  on  said  strip  of 
land,  and  the  right  to  adjoin  to  said  wall,  and  main- 
tain a  building  adjoined  thereto  perpetually." 

On  April  20,  1886,  Moore  deeded  his  land  to  one 
Simon  T.  Powell,  embracing  also  in  his  deed  all  priv- 
ileges held  by  him  as  to  adjoining  walls,  "including 
one-half  in  thickness  of  the  north  wall  of  the  Fair- 
field business  house." 

On  February  7,  1895,  appellee  purchased  the  Fair- 
field land;  and  on  June  8,  1895,  appellant  re-pnr- 
chased  the  Moore,  or  Powell   land.    Soon  after  mak- 
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ing  this  re-purchase  appellant  began  preparations  to 
construct  upon  the  land  a  three-story  brick  building, 
using  as  the  south  wall  thereof,  for  the  first  two 
stories,  the  Fairfield  party  wall,  now  owned  in  equal 
parts  by  appellant  and  appellee. 

Thereupon  appellee  instituted  this  action,  alleging 
in  her  complaint,  that  the  defendant  [appellant  here] 
is  unlawfully  and  without  right,  and  over  her  repeated 
requests  not  to  do  so,  "proceeding  to  build,  and  will 
build  and  construct,  unless  enjoined  by  this  court,  a 
thirteen-inch  wall  upon  the  top  of  said  partition  wall, 
twenty  feet  high,  extending  six  and  one-half  inches 
upon  the  lands  of  the  plaintiff,  claiming  unlawfully 
the  right  to' do  so,  and  denying  the  plaintiff's  right  to 
use  said  wall  when  so  built,  or  to  join  to  the  same  or 
build  her  building  now  situated  upon  her  said  land 
any  higher  in  any  manner  whatever;  that  if  permitted 
to  do  so  said  wall  will  constitute  a  permanent  and 
lasting  easement  upon  her  said  property,  and  if  pre- 
vented from  joining  to  the  same  or  building  her  build- 
ing any  higher  it  will  materially  and  irreparably  in- 
jure and  damage  her  said  property.^' 

The  prayer  was  for  a  temporary  restraining  order 
pending  the  hearing  of  the  cause,  and  that  upon  the 
final  hearing  the  appellant  "be  perpetually  enjoined 
and  restrained  from  building  upon  said  wall  or  tres- 
passing upon  that  part  thereof  owned  by  the  plain- 
tiff ♦  ♦  ♦.  And  if  adjudged  that  it  has  the  right  to 
construct  the  same,  she  prays  that  her  right  to  join 
said  wall  and  use  the  same  be  adjudged  and  quieted  in 
her." 

The  appellant  answered  in  two  paragraphs:  (1) 
denying  that  appellee  has  any  title  to  the  property  or 
property  rights  set  forth  in  her  complaint,  and  aver- 
ring that  appellant  has  a  perfect  right  to  build  said 
wall  without  let  or  hinderance  from  her;  (2)  averring 
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that  appellant  is  seized  in  fee  simple  of  one-half  of  the 
ground  upon  which  the  wall  rests,  and  is  the  owner  of 
and  in  possession  and  enjoyment  of  an  easement  in  the 
other  one-half,  and,  by  reason  of  such  seizure  and 
ownership,  has  the  right  to  carry  said  wall  up,  as  set 
forth  in  the  complaint. 

To  this  answer  appellee  replied  by  setting  out  all 
the  facts  in  detail,  as  we  have  already  stated  them, 
and  alleging  in  conclusion: 

Ist.  That  said  stipulation  in  said  original  deed 
from  appellant  to  the  Fairfields,  providing  that  the 
purchasers  would  not  erect  upon  said  premises  a  house 
higher  than  two  stories  of  fourteen  feet  each^  is  void, 
as  against  public  policy. 

2d.  That  no  right  of  easement  of  any  kind  was  re- 
served to  the  appellant  in  said  deed. 

3d.  That  whatever  easement  of  light  and  air  might 
be  implied  as  a  reservation  in  said  deed  was  aban- 
doned and  forfeited  by  the  conveyance  of  the  interven- 
ing property,  and  more  than  twepty  years  of  non-user, 
and  did  not  revive  by  the  reconveyance  of  said  prop- 
erty to  appellant. 

4th.  That  there  was  no  right  reserved  to  build  an 
individual  wall  and  rest  the  same  or  any  part  thereof 
upon  appellee's  land. 

There  was  a  finding  by  the  court  in  favor  of  appel- 
lee, and  a  decree  perpetually  enjoining  appellant 
**from  constructing  and  maintaining  said  wall,  or  any 
wall  resting  to  any  extent  upon  that  part  of  said  parti- 
tion wall  south  of  the  middle  line  thereof." 

Appellant's  answer,  as  also  the  brief  of  counsel,  pro- 
ceeds upon  two  theories:  First,  denying  to  appellee 
any  right  to  the  property  in  question,  that  is,  any  right 
to  so  much  of  her  nineteen  and  one-half  feet  as  ex- 
tends above  the  second  story  of  her  building;  and,  sec- 
ond, justifying  appellant's  action  in  the  premises  as 
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f  oimded  upon  its  right  in  and  to  the  party  wall,  and 
its  consequent  right  to  extend  the  same  above  the  sec- 
ond story. 

The  first  theory  is  based  upon  the  provision  in  the 
deed  from  appellant  to  the  Fairflelds,  by  vehich  the 
latter  agreed  not  to  erect  upon  the  premises  pur- 
chased a  house  higher  than  two  stories  of  fourteen 
feet  each.  This  agreement,  it  will  be  observed,  while 
detracting,  to  the  extent  stated,  from  the  right  of  the 
Fairfields  and  their  successors  to  use  their  property  as 
they  should  think  fit,  did  not  give  to  appellant  any 
right  to  any  part  of  the  property  conveyed,  that  is,  to 
any  part  of  appellee's  nineteen  and  one-half  feet,  un- 
less it  be  an  implied  right  to  an  easement  of  light  and 
air.  Consequently,  upon  this  theory,  appellant  could 
have  no  right  to  extend  the  wall  of  its  third  story  over 
or  upon  six  and  one-half  inches  of  appellee's  ground. 
The  most  that  could  be  contended  for,  according  to 
this  theory,  would  be  the  right  to  erect  such  wall  upon 
appellant's  own  ground  along  the  boundary  line  of  ap- 
pellee. 

Upon  the  other  theory,  namely,  that,  by  reason  of  its 
equal  interest  in  the  two-story  party  wall,  it  had  an 
exclusive  right  to  run  up  and  use  said  wall  for  its 
third  story,  appellant  must  also  fail.  Unless  by  agree- 
ment, clearly  expressed  or  necessarily  implied,  there 
can  be  no  such  thing  as  a  party  wall  for  the  use  of  one 
of  the  parties  to  the  exclusion  of  the  other.  A  party 
wall  has  been  defined  to  be  a  structure  for  the  common 
benefit  and  convenience  of  both  the  tenements  which 
it  separates,  and  either  party  may  use  it.  Such  a  wall 
is  a  substitute  for  a  separate  wall  to  each  adjoining  . 
owner,  and  neither  may  impair  its  value  as  to  the 
other.  The  ownership  has  sometimes,  though  perhaps 
incorrectly,  been  said  to  be  that  of  tenants  in  common. 
There  can,  however,  be  no  partition,  at  least  so  far  as 
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to  deprive  either  party  of  the  common  use  and  support 
of  the  whole  wall;  and  the  ownership  is  rather  joint, 
or  by  entireties,  each  owner  having  the  full  right  to 
the  use  of  the  whole  wall,  to  such  extent  as  may  be 
needed  for  his  own  side,  and  provided  only  such,  use 
does  not  conflict  with  the  equal  right  of  the  other 
party.  A  better  holding,  as  we  think,  and  that  which 
seems  to  obtain  in  this  jurisdiction,  is,  that  each  ad- 
joining proprietor  is  the  owner  in  severalty  of  his  part, 
both  of  the  wall  and  of  the  land  on  which  it  stands, 
subject  to  a  cross-easement  of  support,  and  for  other 
common  needs  in  favor  of  the  other  proprietor.  Block 
V.  Isliam,  28  Ind.  37,  92  Am.  Dec.  287,  and  note;  2 
Washb.Real  Prop.  (5th  ed.),386;  Tiedeman  Real  Prop., 
section  620;  Graves  v.  Smith,  87  Ala,  450,  5  L.  R.  A. 
298,  6  South.  308.  The  wall  is,  therefore,  to  be  used 
equally  by  both  parties  for  all  the  purposes  of  an  ex- 
terior wall.  Fettretch  v.  Leamy,  9  Bosw.  510 ;  Washb. 
Easem.  (4th  ed.),  608.  It  follows  that,  in  the  absence  of 
a  special  agreement  to  the  contrary,  such  a  wall  must 
be  solid  throughout.  It  may  contain  flues  or  pipes  for 
the  use  of  the  parties;  but  there  can  be  neither  doors 
or  windows  nor  other  openings  impairing  its  use  as  an 
exterior  wall,  or  by  which  the  privacy  of  either  party 
may  be  invaded.  Harber  v.  Evans,  101  Mo.  661,  10  L. 
R.  A.  41, 14  8.  W.  750,  and  authorities  there  cited,  also 
in  note  and  briefs;  Rice  Mod.  Law  Real  Prop.,  section 
199. 

The  agreement  as  to  the  party  wall  in  the  case  at 
bar,  both  in  the  contract  of  appellant  with  the  Fair- 
field^,  under  which  the  latter  built  the  wall,  and  also 
in  the  deed  from  the  Fairfields  to  Moore,  appellant^s 
grantee  and  remote  grantor,  by  which  deed  a  half  in- 
terest in  the  wall  was  conveyed  to^Moore,  and  under 
which  appellant  now  claims,  shows  the  structure  to 
be  a  party  wall,  simply,  along  the  whole  line  between 
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the  properties,  and  without  restriction  or  limitation  as 
to  height  or  otherwise.  Both  parties  are  treated  as 
having  each  an  equal  interest  in  the  wall.  While  either 
party,  therefore,  so  far  as  this  contract  is  concerned, 
might  continue  the  wall  upward,  provided  no  injury 
^were  thereby  done  to  the  safety  of  the  wall  or  to  the 
reciprocal  rights  of  the  other  party;  yet  the  wall  so 
carried  up  could  be  nothing  but  a  party  wall,  a  solid 
y^allf  and  the  other  party  could  not,  on  payment  of  his 
share  of  the  cost,  be  deprived  of  the  right  to  join 
thereto  whenever  he  wished  to  continue  his  building. 

In  Everett  v.  Edwards,  149  Mass.  588,  22  N.  E.  52,  the 
court  said:  "It  is  presumed  to  be  a  detriment  to  the 
owner  of  a  building  to  deprive  him  of  the  power  to 
make  additions  to  it,  and  grants  and  contracts  will  be 
construed  on  that  presumption  unless  it  is  controlled 
by  their  terms.  Not  only  would  a  provision  implied 
in  a  grant  of  a  party  wall  that  it  should  not  be  carried 
higher  than  as  originally  constructed,  be  contrary  to 
the  interest  and  the  apparent  intention  of  the  parties, 
but  it  would  not  be  in  accordance  with  public  policy. 
The  public  interest  is  not  promoted  by  putting  impedi- 
ments in  the  way  of  erecting  buildings,  and  the  law 
will  not  be  swift  to  construe  the  acts  of  parties  so  as 
to  produce  that  effect.  ♦  ♦  ♦  The  limitation  upon 
the  right  of  each  owner  to  use  the  wall  as  the  lateral 
wall  of  such  house  as  he  may  desire  to  erect  is  that 
he  shall  not  impair  the  value  of  the  wall  to  the  other 
owner.  If  one  owner  carries  up  the  wall,  the  addition 
becomes  part  of  the  party  wall,  and  the  owners  have 
equal  rights  in  it,  and  the  value  of  the  wall  to  either 
owner  cannot  be  thereby  impaired." 

The  trial  court  seems  to  have  granted  the  injunc- 
tion for  the  reason  that  appellant  was  preparing  to 
erect  or  continue,  not  the  party  wall,  but  a  wall  with 
openings  for  windows,  and  for  its  own  individual  and 
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exclusive  use.  This  it  was  rightly  held  appellant  could 
not  do.  There  is  nothing  in  the  decree,  however,  to 
prevent  appellant  from  erecting  a  wall  of  its  own, 
upon  its  own  ground,  to  any  height  it  may  deem  best, 
and  for  its  own  exclusive  use.  Neither  is  there  any- 
thing in  the  decree  to  prevent  appellant  from  chang- 
ing its  plan  and  continuing  the  present  party  wall  up, 
a  solid  wall  without  windows  or  other  openings,  and 
to  which  appellee  shall  have  a  right  to  join  whenever 
she  may  wish  to  add  to  the  height  of  her  present  build- 
ing. The  decree  is  not,  perhaps,  so  favorable  to  ap- 
pellee as  she  was  entitled  to  ask,  but  she  makes  no 
complaint  of  this,  and  asks  only  for  an  affirmance  of 
the  judgment. 

Judgment  affirmed. 

On  Petition  for  Rehearing. 

Howard,  J. — Counsel  for  appellant  seem  to  think 
that  the  principal  opinion  holds  that  the  lodge  had  no 
right  to  continue  up  the  party  wall,  or  that  if  it  did 
80  continue  up  such  wall,  the  appellee  might  use  it 
without  paying  her  proper  portion  of  the  cost.  No 
Buch  holdings  were  made.  The  opinion  held  that  if 
the  appellant  continued  the  wall  up  from  the  second 
story  it  should  be  continued  as  a  party  wall,  and  not 
as  a  private  wall  for  the  exclusive  use  of  appellant 
In  both  of  counsel's  briefs  for  a  rehearing  it  is  ad- 
mitted that  the  wall  built  upon  the  partj^  wall,  that  is, 
from  the  second  story  up,  and  being  of  course  six  and 
one-half  inches  over  on  apellee's  real  estate,  is  a 
wall  with  windows  looking  out  over  appellee's  prop- 
erty. Such  a  wall  is  not  a  party  wall,  but  a  private  ' 
wall  for  the  exclusive  use  of  the  appellant.  This  is 
not  in  fact  denied,  and  yet  counsel  seriously  contend 
that  appellant  had  a  right  to  build  such  a  wall  for  its 
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own  exclusive  use  over  upon  the  territory  of  the  ap- 
pellee.    If  appellant  has  any  easement  of  light  and 
air  over  appellee's  premises,  which  is  very  doubtful, 
it  must  seek  to  use  such  easement  from  its  own  prem- 
ises and  not  by  erecting  its  wall  upon  appellee's  prem- 
ises.   If,  on  the  other  hand,  appellant  chooses  to 
avail  itself  of  its  right  to  build  up  the  party  wall,  it 
may  do  so ;  but  it  cannot  deprive  appellee  of  the  right 
to  use  such  party  wall  on  payment  of  proper  compen- 
sation.   But  in  no  case  can  appellant  have  both  priv- 
ileges, that  is,  to  build  upon  the  party  wall,  and  so 
over  upon  appellee's  premises,  a  private  wall  for  its 
own  exclusive  use  and  benefit,  with  windows  looking 
out  over  appellee's  premises.    If  appellant  desires  a 
private  wall  it  must  erect  such  wall  upon  its  own 
premises;  and  if  it  desires  a  party  wall  it  must  make 
it  a  party  wall,  that  is,  a  wall  without  doors  or  win- 
dows, and  for  appellee's  use,  on  compensation  paid, 
as  well  as  for  its  own  use.    Under  the  decree  it  may 
exercise  either  privilege,  but  in  any  case  it  could  not 
have  both;  they  are  inconsistent. 
The  petition  is  overruled. 
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[Na  18,062.    Filed  April  20, 1897.] 

GaiMlNAli  Law. — Trial, — Argument  of  Counsel. — It  was  not  error  for 
the  lyroeecuting  attorney  in  his  argument  to  the  jury  to  properly 
comment  upon  evidence  which  showed  defendants  to  he  tramps, 
where  such  defendants  were  on  trial  for  assault  and  hattery  with 
intent  to  commit  murder,    p.  448. 

Crdonal  'LkW.'^Argumffnt  of  Counsel, — Error  of  Logic. — How 
Cured, — Harmless  Error,-- A  statement  to  the  jury  by  the  prose- 
cuting attorney  in  the  argument  of  a  criminal  cause  that  "the 
weaker  the  case  a  defendant  has,  in  a  criminal  case,  the  harder  they 
ory  reasonable  doubt,"  will  not  warrant  a  rerersal  of  the  judgment 
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where  the  instruction  of  the  court  placed  fully  and  f airlj  before  iht 
jury  the  rights  of  defendants  under  the  rule  of  reasonable  doiibi 
as  to  their  guilt  or  innocence,    p.  449. 

Instrttotions.— i^/iMo/  to  Oive. — It  is  not  error  to  refuse  to  give  an 
instruction  where  the  same  subject  was  fully  covered  by  other  in- 
structions given,    p.  450. 

Same. — Assault  and  Battery. — It  is  not  error  to  instruct  the  jury  in  the 
trial  of  a  case  of  assault  and  battery  that,  if  defendants  were  present 
at  the  time  of  the  commission  of  the  assault  and  remained  near  bf 
for  bhe  purpose  of  watching  and  giving  aid  if  necessary  thereto, 
they  would  be  guilty  of  aiding  and  abetting  in  the  commission  of 
the  crime,    pp.  460,  4^U 

Evidence. — Criminal  Law. — In  a  trial  for  an  assault  and  battery  with 
intent  to  kill,  evidence  that  defendants  resisted  arrest,  that  they 
attacked  and  endangered  the  lives  of  the  officers*  and  that  three  of 
them  thus  escaped,  were  circumstances  proper  to  be  brought  to  the 
knowledge  of  the  jury  for  the  purpose  of  determining  whether  such 
conduct  was  or  was  not  an  indication  of  guilt  of  the  crime  charged. 
p.  4Si. 

From  the  DeKalb  Circuit  Cotlrt.    Affirmed. 

S.  A.  Wood,  D.  M.  Link  and  F.  S.  Rohy,  for  ap- 
pellants. 

William  A.  Ketcham^  Attomey-Gteneral ;  Merrill 
Moores,  A.  E.  Davis,  J.  E.  Bose  and  F.  L.  Welsch- 
msr,  for  State. 

Howard,  J. — The  appellants  were  indicted  as 
"Charles  Reynolds,  whose  true  name  is  unknown^ 
William  Anderson,  whose  true  name  is  unknown,  and 
Joseph  Gay  lor,  whose  true  name  is  unknown."  As 
said  in  the  brief  of  their  counsel,  they  "were  at  the 
time  of  their  arrest  'tramps'  without  visible  occupa- 
tion." Counsel  also  intimate  that  the  prosecuting  wit- 
ness was  himself  a  tramp,  and  that  the  matters 
charged  against  appellants  were  simply  the  result  of  a 
drunken  quarrel  among  the  tramps,  being  the  prose- 
cuting witness,  the  appellants,  and  three  others  who 
escaped  arrest.  Counsel  for  the  State  advance  quite  a 
different  theory  and  point  to  evidence  in  the  record 
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which  supports  the  allegations  made  in  the  indict- 
ment. 

The  indictment  is  in  two  counts.  The  first  charges 
that  on  the  1st  day  of  April,  1896,  at  the  county  and 
State  named,  the  appellants  did  unlawfully,  felo- 
niously, willfully,  maliciously  and  with  premeditated 
malice,  in  a  rude,  insolent  and  angry  manner,  touch, 
beat,  strike,  wound,  injure,  and  with  great  violence 
throw  from  a  rapidly  moving  railroad  train,  one  Theo- 
dore Beilstin,  the  prosecuting  witness,  with  intent  to 
murder  the  said  Beilstin.  The  second  count  makes 
the  same  general  charge  against  appellants,  except 
that  it  is  alleged  that  the  acts  done  were  with  the  in- 
tent to  commit  robbery  and  grand  larceny. 

The  only  error  assigned  is  that  the  court  overruled 
the  motion  for  a  new  trial.  The  evidence  is  first  re- 
viewed by  counsel  for  appellants  with  the  purpose  of 
showing  that  it  was  not  sufficient  to  support  the  ver- 
dict. The  evidence  of  the  prosecuting  witness  cer- 
tainly does  support  the  verdict,  and  while  he  is  not, 
perhaps,  shown  to  be  himself  a  paragon  of  virtue,  we 
see  no  reason  to  hold  his  evidence  incompetent.  The 
verdict  is  also  supported  by  other  competent  evidence 
introduced  by  the  State. 

It  would  appear  that  the  six  tramps,  together  with 
the  prosecuting  witness,  whether  he  was  also  a  tramp 
or  not,  took  passage  on  the  "blind  platform"  of  a  bag- 
gage car,  between  that  and  an  express  car,  on  a  Bal- 
timore and  Ohio  passenger  train,  as  the  same  started 
west  from  Garrett  City.  There  is  evidence  to  show 
that  after  the  train  had  attained  a  speed  of  from  forty 
to  fifty  miles  an  hour  the  tramps  attacked  the  prose- 
cuting witness,  first  robbing  him  and  then  pitching 
him  headlong  from  the  platform;  that  he  alighted  on 
his  feet  and  went  back  to  Garrett,  where  he  caused  a 
telegram  to  be  sent  to  Bremen  for  the  arrest  of  his  as- 
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sailants;  and  that,  after  a  severe  struggle,  three  of  the 
tramps,  being  these  appellants,  were  arrested  at  Bre- 
men, and  were  afterwards  duly  tried  and  convicted. 
Anderson  was  sentenced  to  a  fine  and  imprisonment 
for  two  years,  and  the  remaining  appellants  to  a  fine 
and  imprisonment  for  five  years. 

Counsel  find  much  fault  with  certain  statements 
made  to  the  jury  by  the  prosecuting  attorney.  These 
statements  had  reference  chiefiy  to  the  character  of 
appellants  as  shown  in  the  evidence, — ^that  they  went 
under  various  names,  beat  their  way  over  the  country, 
drifted  about  without  having  lived  long  enough  in  anj 
community  to  have  formed  a  reputation,  and  others 
of  a  like  character. 

The  evidence  did  show  the  men  to  be  of  the  char- 
acter and  history  indicated ;  and  while  it  may  not  be  a 
crime  to  be  a  tramp,  and  while  it  is  a  sad  commentary 
upon  our  civilization  that  men  should  be  tramps,  yet 
we  are  unable  to  see  why  the  evidence  which  showed 
the  men  to  be  tramps  might  not  be  properly  com- 
mented upon.  The  previous  life,  habits,  and  surround- 
ings of  a  man  charged  with  a  crime,  may  always  be 
shown  for  the  purpose  of  enabling  the  jury  the  better 
to  apply  the  evidence  to  the  case  in  hand.  Some  in- 
discreet zeal  may,  perhaps,  have  been  displayed  by  the 
officer  of  the  State  in  characterizing  the  unfortu- 
nate men  before  him,  but  the  freedom  of  counsel  in 
presenting  a  case  to  the  jury  as  shown  in  the  evidence 
must  not  be  unduly  circumscribed.  The  court  did  ad- 
monish the  jury  not  to  consider  certain  of  the  more  in- 
temperate language  of  the  prosecuting  attorney;  and^ 
the  giving  to  the  jury  of  almost  all  the  instruetionB 
asked  for  by  the  appellants,  as  well  as  the  giving  of 
other  instructions,  secured,  as  we  think,  a  fair  con- 
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sideration  of  all  the  evidence  adduced  on  the  trial. 
See  Coleman  v.  State,  111  Ind.  563. 

In  the  course  of  his  argument  to  the  jury,  the  pros- 
ecutor used  this  language:  "Gentlemen,  the  weaker 
tbe  case  a  defendant  has,  in  a  criminal  case,  the 
harder  they  cry  reasonable  doubt." 

Of  this,  counsel  say:  "When  the  jury  retired  they 
had  before  them  for  consideration  as  one  of  the  ele- 
ments upon  which  to  make  up  their  verdict  the  fact^ 
a.8  thus  stated,  that  the  rule  of  reasonable  doubt  was 
an  indication,  when  invoked,  of  guilt." 

While  the  statement  was  objectionable,  as  tending 
to  discredit  a  rule  of  law, — ^a  rule  by  which  the  law 
throws  as  a  shield  over  every  person  charged  with 
crime  until  evidence  is  adduced  sufficient  to  disclose 
his  guilt  beyond  all  reasonable  doubt;  yet  we  do  not 
think  the  use  of  the  language  enough  to  warrant  a 
reversal  of  the  judgment.  As  said  in  Proctor  v.  De- 
Camp,  83  Ind.  559,  "Errors  in  logic,  or  in  law,  occur- 
ring in  the  address  to  the  jury,  cannot  be  made  a  cause 
for  overturning  the  verdict.  If  the  error  is  of  logic — if 
illogical  conclusions  are  drawn  or  illicit  inferences 
made — ^the  courts  cannot  correct  them  by  directing 
counsel  to  reason  logically.  If,  however,  counsel  state 
the  law  incorrectly  in  their  addresses  to  the  jury,  the 
adverse  party  can  secure  a  correction.  The  correction 
is  not  to  be  obtained  by  objecting  to  the  statements  of 
the  counsel  during  the  argument,  but  by  asking  the 
court  to  give  the  law  to  the  jury  in  its  instructions." 
See,  also,  Sage  v.  State,  127  Ind.  15. 

In  the  case  before  us  the  proper  course  was  taken  to 
correct  any  erroneous  impression  that  might  be  left 
upon  the  mind  of  the  jury  by  reason  of  the  language 
used  by  the  prosecuting  attorney.  The  instructions  of 
the  court  placed  fully  and  fairly  before  the  jury  the 
Vol.  147—29 
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rights  of  the  appellants,  under  the  rule  of  reasonable 
doubt,  as  to  their  guilt  pr  innocence. 

Complaint  is  made  because  the  court  refused  to  gire 
the  13th  instruction  asked  for  by  the  appellants,  and 
which  reads:  "If  you  have  a  reasonable  doubt  as  to 
whether  the  crime  charged  in  the  indictment  was  com- 
mitted, then  it  is  your  duty  to  acquit." 

An  instruction  more  favorable  to  appellants,  and 
covering  the  ground  of  the  foregoing,  was  instruction 
Ko.  5,  requested  by  appellants  and  given  by  the  court, 
as  follows:  "The  fact  that  a  crime  has  been  committed 
does  not  raise  any  presumption  against  the  defend- 
ants, and  unless  the  defendants  are  shown  to  hare 
committed  such  crime  you  should  acquit  them."  And, 
in  addition,  in  the  2d,  6th,  and  7th  instructions  asked 
by  appellants  and  given  by  the  court,  the  utmost  pro- 
tection was  thrown  around  them  as  to  the  nature  of  a 
reasonable  doubt,  and  the  duty  of  the  jury  to  acquit 
unless  guilt  is  shown  beyond  all  reasonable  doubt. 
Further  protection  is  given  in  the  3d  of  these  instruc- 
tions, which  charges  that  no  conviction  can  be  had 
upon  mere  belief,  supposition  or  suspicion,  but  that 
the  belief  of  the  jury  must  be  founded  upon  legal  evi- 
dence introduced  upon  the  trial. 

Fault  is  found  with  instruction  25,  requested  by  the 
State  and  given  by  the  court,  in  which  it  is  charged 
that  if  the  appellants  were  present  at  the  time  of  the 
commission  of  the  assault,  or  assault  and  battery,  and 
remained  near  by  for  the  purpose  of  watching  and  giv- 
ing aid,  if  necessary,  thereto,  they  would  be  guilty  of 
aiding  and  abetting  in  the  commission  of  the  crime. 
That  is  a  charge  of  conspiracy  to  commit  the  crime  for 
which  the  appellants  were  indicted.  The  evidence 
showed  that  the  crime  was  committed  by  the  six  men 
on  the  car  platform  and  pointed  to  them  all  as  par- 
ticipators. 


NOVEMBER  TERM,  1896— Vol.  147.        451 
Anderson  et  al.  v.  The  State. 

In  Williams  v.  StatCy  47  Ind.  568,  it  was  distinctly 
lield  that  one  who  is  present  aiding  and  abetting  in 
tbe  commission  of  a  felony  is  a  principal  in  the  crime 
committed. 

There  was  evidence  to  show  that  after  appellants 
and  their  companions  on  the  platform  had  robbed  the 
prosecuting  witness,  one  of  them  said,  "To  hell  with 
him,  throw  him  off."  "Do  away  with  the  son  of  a 
b — h."  •  That  he  begged  for  mercy,  for  his  wife  and 
child's  sake,  and  the  reply  came,  "To  hell  with  him, 
throw  him  off,  we  got  to  get  rid  of  that  fellow;"  and 

m 

more  evidence  to  the  same  effect. 

In  relation  to  this  evidence,  the  court,  in  the  11th  in- 
struction requested  by  the  State,  charged  the  jury  as 
follows:  "Every  man  is  presumed  to  intend  the  nat- 
ural, necessary,  and  probable  consequences  of  an  act 
which  he  intentionally  performs,  and  if  you  find  that 
the  defendants  perpetrated  an  assault  and  battery 
upon  said  Theodore  Beilstin,  and  did  throw  him,  the 
said  Theodore  Beilstin,  from  a  rapidly  moving  rail- 
road train  in  such  a  manner  that  it  was  reasonably 
calculated  to  destroy  human  life,  then  you  are  at  lib- 
erty to  infer  that  the  defendants  intended  to  kill  said 
Theodore  Beilstin,  from  such  facts." 

We  can  see  no  error  in  the  instruction.  That  the 
witness  was  not  killed  does  not  make  the  instruction 
bad.  Had  he  struck  on  his  head  instead  of  upon  his 
feet  there  would  probably  have  been  actual  murder; 
and,  instead  of  imprisonment  for  two  or  five  years,  the 
appellants  might  have  been  imprisoned  for  lifC;  or 
even  sentenced  to  death. 

It  is  not  necessary  to  give  further  consideration  to 
rulings  on  the  instructions.  The  instructions  refused 
were  either  incoiTect  or  were  unnecessarv  because  of 
other  instructions  given.  In  those  modified,  the  mod- 
ifications were  necessary  in  order  to  make  them  appli- 
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cable  to  the  evidence  adduced.  The  instractions  given 
were  substantially  correct  statements  of  the  law  as  ap- 
plicable to  the  evidence,  and  were  quite  as  favorable 
to  the  appellants  as  they  were  entitled  to  ask. 

In  the  evidence  given  as  to  the  resistance  made  to 
the  Bremen  officers  who  attempted  to  arrest  the  appel- 
lants and  their  companions,  mention  is  made  of  a  re- 
volver used  by  one  of  them,  and  with  which  an  effort 
was  made  by  him  to  kill  one  of  the  officers,  and  coun- 
sel complain  because  this  revolver  was  brought  into 
court  and  identified.  That  those  accused  of  the  crime 
charged  should  have  resisted  arrest,  that  they  at- 
tacked and  endangered  the  lives  of  the  officers,  and 
that  three  of  them  thus  escaped,  were  circumstances 
proper  to  be  brought  to  the  knowledge  of  the  jury,, 
not  for  the  purpose  of  showing  that  they  were  guilty 
of  the  additional  crime  of  assaulting  the  officers  or  re- 
sisting arrest,  but  for  the  purpose  of  determining 
whether  such  conduct  was  or  was  not  an  indication  of 
guilt  of  the  crime  charged;  and  the  court  particularly 
instructed  the  jury  as  to  the  force  and  effect  of  such 
evidence.  The  production  of  the  revolver  was  a 
proper  incident  to  the  giving  of  this  evidence. 

We  have  found  no  available  error  in  the  record,  ami 
are  satisfied  that  leniency,  rather  than  severity,  was 
shown  in  the  trial  of  the  appellants. 

Judgment  affirmed. 


Myers  v.  Gibson. 

IS  8o5|  [No.  18,154.    Filed  April  20.  1897.] 

15S    605 

flPiBl        CouNTiBS. — Allowance  of  Claim, — Arbitration  and  ./iuxml-^Boanls 
'^  ^  of  county  oommiasioners  have  no  power  to  submit  disputes  oon* 

oeming  claims  against  the  county  to  arbitration,  and  the  allowance 
of  an  award  so  made  is  without  authority  and  void. 
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Same. — Allowance  of  Claim. — Arbitration  and  AvxircL — Appeal  by 
Taxpayer. — ^Any  taxpayer  of  the  county  may  appeal  from  the  ac- 
tion of  the  board  of  county  conmussioners  confirming  an  award  of 
arbitrators  on  a  claim  against  the  county. 

From  the  Fulton  Circuit  Court.  Reversed. 
Enoch  MyerSy  for  appellant. 

Nelson  &  Myers,  L  Conner  and  J.  Rowleyj  for 
appellee. 

Monks,  J. — On  August  28, 1896,  at  a  special  session 
of  the  board  of  commissioners  of  Fulton  county,  ap- 
pellee filed  a  claim  against  said  county,  one  of  the 
items  of  which  was,  "For  sub-basement,  f  19.996.42.'' 
Said  item  was  disallowed  and  the  remainder  of  the 
claim  was  allowed.  On  the  next  day,  August  29,  said 
board  of  commissioners  entered  into  and  signed  a 
written  agreement  with  appellee,  "that  all  matters  in 
dispute  between  the  parties  concerning  the  extra  work 
in  the  foundation  and  sub-basement  of  the  new  court- 
house, including  material  used,  labor  employed  in  the 
construction  of  the  same,  and  the  value  thereof,  be 
submitted  to  arbitration  for  determination  and  ad- 
justment." And  "that  said  award  shall  be  entered  of 
record  in  the  commissioners'  court  aforesaid,  as  a  rule 
of  said  court."  Afterwards,  on  September  7, 1896,  the 
first  day  of  the  September  session  of  the  board,  the  ar- 
bitrators filed  before  said  board  of  commissionera 
their  award,  in  which  they  found  and  awarded  that 
appellee  should  receive  the  sum  of  $18,624.17,  in  full, 
of  all  demands  against  the  county  of  Fulton.  After- 
wards, on  September  10,  1896,  the  board  of  commis- 
sioners of  said  county,  over  the  written  protest  of  ap- 
pellant, confirmed  said  award  and  allowed  $18,624.17, 
the  amount  of  said  award,  and  ordered  the  auditor  to 
issue  a  warrant  in  favor  of  appellee  therefor  "in  full 
payment,  settlement  and  satisfaction  of  said  extra 
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work  and  materials.''  Afterwards,  in  proper  time,  ap- 
pellant filed  the  affidavit  required  by  section  7859, 
Burns'  R.  S.  1894  (5772,  R.  S.  1881),  and  prayed  an  ap- 
peal to  the  circuit  court.  A  transcript  of  the  proceed- 
ings, as  heretofore  set  out,  was  certified  to  the  circuit 
court.  In  the  circuit  court  appellee  filed  a  motion  to 
dismiss  the  appeal,  and  appellant  filed  a  motion  to 
dismiss  the  cause  appealed,  for  the  reason  that  the 
board  of  commissioners  had  no  jurisdiction  over  the 
same.  The  court  overruled  appellant's  motion  to  dis- 
miss the  proceeding,  to  which  ruling  appellant  ex- 
cepted, and  the  court  sustained  the  appellee's  motion 
to  dismiss  the  appeal,  to  which  ruling  of  the  court  ap- 
pellant excepted.  The  court  thereupon  rendered  judg- 
ment, dismissing  said  appeal,  and  for  costs  against  ap- 
pellant. 

The  errors  assigned  call  in  question  the  action  of 
the  court  in  overruling  appellant's  motion  to  dismiss 
said  cause,  and  in  sustaining  appellee's  motion  to  dis- 
miss the  appeal. 

It  is  insisted  by  appellant  that  boards  of  county  com- 
missioners in  this  State  have  no  power  to  submit  dis- 
putes, concerning  claims  against  the  county,  to  arbi- 
tration; and  that,  therefore,  the  submission  of  appel- 
lee's claim  against  the  county  to  arbitration,  and  the 
confirmation  and  allowance  of  the  award,  was  without 
authority  and  void.  We  concur  in  this  contention  of 
appellant.  The  boards  of  commissioners  have  no 
powers  except  such  as  are  expressly  or  impliedly  given 
by  statute.  Their  powers  are  limited  and  must  be  ex- 
ercised in  the  manner  provided  by  statute.  State  ex 
rel.y  V.  Harty  144  Ind.  107,  and  cases  cited,  33  L.  R.  A. 
118;  Board,  etc.,  v.  Allman,  Admr.,  142  Ind.  573,  578  and 
cases  cited.  The  power  exercised  by  the  board  of  com- 
missioners in  this  case  is  not  expressly  given  by  stat- 
ute, but,  on  the  contrary,  is  at  least  impliedly  denied. 
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Section  7845,  Burns'  R.  S.  1894  (5758,  R.  S.  1881)  re- 
quires that  whenever  any  person  has  a  claim  against 
the  county  he  shall  file  it  with  the  county  auditor,  to 
be  by  him  presented  to  the  board  of  county  commis-. 
«ioners.  It  is  expressly  provided  by  statute,  section 
7848,  Burns'  R.  S.  1894  (5761,  R.  S.  1881),  that  "no  al- 
lowance shall  be  made  by  such  commissioners,  unless 
the  claimant  shall  file  with  such  commissioners  a  de- 
tailed statement  of  the  items  and  dates  of  charges,  nor 
until  such  competent  proof  thereof  is  adduced  in  favor 
of  such  claim  as  is  required  in  other  courts;  but  if  the 
truth  of  such  charge  be  known  to  such  commissioners, 
it  may  be  allowed  without  other  proof,  upon  that  fact 
being  entered  of  record  in  the  proceeding  about  the 
claim." 

Under  the  provisions  of  sections  7856,  7858,  Burns' 
R.  S.  1894  (5769,  5771,  R.  S.  1881),  an  appeal  may  be 
taken  from  all  decisions  for  allowances  other  than  for 
services  voluntarily  rendered  or  things  voluntarily 
furnished,  within  thirty  days,  to  the  circuit  or  supe- 
rior court,  the  party  taking  the  appeal  giving  bond 
against  cost.  Under  section  7859,  Burns'  R,  S.  1894 
(5772,  R.  g.  1881)  this  appeal  may  be  taken  by  any  tax- 
payer of  the  county,  whether  a  party  to  the  proceeding 
or  not.  Otmmill  v.  Arthur,  125  Ind.  258;  State  ex  rel. 
V.  Benson^  70  Ind.  481;  Fordyce  v.  Board,  etc.,  28  Ind. 
454. 

It  is  evident  that  a  board  of  commissioners  has 
no  power  to  allow  any  claim  against  the  county,  un- 
less a  detailed  statement  of  the  items  and  dates  of 
charges  is  filed,  as  required  by  section  7848  (5761), 
supra;  and  that  when  so  filed  it  is  the  imperative  duty 
of  the  commissioners,  under  said  section,  not  to  allow 
said  claim  until  the  same  proof  is  given  in  favor  there- 
of, as  is  required  in  other  courts,  except  that  in  cases 
where  the  commissioners  have  personal  knowledge 
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that  the  claim  is  correct  and  the  county  is  liable  there- 
for, the  same  may  be  allowed  without  proof,  provided 
the  fact  of  such  knowledge  on  the  part  of  the  commis- 
,  sioners  is  entered  of  record  in  the  order  of  allowance. 
These  provisions  of  said  section  are  mandatory,  and 
must  be  complied  with  by  the  board  of  commissioners 
in  the  allowance  of  all  claims. 

As  boards  of  commissioners,  under  our  statutes, 
have   exclusive,    original    jurisdiction  of    all  claims 
against  the  county,  no  court  can  acquire  jurisdic- 
tion of  a  claim  against  the  county,  except  where  the 
claim,  or  a  part  thereof,  is  allowed  and  a  taxpayer  ap- 
peals, or  where  the  claim  is  disallowed  in  whole  or  in 
part,  and  the  claimant  appeals  or  brings  an  action 
against  the  county  therefor.      Sections  7847,  7856, 
Bums'  R.  S.  1894  (5760,  5769,  R.  S.  1881);  Bass  Fom- 
drj/y  etc.y  Works  v.  Boardy  efc,  115  Ind.  234, 141  Ind. 
68;  Boardy  etc.y  v.  ITartem,  108  Ind,  164,  167;  Boardy 
etc.y  V.  Maxwelly  101  Ind.  268;  State^  ex  rel.  v.  Boardy 
etc.y  101  Ind.  69;  Ffaffy.  Statey  ex  rel.y  94  Ind.  529; 
Boardy  etc.y  v.  Horty  87  Ind.  356. 

Construing  the  foregoing  sections  of  the  statutes  in 
regard  to  the  allowance  of  claims  against  a  county, 
and  appeals  therefrom,  it  is  <51ear  that  the  legislature 
intended  that  the  taxpayers  of  the  county  should  have 
an  opportunity  to  appeal  from  every  allowance  made 
by  the  board  of  commissioners,  except  allowances 
for  services  voluntarily  rendered  or  things  voluntarily 
furnished,  and  to  contest  the  claimant's  right  to  such 
allowance  in  the  circuit  or  superior  court.  This  right 
was  given  to  the  taxpayers,  those  most  directly  inter- 
ested, to  enable  them  to  make  all  legal  and  equitable 
defenses  to  claims  allowed  against  the  county,  and 
was  for  the  protection  of  the  public  funds. 

If  the  board  of  commissioners  has  the  power  to  sub- 
mit claims  against  the  county  to  arbitration,  and  is 
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bound  by  the  award,  the  question  whether  or  not  the 
claim  is  correct  or  the  county  is  liable  therefor,  cannot 
be  the  subject  of  inquiry,  unless  the  award  is  set  aside. 
The  award  would  be  conclusive  as  to  the  liability  of 
the  county,  so  long  as  it  stands.  For  the  rule  is  that  a 
valid  award  settles  the  matter  submitted,  and  pre- 
cludes inquiry  as  to  whether  or  not  a  good  cause  of  ac- 
tion existed,  or  whether  there  was  any  defense  thereto. 
DilkSy  Admr.y  v.  Hammond^  86  Ind.  663;  Indiana 
Ins.  Co.  V.  Brehm,  88  Ind.  578,  583;  Bussell  v.  Smithy 
87  Ind.  457,  466-470;  Baltes  v.  Bass  Foundry,  etc.y 
Works,  129  Ind.  185,  and  cases  cited;  Terre  Haute, 
etc.,  B.  B.  Co.  V.  Harris,  126  Ind.  7;  Walters  v. 
Hutchins\  Admx.,  29  Ind.  136;  2  Am.  and  Eng.  Ency. 
of  law  (2d  ed.),  794,  798. 

It  follows  that,  if  the  board  of  commissioners  have 
the  power  to  submit  claims  against  the  county  to  arbi- 
tration, the  requirements  of  section  7848  (5761),  supra, 
in  regard  to  filing  claims  and  the  proof  required,  etc., 
could  be  disregarded,  and  the  sections  giving  tax- 
payers the  right  to  appeal  and  make  all  defenses,  legal 
and  equitable  for  the  county,  rendered  of  no  avail. 

To  adjudge  that  boards  of  county  commissioners 
have  such  power  would  render  ineffectual  many  laws 
enacted  for  the  protection  of  the  public  funds.  Be- 
sides the  provisions  of  the  statutes  concerning  the  al- 
lowance of  claims  against  the  county  and  the  right  of 
appeal  therefrom,  are  inconsistent  with  and  abso- 
lutely negative  the  right  of  the  board  of  commission- 
ers to  exercise  any  such  power. 

We  therefore  hold  that  boards  of  county  commis- 
fiioners  in  this  State  have  no  power  to  submit  to  arbi- 
tration claims  against  the  county.  It  follows  that  the 
award  in  favor  of  appellee  against  Fulton  county,  and 
the  order  of  the  board  of  commissioners  affirming  the 
sam^;  and  ordering  the  auditor  to  issue  to  appellee  a 
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warrant  for  the  amount  of  said  award,  were  without 
jurisdiction  and  void.  The  decision  of  the  board  of 
county  commissioners  in  confirming  said  award  and 
ordering  the  issuance  of  said  warrant  was  one  from 
which  appellant  had  the  right  to  appeal  under  the 
statutes.  Millisor  v.  Wagner,  133  Ind.  400,  403 ;  Louis- 
ville,  etc.y  R.  W.  Co,  v.  Lockridge,  93  Ind.  191,  and  cases 
cited. 

The  court,  therefore,  erred  in  sustaining  appellee's 
motion  to  dismiss  the  appeal  and  also  erred  in  oyer- 
ruling  appellant's  motion  to  dismiss  the  proceeding 
for  want  of  jurisdiction  of  the  board  of  commissioners. 

Judgment  reversed,  with  instructions  to  set  aside 
the  order  dismissing  said  appeal,  and  to  overrule  the 
motion  to  dismiss  said  appeal  and  sustain  appellant's 
motion  to  dismiss  the  proceeding. 


1147^    ^  Galentine  et  al.  v.  Brubaker  et  al. 

1169        209( 

[No.  17.705.    FUed  April  21,  1897.] 

AmtAL  AND  Error.— Dececfen^x*  Estates,— Transcript— When  FOei. 
Statute  Construed.— Qeotion  2610,  Bums'  R.  S.  1894  (2455  R.  S. 
1881),  providing  that  appeals  from  any  decision  growing  out  of 
any  matter  connected  with  a  decedent's  estate  must  be  taken  within 
thirty  days  from  the  filing  of  the  bond,  and  that  such  bond  must  be 
filed  within  ten  days  after  the  decision  is  made,  applies  to  the  final 
adjudication  of  the  questions  in  issue,  and  not  to  a  former  partial 
and  incomplete  entry  of  the  court's  judgment,    pp.  459-461. 

Decedents'  Estates. — Action  to  Set  Aside  Fraudulent  Conveyance.-- 
Limitation  of  Action. — Statute  Construed. — A.  complaint  by  an  ad- 
ministrator to  sell  lands  of  decedent  to  pay  debts  and  incidentally 
set  aside  conveyances  thereof  fraudulently  made,  which  shows  on 
its  face  that  the  cause  of  action  therein  alleged  was  not  brought 
within  five  years  from  the  death  of  the  alleged  owner  and  grantor 
of  such  lands,  is,  under  sections  2487,  Bums'  R.  S.  1894  (2384  R.  S. 
1881),  insufficient  as  against  a  demurrer  by  parties  in  interest  other 
than  the  grantees  therein,    pp.  461-403. 
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Special  Findino. — Sufficiency  of. — Decedents^  Estates. — In  an  action 
by  an  administrator  to  set  aside  certain  deeds  and  incumbrances  as 
frandnlent,  a  special  finding  which  does  not  find  any  facts  in  refer- 
ence to  the  invalidity  of  such  liens  is  insufficient  to  support  a  judg- 
ment setting  aside  such  liens  as  fraudulent,    p.  4^3. 

From  the  Kosciusko  Circuit  Court.     Reversed. 

Charles  Kellison  and  C.  P.  Drummondy  for  appel- 
lants. 

J.  H.  Brubaker^  for  appellees. 

Hackney,  J. — This  was  a  proceeding  by  the  appel- 
lee^  as  administrator,  to  sell  lands  to  pay  the  debts  of 
the  estate  of  his  decedent,  and  incidentally  he  sought 
to  declare  void  certain  conveyances  to  and  incum- 
brances by  the  appellants,  because  of  an  alleged  frauds 
ulent  conspiracy  between  the  decedent  and  the  appel- 
lants in  making  such  conveyances  and  creating  such 
incumbrances  to  defeat  the  creditors  of  the  decedent, 
and  because  the  same  were  voluntary  and  without 
consideration.  On  a  former  appeal  in  this  case  this 
proceeding  was  adjudged  to  be  pursuant  to  and  by 
virtue  of  the  act  for  the  settlement  of  decedent's  es- 
tates, and  as  to  the  appeal,  was  governed  by  the  provi- 
sions of  that  act,  sections  2609,  2610,  Burns'  R.  S.  1894 
(2454,  2455,  B.  S.  1881),  and  that  such  an  appeal  was, 
therefore,  required  to  be  taken  within  thirty  days  from 
the  filing  of  a  bond,  and  that  such  bond  should  have 
been  filed  within  ten  days  after  the  decision  was  made. 
See  Galeiitine  v.  ^\-oody  Admr.,  137  Ind.  532.  The  first 
question  presented  upon  this  appeal  arises  upon  the 
api)ellee's  motion  to  dismiss  the  appeal  because  not 
taken  in  compliance  with  the  provisions  of  said  act. 
Appellants  do  not  question  that  their  appeal  should 
be  governed  by  that  act,  but  they  insist  that  they  have 
complied  with  its  provisions.  On  June  17,  1892,  upon 
special  findings  and  conclusions  of  law,  and  over  a 
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motion  by  the  appellants  for  a  new  trial,  the  court 
made  an  entry  adjudging  that  said  conveyances  were 
fraudulent,  void,  and  should  be  set  aside;  that  appel- 
lants had  no  interest  in  the  lands  and  showing  the  fil- 
ing by  the  appellees'  predecessor,  who  instituted  the 
proceeding,  of  an  appraisement  of  said  lands.  Treating 
that  entry  as  a  final  judgment  which  authorized  an  ap- 
peal, these  appellants,  after  forty  days  from  said  date, 
filed  their  transcript  in  this  court  attempting  to  ap- 
peal from  such  supposed  final  judgment.  Without 
attention  to  the  question  as  to  whether  such  entry  was 
or  was  not  a  final  judgment,  this  court  held,  in  the  case 
cited,  that  the  appeal  was  not  properly  taken  in  com- 
pliance with  the  statute  above  cited.  Thereafter  and 
on  the  13th  day  of  June,  1895,  the  court  entered  its 
final  order  of  sale,  and  completed  thereby  the  rendi- 
tion of  the  judgment  sought  by  the  proceeding.  The 
transcript  upon  this  appeal  was  filed  July  20.  1895, 
less  than  thirty  days  from  the  entry  last  mentioned, 
the  filing  of  which  was  preceded  by  the  filing  of  an 
appeal  bond  within  less  than  ten  days  from  said  June 
13,  1895.  It  appears,  therefore,  that  the  first  entry 
was  but  a  partial  and  incomplete  entry  of  the  court's 
judgment;  that  the  full  merits  of  the  case  were  not  de- 
termined and  the  final  adjudication  upon  the  issues 
was  not  rendered  until  June  13,  1895.  Judge  Elliott, 
in  his  Appellate  Procedure,  section  83,  says:  "No 
order  is  final  in  such  sense  as  to  constitute  a  final 
judgment  unless  it  disposes  of  the  main  case  so  far  as 
there  is  power  in  the  trial  court  to  decide  upon  the 
questions  presented  by  the  issues,  no  matter  how 
clearly  and  decisively  the  order  may  indicate  what 
the  ultimate  judgment  will  be." 

In  Newark,  etc..  Plank  Road  Co.  v.  Elmer ,  9  N.  J.  Eq. 
754,  it  was  held  that  if  a  decree  leaves  important 
questions  open  for  further  adjudication,  it  is  not  a 
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final  decree.  See,  also,  2  Ency.  PL  and  Pr.,  p.  254.  An 
important  issue  was  not  disposed  of  by  the  first  entry, 
namely,  that  as  to  the  liability  of  the  property  to  sale 
for  the  payment  of  debts.  The  heirs  were  parties  and 
the  appellants  were  interested  in  the  issue  since  the 
fraud  im  the  conveyances  did  not  avoid  them,  except 
that  it  became  necessary  to  pay  the  debts.  The  mo- 
tion to  dismiss  is  overruled. 

The  principal  appellants,  those  who  assign  error, 
are  John  K.  Lawrence,  Mary  J.  Lawrence,  James  H. 
Matchett  and  M.  Alice  Matchett,  and  they  severally 
assign  as  error:  1,  that  the  complaint  did  not  state  a 
cause  of  action;  2,  that  the  court  had  no  jurisdiction; 
3,  the  overruling  of  a  demurrer  to  the  first  paragraph 
of  complaint;  4,  the  overruling  of  a  demurrer  to  the 
second  paragraph  of  complaint;  5,  error  in  the  conclu- 
sions of  law  stated;  6,  overruling  motion  for  venire 
de  novo;  7,  overruling  motion  for  new  trial;  8.  overrul- 
ing motion  in  arrest  of  judgment,  and,  9,  in  rendering 
judgment  June  13,  1895,  ordering  sale  of  the  land. 
The  first  paragraph  of  complaint  was  filed  April  6, 
1888,  and  sought  to  set  aside  a  voluntary  deed  made 
to  John  K.  Lawrence'  and  James  H.  Matchett  on  the 
23d  day  of  April,  1882,  by  the  decedent,  his  wife  and 
Morris  D.  Qalentine.  It  was  alleged  that  the  decedent 
departed  this  life  March  13, 1884,  and  there  were  alle- 
gations of  fraudulent  intent,  the  absence  of  other 
property,  the  existence  of  debts,  the  assertion  of  un- 
fotLuded  liens  by  the  appellants  and  other  allegations 
as  to  the  necessity  for  selling  said  lands.  The  second 
paragraph  of  complaint,  filed  April  6,  1892,  alleged  a 
voluntary  conveyance  of  a  part  of  said  lands  on  March 
1st,  1882,  by  the  decedent,  to  his  sons,  said  Norris  D. 
Oalentine  and  Allen  S.  Galentine;  the  same  facts  as 
to  the  death  of  said  decedent  and  the  necessity  for  a 
sale  of  said  lands  to  pay  debts,  and  alleged  that  the 
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appellants  asserted  liens  that  were  unfounded.    It  is 
insisted  that  the  demurrer  of  the  appellants.  La-w- 
rence  and  Matehett,  should  have  been  sustained  to  the 
second  paragraph  of  the  complaint  for  the  reason  that 
it  appeared  upon  the  face  of  the  pleading  that  the 
cause  of  action  therein  alleged  was  not  sought  to  be 
maintained  within  five  years  from  the  death  of  the  in- 
testate, Nicholas  W.  Galentine,  the  alleged  owner  and 
grantor  of  said  lands.     The  only  suggestion  offered 
by  the  appellee  against  this  proposition  is  that  said 
appellants  have  no  interest  in  the  question,  and  that 
the  grantees  in  said  deed,  Norris  D.  and  Allen  S.  Gal- 
entine, alone  could  raise  that  question.    The  statute 
which  authorizes  the  proceeding  contains  the  follow- 
ing provision :  "*    *    *    and  no  proceeding  by  any  ex- 
ecutor or  administrator,  to  sell  any  lands  so  fraudu- 
lently conveyed,  shall  be  maintained,  unless  the  same 
shall  be  instituted  within  five  vears  after  the  death  of 
the  testator  or  intestate."    Section  2487,  Burns'  R  S. 
1894  (2334,  R.  S.  1881).    Statutes  of  the  character  of 
this  are  not,  strictly  speaking,  statutes  of  limitation, 
but  they  express  a  condition  upon  the  right  to  pursue  a 
remedy  given  and  are  held  to  preclude  recovery  where 
the  condition  has  not  been  complied  with.     Cox  v. 
Hunter,  79  Ind.  590;  Bartlett  v.  Manor,  146  Ind.  621, 
and  cases  there  cited.    It  appearing  from  the  allega- 
tions of  this  paragraph  of  the  complaint  that  Nicholas 
W.  Galentine  had  been  dead  eight  years  when  tl^e 
remedy  was  sought,  and  there  being  no  exception  to 
the  requirement  that  it  should  have  been  sought  with- 
in five  vears,  the  administrator  could  not  attack  the 
conveyance.    It  was  upon  the  right  to  attack  the  con- 
veyance that  the  administrator  had  any  purpose  or 
privilege  to  attack  the  alleged  unfounded  liens  and 
claims  of  the  appellants  against  said  lands.     With- 
out the  right  to  attack  the  conveyance  no  right  ex- 
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ifi-ted  to  attack  the  alleged  liens.  It  is  plain,  therefore, 
til  at,  failing  in  the  right  to  attack  the  conveyance,  no 
right  existed  to  attack  the  liens,  and  that  these  appel- 
lants were  interested  in  the  question  of  the  prelimi- 
nary right  and  could  object  to  an  attack  upon  their 
liens.  The  second  paragraph  of  complaint  was  bad, 
and  the  appellants'  demurrer  thereto  should  have 
l>een  sustained. 

In  the  court's  special  findings  it  is  not  stated  that 
the  suit,  as  to  either  paragraph,  was  brought  with- 
in the  statutory  period,  and  it  may  well  be  doubted 
if  the  judgment  was  sufficiently  supported  without 
such  finding.  A  more  serious  objection,  however, 
to  the  findings  in  their  support  of  the  conclusions 
of  law  against  the  appellants  as  to  their  judgments 
and  mortgage  liens  was  that  no  fact  was  found  with 
reference  to  the  invalidity  of  such  liens.  The  first  par- 
agraph of  complaint  specifically  alleged  the  existence 
of  liens  of  the  character  mentioned  and  sought  to  have 
them  declared  invalid  for  the  alleged  fraud.  The 
court  concluded,  first,  that  the  law  was  with  the  ap- 
pellee, and,  second,  that  the  two  deeds  were  invalid. 
The  judgment  was  as  broad  as  the  conclusions  of  law, 
and  declared  that  the  appellants  had  no  interest  in  or 
right  to  said  lands  and  that  the  title  be  quieted  in  the 
appellee.  This  judgment  could  not  stand  as  to  the 
liens  of  the  appellants  without  some  fact  to  be  found 
concerning  the  invalidity  of  the  alleged  liens.  The 
question  is  not  one  where  the  silence  of  the  findings 
raises  the  presumption  of  an  adverse  finding  against 
the  appellants.  The  issue,  the  invalidity  of  the  appar- 
ent liens,  devolved  upon  the  appellee,  and  presump- 
tions would  arise  rather  against  him.  But  since  no 
motion  for  judgment  in  favor  of  the  appellants  was 
made  their  relief  was  by  motion  for  a  new  trial  or  ex- 
ceptions to  the  conclusions  of  law.    Other  assignments 
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of  error  were  either  waived  by  the  failure  to  argue 
them  or,  like  the  ninth,  they  present  no  available  ques- 
tion.   McOinnis  v.  Boydy  144  Ind.  393. 

The  judgment  of  the  lower  court  is  reversed,  with 
instructions  to  sustain  the  demurrer  of  the  appellants 
to  the  second  paragraph  of  complaint  and  to  grant  a 
new  trial. 


Moore  et  al.  v.  Hewttt. 

[No.  18,207.    Filed  April,  21.  1897.] 


158  m  Affeal  Ain>  Ebrob.— ^iZZ  of  Exceptuma.-— Evidence.-— The  evidence 
160  889,  ^  ^^  ^he  record  where  the  clerk's  certificate  to  the  transcript  states 
that  the  longhand  manuscript  was  filed  in  his  ofiElce  before  it  was  in- 
corporated in  the  bill  of  exceptions,  p.  466, 
Taxation. — Omission  of  Credits  from  Schedule  by  Direction  of  M- 
sessor. — The  omission  of  credits  from  the  assessment  schedule,  in 
violation  of  section  6833,  R.  S,  1881,  will  not  deprive  a  taxpayer  of 
the  benefit  of  the  deduction,  where  the  taxpayer  had  stated  to  the 
assessor  the  true  amounts  of  such  credits,  which  were  omitted  at 
the  direction  of  the  assessor  who  stated  that  it  was  his  practice 
not  to  list  credits  where  they  were  exceeded  by  the  indebtedness. 
pp.  465,  466. 

Prom  the  Henry  Circuit  Court.     Affirmed. 

Adolph  BogerSj  for  appellants. 

M.  E.  Forkner  and  C.  N.  MikelSj  for  appellee. 

MoCabe,  J. — ^The  appellee  sued  the  appellants^  the 
treasurer  and  auditor  of  Henry  county,  to  enjoin  the 
collection  of  a  certain  additional  assessment  made  by 
the  auditor  and  placed  upon  the  duplicate  upon  cer- 
tain alleged  omitted  property  from  appellee's  assess- 
ment schedule.  The  issues  formed  were  tried  by  the 
court,  resulting  in  a  general  finding  for  the  plaintiff, 


NOVEMBER  TERM,  1896— Vol.  147.        466 

Moore  et  al.  v.  Hewitt. 

upon  which  he  took  judgment  perpetually  enjoining 
tlie  collection  of  said  taxes.    The  court  overruled  ap- 
pellants' motion  for  a  new  trial,  having  previously 
overruled  appellants'  separate  demurrers  to  the  com- 
plaint.   These  rulings  are  called  in  question  by  the  as- 
signment of  errors.  Appellee  insists  that  the  motion 
for  a  new  trial  cannot  be  considered  for  the  reason  that 
the  evidence  is  not  in  the  record.    The  ground  of  this 
contention  is  founded  on  the  claim  by  appellee,  that  it 
nowhere  appears  in  the  record  that  the  longhand  man- 
uscript of  the  evidence  was  filed  in  the  clerk's  office 
before  it  was  incorporated  in  the  bill  of  exceptions. 
Appellee  refers  to  a  file  mark  on  such  manuscript  indi- 
cating its  filing  in  the  clerk's  office  on  June  1,  1895, 
the  same  day  on  which  the  bill  of  exception  was  ten- 
dered to  the  trial  judge,  without  showing  whether 
finch  manuscript  was  incorporated  therein  before  such 
bill  was  tendered  to  the  judge  or  not.     It  is  there- 
fore argued  that  it  does  not  appear  that  such  manu 
script  was  filed  in  the  clerk's  office  before  its  in- 
corporation in  the  bill  of  exceptions,  and  hence  the 
evidence,  it  is  claimed,  is  not  in  the  record.    But  the 
clerk,  in  his  certificate  to  the  transcript,  states  that 
said  longhand  manuscript  was  filed  in  his  office  by  the 
appellants  before  it  was  incorporated  in  the  bill  of  ex- 
ceptions.   That  is  sufficient.    Chicago^  etc.y  R.  B.  Co.  v. 
Wolcott,  141  Ind.  267,  50  Am.  St.  320;  State  v.  Hunt, 
137  Ind.  537;  Miller  v.  JBopp,  135  Ind.  614. 

Appellants  point  out  no  valid  objection  to  the  com- 
plaint, nor  do  we  see  any.  We  are  of  opinion  that  the 
trial  court  did  not  err  in  holding  it  sufficient  and  in 
overruling  appellants'  several  demurrers  thereto.  The 
only  controversy  about  the  evidence  is  as  to  whether 
the  court  erred  in  upholding  appellee's  act  in  listing 
his  property  for  taxation,  by  which  he  deducted  his 
bofm  fide  indebtedness  from  certain  promissory  notes 
Vol.  147—30 
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which  he  had  received  by  inheritance  from  his  father's 
estate.    The  evidence  shows  that  he  stated  to  the  as- 
sessor the  matter  of  his  ownership  of  the  notes  and  the 
amounts  thereof  correctly,  and  the  amount  of  his  hana 
fide  indebtedness,  which  more  than  equaled  the  notes. 
That  the  assessor  thereupon  told  him  that  it  was  his 
practice  in  such  cases  not  to  put  the  notes  on  the 
schedule,  and  for  that  reason  they  were  left  out  of  the 
list  or  schedule  of  his  property.    That  such  notes  were 
credits  within  the  meaning  of  sections  6332,  6333  and 
6336,  R.  8. 1881,  in  force  at  the  time  from  which  bona  fide 
indebtedness  might  be  deducted  so  as  to  reduce  the 
amount  for  taxation,  was  settled  in  favor  of  the  find- 
ing of  the  trial  court  in  Wasson,  Treas.j  v.  First  NaVl 
Bank,  107  Ind.  206,  212.    The  fact  that  appellee  left 
such  credits  off  the  schedule  in  violation  of  section 
6332,  supra,  in  compliance  with  the  practice  and  direc- 
tion of  the  assessor,  to  whom  appellee  presented  both 
the  indebtedness  and  credits,  ought  not  to  deprive  him 
of  the  benefit  of  the  deduction.    The  circuit  court  did 
not  err  in  so  holding.    Therefore,  there  was  no  error 
in  overruling  appellant's  motion  for  a  new  trial. 
Judgment  affirmed. 


The  State,  ex  rel.  Matthews,  GtovERNOB,  v. 
iirwi  Forsythe  et  al. 

149    2» 

TiV  *g|        [No.  17.967.    FUed  July  17,  1896.    Rehearing  denied  April  21, 18W.] 


HoBSB  Rachnq. — Evasion  of  the  8tatwte,^^Statute  Construed,— -T^ 
act  of  March  5th,  1895,  to  regulate  horse  racing,  provides,  among 
other  things,  that "  No  race  meeting  shaU  be  held  longer  than  fifteen 
days.  It  shaU  be  unlawful  to  hold  any  race  meeting  oftener  tiian 
twice  in  any  period  of  sixty  days,  and  it  shall  be  unlawful  to  hold 
any  race  meeting  until  after  the  full  period  of  thirty  days  hM 
elapsed  after  a  meeting  has  been  held."  To  evade  this  provision 
against  continuous  racing  two  additional  tracks  were  constructed 
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near  one  already  equipped,  and  an  arrangement  entered  into  among 
the  three  companies  severally  owning  the  three  tracks,  by  which 
they  should  act  in  conjunction.  Suit  was  instituted  against  the 
three  companies  to  enjoin  the  further  continuance  of  the  race 
meetings  thus  conducted.  The  evidence  on  the  trial  showed  that 
horse  racing  at  any  particular  place  was  profitable  only  by  keeping 
up  continuous  racing,  and  that  the  arrangement  among  the  pro- 
prietors of  the  three  tracks  was  that  they  were  not  to  conduct 
racing  in  opposition  to  each  other;  that  each  was  to  have  fifteen 
days  without  opposition,  and  as  soon  as  the  racing  closed  on  one 
track  it  was  to  begin  on  another;  that  the  same  judges  acted  at  all 
the  tracks,  and  the  horses  and  their  attachments  remained  located 
at  the  various  stables  regardless  of  the  particular  track  on  which 
the  racing  was  being  conducted.  Heldt  that  the  meetings  con- 
ducted by  the  three  companies  were  in  fact  but  one  "  race  meet- 
ing" within  the  meaning  of  the  statute,  pp.  467-475. 
Appeal  and  Error. — When  the  (General  Finding  of  the  Court  Is  a 
Question  of  Law. — In  an  action  tried  by  the  court  where  there  is  no 
conflict  in  the  evidence,  an  error  in  the  general  finding  is  an  error 
of  law  and  not  of  fact,  and  may  be  corrected  on  appeal,     p.  Iff 6. 

From  the  Lake  Circuit  Court.     Reversed. 

W.  A.  Ketcham,  Attorney-General,  and  Johannes 
Kopelke,  for  appellant. 

W.  H.  H.  Miller,  F.  Winter,  X  B.  Elam,  J.  B. 
Peterson,  E.  F.  McCdbe,  J.  W.  Kern,  L.  O.  Bailey ^ 
E.  C.  Field  and  W,  Johnston,  for  appellees. 

McCabb,  J. — The  appellant  sued  the  appellees  to  en- 
join the  further  continuance  of  race  meetings,  under 
the  act  of  1895  on  that  subject.  The  circuit  court  re- 
fused the  temporary  injunction  asked  for,  and  on  the 
final  hearing  of  the  issues  formed  upon  the  informa- 
tion made  a  general  finding  for  the  defendants,  and  on 
that  finding  rendered  judgment  for  the  defendants 
over  plaintiff^s  motion  for  a  new  trial. 

The  refusal  to  grant  the  temporary  injunction  and 
the  action  of  the  circuit  court  in  overruling  the  motion 
for  a  new  trial  are  assigned  for  error.    The  latter  error 
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ift  the  only  one  relied  on  by  the  appellant  in  argument. 

The  grounds  of  the  motion  for  a  new  trial  are:  1. 
That  the  finding  of  the  court  is  not  sustained  by  Buffi- 
cient  evidence .  2.  That  the  finding  of  the  court  is  con- 
trary to  law. 

The  last  ground  is  the  only  one  relied  on  by  the  ap- 
pellant in  its  brief. 

It  is  contended  by  the  appellant  that  there  was  no 
conflict  in  the  evidence  whatever,  and  that  the  evidence 
on  the  vital  point  in  issue  was  amply  sufficient  to  war- 
rant and  require  a  finding  for  the  plaintiff.  And  it  is 
further  contended  on  behalf  of  the  appellant  that 
under  such  circumstances  the  error  complained  of  is 
one  of  law  and  not  of  fact,  and  hence  may  be  corrected 
on  appeal,  by  this  court. 

On  the  other  hand,  it  is  contended  on  behalf  of  the 
appellees  that  the  error  complained  of,  if  any  was 
committed,  is  an  error  of  fact  pure  and  simple  and  that 
it  cannot,  even  if  such  error  was  committed  be  recti- 
fied on  appeal  in  this  court  because  it  is  insisted  that 
in  this  court  errors  in  matters  of  law  only  can  be  as- 
signed and  inquired  into.  That  is  undoubtedly  the 
law.  Section  667,  Burns'  R.  S.  1894  (655,  R.  S.  1881). 
Deal  V.  State,  140  Ind.  354. 

The  question  we  have  to  deal  with  here  is  some- 
what similar  to  one  of  the  questions  we  had  to  deal 
with  in  the  State,  ex  rel,  v.  Roby,  142  Ind.  168.  There 
the  prohibition  in  the  statute  against  any  person  or 
corporation,  company  or  association  holding  race  meet- 
ings, longer  than  fifteen  days  at  a  time  and  less  than 
thirty  days  apart  was  sought  to  be  evaded  by  organis- 
ing three  several  companies  or  associations  to  hold 
race  meetings  alternately  upon  the  same  track,  so  that 
they  might  each  hold  a  race  meeting  on  the  Roby  race 
track  for  the  statutory  period  of  fifteen  days  and  in 
such  order  as  that  when  each  association  came  to  hold 
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its  second  and  every  subsequent  race  meeting  there 
T\'ould  be  a  space  of  thirty  full  days  between  each  of 
its  meetings,  and  thus  make  the  race  meeting  one  con- 
tinuous race  meeting  from  the  15th  day  of  April  until 
the  15th  day  of  November  of  each  year.  But  we  so 
construed  the  statute  as  to  make  such  attempted  eva- 
sion ineflfectual.  It  was  there  held  that  it  made  no  dif- 
ference whether  the  second  or  other  subsequent  meet- 
ing, held  within  a  shorter  period  than  thirty  days  sub- 
sequent to  a  former  meeting,  was  held  by  the  same 
party  that  held  the  former  meeting  or  by  a  different 
party,  company  or  association.  The  statute  was  con- 
strued to  forbid  a  race  meeting  to  be  held  for  a  longer 
period  than  fifteen  days  at  one  time  and  less  than 
thirty  days  subsequent  to  the  last  race  meeting  held 
at  the  same  place,  regardless  of  the  person,  company 
or  association  holding  either  of  such  meetings. 

That  decision  seems  to  have  been  cheerfully  ac- 
quiesced in  by  the  people  attempting  to  carry  on  race 
meetings  in  Lake  county.  But  a  striking  coincidence 
occurs.  No  sooner  was  the  former  decision  finally  con- 
firmed than  arrangements  were  set  on  foot  not  only 
to  continue  the  race  business  at  Roby,  but  arrange- 
ments were  made  to  construct  two  other  race  tracks 
as  close  to  Roby  as  they  could  conveniently  be  made. 
All  the  evidence  in  this  case  on  the  vital  question  in- 
volved comes  from  the  defendants  contained  in  a  writ- 
ten examination  of  them  previously  to  the  trial.  A 
marked  feature  of  that  evidence  is  that  horse  racing 
at  any  particular  place  can  only  be  made  profitable  by 
keeping  up  continuous  racing. 

John  Condon,  one  of  the  defendants,  in  his  written 
examination  on  oath  says:  "The  longer  the  meeting 
the  surer  they  are  of  getting  horses.  If  the  meeting 
was  to  be  for  fifteen  days  only,  a  horseman  might  send 
a  part  of  his  stables,  two  or  three  or  ten,  whatever  it 
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might  be,  he  might  send  a  part.  But  if  he  settled  some 
place  where  he  could  get  sixty  or  ninety  days  he  would 
send  his  entire  stable." 

All  the  evidence  of  the  defendants  is  to  the  effect 
that  the  horse  racing  business  can  only  be  made  prof- 
itable to  those  who  keep  and  maintain  race  tracks  and 
the  necessary  buildings  and  improvements  thereto  at- 
tached by  having  it  continuous  and  uninterrupted. 
And  yet  in  the  face  of  our  former  decision  on  the  sub- 
ject, holding  that  it  could  not  be  so  carried  on,  there 
immediately  spring  up  two  other  race  tracks  with 
appurtenances  as  close  to  the  Roby  race  track  as  they 
could  be  conveniently  located.    Two  of  the  tracks  are 
only  separated  by  the  width  of  a  public  highway  called 
the  Indiana  Boulevard,  and  the  other  is  less  than  a 
half  mile  distant  from  these  two.    If  the  people  en- 
gaged in  carrying  on  these  race  meetings  were  in- 
clined to  acquiesce  in  good  faith  in  the  former  deci- 
sion of  this  court,  cutting  off  the  right  to  hold  such 
meetings  at  Roby,  two-thirds  of  the  time  between 
April  15th  and  November  15th,  as  defendants  testify 
they  were,  It  seems  passing  strange,  indeed,  that  two 
new  race  tracks,  with  appurtenances,  at  thousands  of 
dollars  of  cost,  should  spring  up  by  the  side  of  the  old 
track  making  the  magical  number  three  in  all,  imme- 
diately following  that  determination.     If  it  was  in- 
tended by  these  people  to  obey  the  law  as  declared  by 
this  court,  that  race  meetings  should  not  be  continu- 
ous, that  there  should  be  thirty  days  between  them, 
and  that  no  one  of  such  meetings  should  continue 
longer  than  fifteen  days,  why  erect  two  other  tracks  by 
the  side  of  Roby?    That  track  was  more  than  suflfi- 
cient  to  accommodate  all  customers  with  racing  facil- 
ities one-third  of  the  time  between  April  15th  and  No- 
vember 15th,  as  the  evidence  of  the  defendants  clearly 
shows,  and  that  without  any  contradiction.    Why  then 
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spend  vast  sums  of  money  to  construct  two  new  tracks 
named  respectively  Forsythe  and  SheflSeld. 

The  answer  is  readily  found  in  the  facts  proven  by 
the  defendant's  own  testimony. 

One  of  the  defendants,  in  his  written  examination, 
namely,  John  Brennock,  one  of  the  owners  of  the 
Forsythe  track,  swears  that  "the  arrangement  is  that 
I  should  run  fifteen  days,  and  one  of  the  others  open 
right  after  me.  The  only  arrangement  was  that  one 
should  open  and  run  fifteen  days  and  then  another, 
and  then  another.  ♦  ♦  ♦  The  understanding  was 
that  I  should  run  fifteen  days,  and  after  I  had  run 
fifteen  days  one  of  the  others  should  run  fifteen  days, 
and  I  should  not  run  then  when  they  were  running. 
And  then  after  Sheffield  had  run  fifteen  days,  the  un- 
derstanding was  that,  unless  my  time  should  come,  I 
should  not  run  against  them  and  they  should  not  run 
against  me.  The  understanding  was  that  we  were  not 
to  run  in  opposition  to  each  other.  That  is,  each  was  to 
have  fifteen  days  of  its  own  without  any  opposition, 
and  as  soon  as  one  got  through  the  other  would  follow. 
We  would  have  to  do  that  or  run  in  opposition.  We 
wanted  continuous  racing  so  as  to  keep  the  horses  to- 
gether. That  was  the  only  way  to  keep  them  here. 
We  could  not  keep  them  if  they  raced  for  fifteen  days 
only,  and  it  was  for  that  reason  that  we  had  the  ar- 
rangement between  ourselves  that  one  was  to  run 
fifteen  days,  and  then  another,  and  then  another.^* 
This  evidence  explains  the  mystery  of  constructing 
two  new  tracks  by  the  side  of  Roby  at  immense  cost 
in  the  face  of  an  adverse  decision,  taking  away  two- 
thirds  of  the  time  for  racing.  To  say  that  this  court 
cannot  judicially  know  from  this  evidence  that  the  ob- 
ject and  the  only  object  and  purpose  in  building  the 
two  new  tracks  was  to  get  back  the  two-thirds  of  the 
time  for  racing  taken  away  by  the  statute  and  the 
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decision  mentioned,  is  to  say  that  the  law  requires  the 
courts  to  abdicate  their  common  sense,  and  close  their 
eyes  to  facts  which  all  reasonable  beings  understand 
and  interpret  the  same  way.  Roby  opens  and  runs 
fifteen  days,  then  Forsythe  runs  the  nert  fifteen  days, 
and  then  Sheffield  runs  fifteen  days,  which  just  leayea 
a  space  of  thirty  days  since  Roby  closed.  Therefore,  it 
is  ready  to  open  and  continue  fifteen  days  again, and  en 
on  around  it  may  go  from  April  15th  to  November 
15th  without  interruption,  and  racing  may  be  contin- 
uous all  that  time,  and  yet  at  no  one  of  the  tracks  will 
racing  continue  longer  than  fifteen  days  and  the  space 
of  time  between  the  racing  at  each  track  will  be  ex- 
actly thirty  days,  thus  affecting  a  complete  and  palpa- 
ble evasion  of  the  statute. 

In  chapter  IV,  section  1,  of  Maxwell  on  the  Inter- 
pretation of  Statutes,  under  the  title  "Construction  to 
Prevent  Evasion,^^  it  is  accordingly  said,  at  pages  133 
and  134: 

"It  is  the  duty  of  the  judge  to  make  such  construc- 
tion as  shall  suppress  all  evasions  for  the  continuance 
of  the  mischief.  To  carry  out  effectually  the  object 
of  a  statute,  it  must  be  so  construed  as  to  defeat  all  at- 
tempts to  do  or  avoid  in  an  indirect  or  circuitous  man- 
ner that  which  it  has  prohibited  or  enjoined.  In 
fraudem  legis  fadty  qui^  salvis  verbis  legis,  sententiam  ejus 
circumvenit;  and  a  statute  is  understood  as  extending 
to  all  such  circumventions,  and  rendering  them  un- 
availing. Quando  aliquid  proMbeturj  prohihetur  et  atnne 
per  quod  devenitur  ad  illud.  When  the  acts  of  the  parties 
are  adopted  for  the  purpose  of  effecting  a  thing  which 
is  prohibited,  and  the  thing  prohibited  is  in  conse- 
quence effected,  the  parties  have  done  that  which  they 
have  purposely  caused,  though  they  may  have  done  it 
indirectly.  When  the  thing  done  is  substantially  that 
which  was  prohibited,  it  falls  within  the  act,  simply 
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because^  according  to  the  true  construction  of  the  stat- 
ute, it  is  the  thing  thereby  prohibited.  Whenever 
courts  see  such  attempts  at  concealment  *they  brush 
away  the  cobweb  varnish,'  and  show  thiB  transaction 
in  its  true  light.  They  see  things  as  ordinary  men  do, 
and  see  through  them.  Whatever  might  be  the  form 
or  color  of  the  transaction,  the  law  looks  to  the  sub- 
stance of  it.  In  all  such  cases  it  is,  in  truth,  rather 
the  particular  transaction  than  the  statute  which  is 
the  subject  of  construction ;  and  if  it  is  found  to  be  in 
substance  within  the  statute,  it  is  not  suffered  to  es- 
cape from  the  operation  of  the  law  by  means  of  the 
disguise  under  which  its  real  character  is  masked." 
See  also  McKee  v.  State,  111  Ind.  378-83;  3  Russ.  on 
Crimes,  167;  Wharton  Crim.  Ev.,  section  1401;  3 
Greenlf.  Ev.,  section  93. 

If  this  does  not  irrefragably  show  method  and  de- 
sfgnment  as  contra-distinguished  from  mere  accident, 
then  common  sense  goes  for  nothing  in  law  and  in  the 
courts.  The  law  requires  judges  of  courts  to  use  their 
common  sense.  ^ 

But  it  is  contended  that  the  several  tracks  are 
owned  and  controlled  by  separate  companies  or  asso* 
ciations  who  are  operating  entirely  independent 
of  each  other,  and  that  the  action  of  one  cannot  be 
rendered  illegal  and  criminal  by  the  independent  ac- 
tion of  another.  And  it  must  be  confessed  that  the 
evidence  does  show  such  independent  ownership,  but 
the  strange  and  unaccountable  mystery  attends  the 
testimony  of  these  defendants  that  they  can  tell  what 
share  each  holds  in  the  track  in  which  he  is  interested, 
but  he  cannot  tell  who  his  partners  are  or  who  owns 
the  balance  of  the  shares.  This  shortcoming  must  be 
ascribed  to  the  infirmity  of  human  memory,  or  a  lack 
of  enterprising  curiosity,  rather  than  to  a  lack  of  hon- 
esty and  truthfulness  in  the  defendants  in  their  sworn 
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statements.  It  may  be  that  undisclosed  partners  in 
one  of  these  race  tracks  hold  interests  in  others  of 
them,  but  the  burden  of  proving  that  fact  was  on  the 
plaintiff. 

In  one  thing,  however,  the  evidence  shows  joint  ac- 
tion on  the  part  of  the  owners  of  all  three  race  tracks, 
and  that  is  in  the  race  meetings. 

The  second  section  of  the  act  provides:  "No  race 
meeting  shall  be  held  longer  than  fifteen  days.  It 
shall  be  unlawful  to  hold  any  race  meeting  oftener 
than  twice  in  any  period  of  sixty  days,  and  it  shall 
also  be  unlawful  to  hold  any  race  meeting  until  after 
the  full  period  of  thirty  days  has  elapsed  after  a  meet- 
ing has  been  held." 

The  third  section  provides:  "The  term  *race  meet- 
ing,' as  used  in  this  act,  shall  be  taken  to  mean 
and  include  all  assemblies  of  persons,  who  come  to- 
gether ♦  ♦  ♦  for  the  purpose  of  witnessing  any 
trial  of  speed,''  etc. 

As  before  observed  the  evidence  shows  that  there 
was  joint  action  by  the  several  associations  in  one  re- 
spect, and  that  was  the  race  meeti)ig.  The  evidence 
shows  without  any  conflict  that  the  meeting  that  as- 
sembles with  all  its  belongings  of  race  horses,  and  all 
that  assemble  at  the  first  track  and  run  fifteen  days, 
constitute  the  meeting  at  the  second, and  so  on  around. 

The  same  judges  act  at  all  the  tracks;  the  same 
horses  run  at  all  the  tracks;  the  same  bookmakers,  be- 
ing manipulators  of  a  gambling  device  on  the  various 
race  horses,  act  at  all  the  tracks;  the  same  starters 
act  at  all  the  tracks;  in  short  the  meeting  with  all  of 
its  incidents  is  simply  transferred  from  one  track  to 
another  at  the  end  of  each  period  of  fifteen  days,  but 
the  horses  and  their  attachments  remain  located  at 
such  stables  at  either  track  as  they  may  be  kept  in, 
regardless  of  the  particular  track  on  which  they  may 
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be  racing.  In  short  the  evidence  shows  that  the  ob- 
ject was  to  keep  the  horses  together,  and  that  they  are 
kept  together,  and  likewise  the  meeting  is  kept  to- 
gether. There  is  no  removal  of  meeting,  horses  or  any- 
thing else;  it  is  practically  one  meeting  place  around 
and  about  three  tracks;  though  races  are  never  carried 
on  in  but  one  of  the  tracks  at  a  time,  yet  it  is  to  all  in- 
tents and  purposes,  in  contemplation  of  the  statute, 
but  one  and  the  same  "race  meeting." 

The  question  is  gravely  asked  how  far  such  races 
OP  tracks  must  be  apart  to  constitute  different  and 
separate  race  meetings?  That  is  a  question  not  in- 
volved in  the  record.  It  will  be  time  to  decide  that 
question  when  it  arises.  It  is  sufficient  for  the  pres- 
ent to  hold,  as  we  do,  that,  under  the  facts  and  circum- 
sta,nces  disclosed  by  the  undisputed  evidence,  the 
races  conducted  at  the  several  tracks  is  but  one  com- 
ing together  of  people,  horses,  owners,  gamblers,  and 
spectators;  is  but  one  assembly  of  persons  for  the  pur- 
pose of  witnessing  a  trial  of  speed,  etc.,  in  the  lan- 
guage of  the  statute,  and,  therefore,  is  but  one  race 
meeting  instead  of  many. 

The  general  finding  of  the  circuit  court  in  favor  of 
the  defendants  was,  in  effect,  a  conclusion  of  law  upon 
the  evidence  that  the  races  conducted  at  each  track 
constituted  a  separate  and  distinct  "race  meeting," 
and  that  there  were  as  many  separate  race  meetings 
as  there  were  separate  periods  of  fifteen  days  racing 
on  each  particular  track.  That  was  an  error  of  law. 
It  was  an  error  as  to  the  legal  effect  of  the  evidence, 
and  not  in  weighing  or  in  determining  the  weight  of 
conflicting  evidence. 

The  evidence  consisted  of  the  written  statements  on 
oath  made  by  the  defendants  before  the  trial  under 
the  statute,  and  read  in  evidence  on  the  trial.  There 
was  no  conflict  in  those  statements.    The  facts  thus 
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stated  in  writing,  under  oath,  by  the  defendants,  con- 
stituted an  ascertainment  and  settlement  of  those 
facts  as  much  as  if  they  had  been  stated  in  a  special 
verdict  or  finding,  there  being  no  countervailing  evi- 
dence. The  only  thing  to  be  done  thereafter  was  to 
draw  the  proper  legal  conclusion  from  those  facts.  As 
we  have  seen,  the  court  in  doing  that  erred,  and  it  was, 
consequently,  an  error  of  law  and  not  one  of  fact. 

The  circuit  court,  therefore,  erred  in  overruling  the 
appellant's  motion  for  a  new  trial. 

The  judgment  is  reversed,  and  the  cause  remanded, 
with  instructions  to  sustain  the  motion  for  a  new  trial, 
and  for  further  proceedings  in  accordance  with  this 
opinion. 


The  Board  op  Commissioners  of  the  Coxnenr  op 
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within  the  interdiction  of  section  23,  article  4,  of  the  constitution, 

which  forbids  the  passage  of  local  or  special  laws  upon  the  subjects 

therein  enumerated,  and  is  a  subject  over  which  the  legislature  has 
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les  8l5i  plenary  power  and  control,    p.  486. 

1^-J^  CJONSTITUTIONAL  Law.— 5peciaZ  Legislation. — An  act  of  local  or  spe- 

cial legislation  not  forbidden  by  section  23,  article  4,  of  the  consti- 
tution is  not  invalid  by  reason  of  section  28,  article  4,  of  the  consti- 
fution,  which  provides  that  **  in  all  cases  ♦  *  *  where  a  general 
law  can  be  made  applicable,  all  laws  shall  be  general,  and  of  uni- 
form operation  throughout  the  State,"  as  the  determination  of  the 
question  of  applicability  is  wholly  within  the  province  of  the  legis- 
lature, and  its  decision  is  conclusive,  and  is  not  subject  to  review 
by  the  courts,  pp.  4^6,  487. 
8amb. — Special  Legislaiion. — Removal  of  County  Seat. — The  term 
*'  business  "  as  employed  in  specification  10,  section  22,  article  4,  of 
the  constitution  applies  to  the  usual  affairs  of  the  county  and  town- 
ship, and  has  no  reference  to  an  act  which  can  be  done  in  a  partic- 
ular case,  under  the  authority  of  a  special  law  providing  for  the 
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removal  of  a  county  seat,  as  such  an  act  cannot  be  said  to  be  a  law 
regulating  county  business  within  the  meaning  of  the  constitution. 
p.4S7. 

Same.  Spedal  Legislation, — Statute  ConatruetL — Section  21  of  act  of 
1B95  (Acts  1805,  p.  217),  which  provides  that  any  officer  or  person 
required  to  perform  any  duty  under  its  provisions  who  neglects, 
fails,  or  refuses  to  perform  the  same  may  be  forced  to  perform  such 
duties  by  writ  of  mandate,  does  not  violate  the  provision  of  section 
22,  article  4,  which  denies  the  legislature  the  power  to  regulate  the 
practice  in  courts  of  justice  by  a  special  law,  as  such  act  does  not 
attempt  to  regulate  the  practice  in  courts,  but  merely  authorizes  the 
persons  designated  to  proceed  in  the  circuit  court  of  the  county  by 
writ  of  mandate  to  compel  the  person  in  default  to  discharge  his 
required  duties,    pp,  A87,  488, 

Bajcb. — Special  Legislation. — EemovcU  of  County  Seats. — Statute  Con- 
struecL-^Taxation.—Sections  18-22  of  act  of  1895  (Acts  1895,  p  217), 
providing  for  an  annual  levy  of  a  special  tax  upon  all  taxable  prop- 
erty of  the  township  wherein  a  county  seat  is  to  be  relocated  and  in 
which  the  new  county  buildings  are  to  be  located,  until  a  sufficient 
revenue  is  raised  to  pay  the  expense  of  their  construction,  provid- 
ing for  the  issuing  of  bonds  in  anticipation  of  the  collection  of  the 
taxes  levied,  the  sale  of  such  bonds,  and  providing  that  the  expenses 
and  liabilities  incident  to  the  relocation  of  the  county  seat  shall  not 
become  a  charge  against  the  county,  but  the  whole  shall  be  paid  by 
the  township  in  which  the  county  seat  is  relocated  are  not  uncon- 
stitutional as  being  in  violation  of  section  22,  article  4,  and  section  1, 
article  10,  of  the  State  constitution,  requiring  a  imiform  and  equal 
rate  of  taxation,  nor  repugnant  to  section  21  of  the  bill  of  rights, 
as  the  entire  power  of  the  removal  of  a  county  seat  is  vested  in  the 
legislature,  and  it  having  the  authority  to  exercise  such  power  by 
the  enactment  of  a  special  law  where  a  general  one  is  not  appli- 
cable, it  has  the  right  to  provide  in  the  act  the  special  means  or 
methods  to  be  employed  to  carry  into  effect  the  principal  subject 

^  upon  which  it  has  legislated,    pp  488,  489. 

Taxation. — Vested  in  Legislature.— Power  of  Courts  to  Interfere. — 
The  power  of  taxation  is  vested  in  the  legislature,  and  it  has  the 
right  to  provide  for  the  rate  to  be  assessed  and  the  locality  or  dis- 
trict upon  which  the  taxes  are  to  be  imposed,  and  courts  cannot 
interfere  with  such  legislative  acts  upon  the  ground  that  they  im- 
pose oppressive  taxes  upon  the  taxpayers,  so  long  as  the  legislature 
keeps  within  the  limits  of  its  authority  and  violates  no  express 
provision  of  the  constitution,    pp.  490-492. 

Constitutional  Law.— Bitt  of  Rights.— Taxation.— The  prohibition 
of  the  appropriation  of  private  property  in  section  21  of  the  bill 
of  rights  refers  to  the  taking  of  such  property  by  the  State  under 
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the  right  of  eminent  domain,  and  in  no  sense  does  it  extend  to  the 
raising  of  revenue  for  publio  use  by  means  of  legitimate  taxation, 
p.  49£. 

Same. — Digtribution  of  Piinoer8.^^atute  Construed. — Section  12,  act 
of  1895  (Acts  1895,  p.  217),  requiring  that  the  plans  and  specificati<»is 
for  a  court  house  and  jail,  and  the  title  to  the  land  on  which  such 
buildings  are  to  be  located  be  submitted  to  the  judge  of  the  circuit 
court  for  his  approval  is  not  within  the  inhibition  of  article  8  of  the 
constitution,  which  provides  that  no  person  charged  with  official 
duties  under  one  of  tiie  departments  of  the  state  government  shall 
exercise  any  of  the  functions  of  another,  except  as  in  the  constitu- 
tion provided,    pp.  49S-49j^. 

Statutory  Construotion. — An  act  of  the  legislature  will  not  be 
held  invalid  by  reason  of  the  invalidity  of  certain  sections  thereof 
which  may  be  eliminated  from  the  act,  leaving  the  remainder  of 
the  law  complete  and  capable  of  being  executed,  so  as  to  carry  out 
the  essential  purpose  of  the  legislature,    pp,  493,  49J^ 

OFriCERS.— Judicial  and  Ministerial  Acts  Distinguished. — A  duty  to 
be  performed  is  none  the  less  ministerial  because  the  person  who 
is  required  to  perform  it  may  have  to  satisfy  himself  of  the  exist- 
ence of  a  state  of  facts  under  which  he  is  given  his  right  or  war- 
rant to  perform  the^required  duty.    p.  496. 

Appeal. — When  Forbidden  by  Implication. — A  statute  providing  for 
the  removal  of  a  county  seat  and  containing  a  provision  that  an 
action  may  be  maintained  to  mandate  the  board  of  county  commis- 
sioners to  perform  the  duties  therein  enjoined  is  an  implied  denial 
of  the  right  of  appeal,    p.  J^S, 

Pleas>isq.'- Complaint. — Mandate. — Defense, — In  an  action  to  man- 
date the  board  of  county  commissioners  to  carry  into  effect  the  pro- 
vision of  an  act  of  the  legislature,  providing  for  the  removal  and  re- 
location of  a  county  court  house,  it  was  not  necessary  for  such  com- 
plaint to  negative  a  provision  in  such  act  that  920,000.00  had  not 
been  expended  in  the  erection  or  repair  of  ttfe  court  house  or  jiul 
within  three  years  prior  to  January  1st,  1896,  as  it  was  a'matter  of 
defense  or  excuse  to  be  shown  by  the  board  in  justification  of  their 
action  in  refusing  to  yield  obedience  to  the  law.    pp.  495,  496, 

Evidence.— 4J!datnY  of  Auditor  of  State  €is  to  Area  of  County.— 
Removal  ot  County  Seat. — The  legislature  has  the  power  to  make 
the  affidavit  of  the  Auditor  of  State  conclusive  evidence  to  the 
board  of  commissioners  of  the  area  of  a  county  in  order  to  confer 
upon  such  board  the  power  to  order  an  election  to  determine  the 
question  of  the  removal  of  a  county  seat.    pp.  496,  497, 

Judicial  Notice. — Area  of  County. — Ck>urt8  take  judicial  notioe  of 
the  area  of  an  established  county,  and  also  of  its  Uinits  and  bound- 
aries,   p,  497. 
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From  the  Scott  Circuit  Court.    Affirmed. 

W.  H.  H.  Miller,  F.  Winter,  John  B.  Elam,  Burrell  & 
Branaman,  A.  E.  Hough  and  Z).  A.  Kochenour,  for 
appellantB. 

Jason  B.  Brown,  Elliott  &  Elliott,  W.  K.  Marshall, 
Jewett  &  Shea,  O.  H.  Montgomery  and  Willard  Robert- 
son, for  appellees. 

Jordan,  C.  J. — ^Thig  action  was  instituted  in  the 
Jackson  Circuit  Court  by  the  State,  on  the  relation  of 
relators,  Brown  and  Mills,  for  a  writ  of  mandate 
against  the  Board  of  Commissioners  of  the  County  of 
Jackson,  and  the  other  apellants  as  members  thereof, 
to  compel  them  to  order  a  special  election  to  enable 
the  voters  of  said  county  to  determine  whether  the 
county  seat  of  Jackson  county  should  be  changed 
from  Brownstown  to  Seymour.  The  action  is  based 
upon  an  act  of  the  legislature,  entitled  "An  Act  pro- 
viding for  the  relocation  of  county  seats  in  counties 
of  this  State  having  an  area  of  more  than  five  hundred 
square  miles,"  etc.,  passed  March  9,  1895.  (Acts  1895, 
p.  217.)  Upon  application  the  cause  was  venued  to  the 
Scott  Circuit  Court.  Appellants,  after  demurring  to 
the  complaint  upon  the  ground  of  insufficiencyof  facts, 
filed  an  answer  in  one  paragraph,  wherein  they  al- 
leged that  the  copy  of  the  record  attached  to  the  affi- 
davit of  the  Auditor  of  State,  alleged  in  the  complaint 
to  have  been  filed  with  the  petition,  presented  to  the 
board  of  commissioners,  failed  to  show  the  number  of 
square  miles  in  Jackson  county,  and  also  failed  to 
show  that  the  number  of  square  miles  in  said  county 
was  508,  and  further  that  it  fails  to  show  anything  as 
to  the  number  of  square  miles  in  said  county.  Appel- 
lees replied  to  this  answer  by  a  denial,  and  upon  the 
issues  joined  a  trial  by  the  court  resulted  in  a  per- 
emptory writ  of  mandate  being  awarded  against  ap- 
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pellants  as  prayed  for  in  the  complaint.  The  errors 
assigned  and  relied  upon  for  a  reversal  of  the  judg- 
ment are  based  upon  the  action  of  the  court  in  over- 
ruling the  demurrer  to  the  complaint  and  in  denying 
appellants'  motion  for  a  new  trial. 

The  complaint,  among  other  things,  substantially 
alleges:  That  the  relators,  Brown  and  Mills,  are  and 
have  been  freeholders  and  legal  voters  of  Jacksoo 
county  for  five  years  last  past,  and  signed  the  petition 
for  the  removal  of  said  county  seat  presented  to  the 
board  on  the  3d  day  of  June,  1895;  that  the  individual 
defendants  were  members  of  the  board  of  commis- 
sioners of  said  county;  that  on  the  3d  day  of  June  said 
board  was  convened  in  regular  session  and  the  peti- 
tion for  the  removal  of  said  county  seat  was  presented, 
signed  by  the  relators  and  sixty-two  other  freeholders 
and  legal  voters  of  the  county,  setting  forth  the  fol- 
lowing facts: 

1st.  That  the  county  of  Jackson  contains  an  area  of 
more  than  five  hundred  square  miles,  being  five  hun- 
dred and  eight  square  miles,  as  shown  by  the  record  in 
the  oflSce  of  the  Auditor  of  State. 

2d.  That  each  of  the  petitioners  is  a  freeholder  and 
legal  voter  of  the  county  of  Jackson. 

3d.  That  they  all  desire  a  removal  of  the  county 
seat  from  Brownstown  to  Seymour. 

4th.  That  they  desire  an  election  to  be  held  to  de- 
termine that  question. 

That  attached  to  the  petition  so  presented  was  the 
affidavit  of  Ephraim  Ahlbrand,  deposing  that  he  is  a 
freeholder  of  Jackson  county,  Indiana;  that  the  per- 
sons who  signed  the  petition  for  the  removal  of  the 
county  seat  to  which  the  affidavit  is  attached  are  free- 
holders and  legal  voters  of  said  county,  and  that  the 
names  attached  to  the  petition  are  as  in  said  complaint 
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set  forth;  that  said  petitioners  at  the  same  time  and 
place  filed  with  their  petition  the  affidavit  of  the  Au- 
ditor of  State  of  Indiana,  containing  a  copy  of  the 
record  in  his  office,  showing  the  number  of  square 
miles  in  said  county,  and  that  the  number  of  square 
miles  in  said  county  was  five  hundred  and  eight;  that 
certain  of  the  petitioners  had  executed  and  filed  a 
bond  payable  to  the  treasurer  of  the  county  in  the  sum 
of  one  thousand  dollars,  conditioned  for  the  payment 
of  the  expense  of  the  election,  etc.,  which  bond  had 
been  approved  by  the  treasurer. 

That  said  board  received  the  petition,  affidavit,  and 
bond,  and  caused  the  same  to  be  entered  upon  its  rec- 
ords, but  did  not  cause  the  affidavit  of  the  Auditor  of 
State  to  be  entered  at  full  length  upon  its  records. 

That  said  board  refused  to  make  an  order  for  any 
special  election  as  required  by  the  statute,  but  did 
make  and  enter  of  record  an  order  refusing  the  said 
petition  and  dismissing  the  same. 

The  complaint  then  alleges  that  under  the  statute  of 
March  9, 1895,  it  was  the  imperative  duty  of  the  board 
of  commissioners  to  order  such  election,  and  that  the 
commissioners  had  refused  to  perform  such  duty,  and 
that,  unices  compelled  by  order  of  the  court,  they  will 
not  perform  such  duty. 

Prayer  for  an  alternative  writ  of  mandate,  requir- 
ing the  board  and  the  members  thereof  to  make  and 
enter  an  order  for  such  election,  and  that  upon  the 
final  hearing  a  peremptory  writ  of  mandate  issue. 
Upon  the  filing  of  this  complaint  an  appearance  for 
the  defendants  was  entered,  and  the  issuing  of  an 
alternative  writ  of  mandate  wa«  waived. 

The  contentions  of  appellants'  learned  counsel  that 

the  complaint  is  insufficient  to  entitle  appellees  to  the 

relief  demanded,  briefly  stated,  are  as  follows:   That 

the  act  of  March  9, 1895,  supra,  is  special  and  local  and 
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falls  within  the  prohibition  of  section  22,  article  4,  of 
the  constitution  of  this  State,  and  is,  therefore,  void; 
that  it  violates  said  section  22  in  details;  that  is  to 
say,  it  is  in  conflict  with  the  following  specifications 
of  this  section:  Number  3.  In  regard  to  practice  in 
courts  of  justice.  Number  10.  In  regard  to  county 
and  township  business.  Number  12.  Relative  to  the 
assessment  and  collection  of  taxes  for  county  and 
township  purposes;  that  it  conflicts  with  section  1, 
article  3,  of  the  constitution  for  the  reason  that  it  im- 
poses administrative  duties  on  the  judge  of  the  circuit 
court.  The  statute  is  also  assailed  as  being  violative 
of  other  constitutional  provisions  to  which  we  will 
hereafter  refer. 

The  first  section  of  the  act  in  controversy  provides: 
**That  at  any  regular  session  of  the  board  of  commis- 
sioners of  any  county  in  this  State,  having  an  area  of 
more  than  five  hundred  square  miles,  fifty  or  more 
freeholders  and  legal  voters  of  said  county  may  pre- 
sent to  said  board  of  commissioners  a  petition  in  writ- 
ing, setting  forth  the  following  facts: 

"Ftr«f . .  The  number  of  square  miles  the  county  men- 
tioned in  the  petition  contains,  as  shown  by  the  record 
thereof  on  file  in  the  oflflce  of  the  Auditor  of  State. 

"Sferoz/rf.  That  said  petitioners  are  freeholders  and 
legal  voters  of  said  county. 

^^Third,  That  said  petitioners  desire  the  removal  of 
the  county  seat  of  said  county  from  the  place  where 
it  is  located,  and  that  it  be  relocated  at  another  place 
in  said  county. 

^^Fourth.  The  name  of  the  city  or  town  within  the 
corporate  limits  of  which  said  petitioners  desire  said 
county  seat  to  be  relocated. 

"Fi/f  A.  That  said  petitioners  desire  an  election  to  be 
held  for  the  puri)ose  of  determining  whether  or  not 
said  county  seat  shall  be  relocated," 
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It  is  further  provided  that  there  shall  be  attached 
to  the  petition  an  aflSdavit  of  one  or  more  freeholders 
of  such  county,  stating  that  the  persons  who  sign  the 
petition  are  freeholders  and  legal  voters  of  the 
county,  and  that  such  affidavit  shall  be  conclusive  evi- 
dence of  the  facts  therein  stated;  also  "the  affidavit  of 
the  Auditor  of  State,  containing  a  copy  of  the  record 
in  his  office  showing  the  number  of  square  miles  the 
county  mentioned  in  the  petition  contains,  which  affi- 
davit shall  be  conclusive  evidence  of  the  facts  it  con- 
tains." 

Section  2  requires  the  filing  of  a  bond  by  the  peti- 
tioners, or  some  of  them,  payable  to  the  treasurer  of 
the  county,  in  the  penalty  of  a  thousand  dollars,  with 
freehold  surety  to  the  approval  of  the  treasurer,  con- 
ditioned for  the  payment  Of  expenses  occasioned  by 
the  election. 

Section  3  requires  that  upon  the  filing  of  the  petition 
and  bond,  the  board  shall  cause  the  same  to  be  entered 
at  full  length  upon  their  records,  and  within  three 
days  after  shall  make  an  order  for  a  special  election 
in  the  various  precincts  in  the  county  for  the  purpose 
of  determining  whether  the  county  seat  shall  be  re- 
located as  prayed. 

The  remainder  of  section  3,  with  sections  4,  5,  6,  7, 
8,  and  9  provide  the  details  and  regulations  of  such 
election. 

Section  5,  in  part,  providing  that  if  in  any  precinct 
the  sentiment  is  so  unanimous  in  favor  of  or  against 
relocation  that  competent  judges  and  clerks  cannot 
be  found  therein,  then  persons  competent  to  serve  may 
be  selected  from  other  precincts  and  the  right  to  vote 
is  given  to  such  persons  in  the  precincts  where  they 
serve  as  such  election  officers. 

Section  10  provides  for  an  appraisement  of  the  value 
of  the  court-house  and  jail  at  the  present  county  seat 
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Section  1 1  provides  for  the  order  to  be  made  by  the 
board  of  commissioners  in  the  event  said  special  elec- 
tion shall  result  in  the  voters  of  the  county  having 
voted  by  a  vote  of  three-fifths  or  more  of  the  votes 
cast  at  the  election  in  favor  of  the  relocation  of  the 
county  seat,  and  also  that  the  voters  of  the  township 
in  which  it  is  proposed  to  re-locate  the  county  seat 
shall  have,  by  a  three-fifths  vote  or  more,  voted  in 
favor  of  such  relocation. 

Section  12  requires  the  petitioners  to  procure  a  deed 
of  conveyance  of  an  acre  of  land  for  the  court-house, 
and  a  quarter  of  an  acre  contiguous  for  the  jail ;  and 
also  plans  and  specifications  for  the  erection  of  such 
court-house  and  jail,  and  deliver  the  same  to  the  judge 
of  the  circuit  court  of  the  county.  It  further  provides 
that  the  title  of  said  sites,  and  the  plans  and  specifica- 
tions for  said  court-house  and  jail,  shall  be  submitted 
to  the  judge  of  the  circuit  court,  and  if  he  finds  the 
same  satisfactory,  he  shall  approve  the  same,  such  ap- 
proval to  be  shown  by  an  entry  on  the  records  of  the 
circuit  court,  either  in  term  or  vacation. 

Sections  13,  14,  and  15  relate  to  the  details  in  the 
erection  of  the  court-house  and  jail,  the  accommoda- 
tions of  such  btlildings,  and  the  cost  thereof. 

Section  16  provides  for  the  removal  of  the  records, 
etc.,  to  the  new  buildings  upon  their  completion. 

Section  17  provides  as  follows:  "For  the  purpose  of 
providing  funds  for  the  erection  of  said  buildings,  it  is 
hereby  made  the  duty  of  the  township  trustee  of  the 
township  in  which  said  new  county  seat  is  to  be  re- 
located, and  in  which  said  new  court-house  and  jail 
are  to  be  built,  to  annually  levy  a  special  tax  of  one- 
half  of  one  per  cent,  on  each  one  hundred  dollars  of 
the  taxable  property  of  said  township  and  incorpo- 
rated towns  and  cities  therein.  Said  tax  shall  be 
known  as  the  court-house  and  jail  tax,  and  shall  he 
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levied  annually  by  said  trustee,  as  other  township 
taxes  are  levied,  until  such  annual  levies  and  collec- 
tions shall  have  produced  a  sufficient  revenue  to  pay 
for  the  construction  and  completion  of  said  court- 
house and  jail.  No  part  of  the  taxes  so  collected  shall 
be  used  for  any  purpose  other  than  the  purpose  pro- 
vided for  in  this  act." 

Section  18  authorizes  the  issuing  of  township  bonds 
in  anticipation  of  such  levy,  and  prescribes  the  form 
thereof. 

Section  19  provides  for  the  sale  of  such  bonds  and 
the  payment  of  the  proceeds  to  the  treasurer  of  the 
county,  to  be  by  him  paid  over  to  the  contractor. 

Section  20  forbids  the  relocation,  under  the  act,  of 
any  county  seat  within  twenty  miles  of  the  boundary 
line  of  the  State,  or  in  any  case  where  a  sum  exceed- 
ing f20,000  has  been  expended  in  the  erection  or  re- 
pair  of  the  court-house  or  jail  within  three  years  next 
before  the  1st  day  of  January,  1895.  This  same  sec- 
tion provides  that  this  act  shall  not  repeal  the  act  of 
March  9, 1889,  touching  the  removal  of  county  seats. 

Section  21  provides  that  in  case  any  officer  or  person 
required  to  perform  any  duty  under  this  act  fails,  neg- 
lects, OP  refuses  to  perform  the  same,  he  may  be  com- 
pelled so  to  do  by  writ  of  mandate  on  the  application 
of  one  or  more  of  the  petitioners  in  the  circuit  court 
of  the  county,  and  that  for  an  intentional  and  willful 
failure  or  neglect  to  perform  such  duties  he  may  be  re- 
moved from  office. 

Section  22  provides  that  no  part  of  the  expense  re- 
sulting from  such  relocation  shall  be  a  charge  upon 
the  county,  nor  shall  the  county  assume  any  liability 
therefor,  but  the  township  in  which  such  relocation 
is  made  shall  be  at  the  sole  expense  thereof,  including 
the  cost  of  the  county  buildings. 

Section  23  makes  the  voting  or  oflPering  to  vote  by  an 
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elector,  or  the  reception  of  the  vote  by  any  inspector, 
judge,  or  clerk,  of  any  person  not  a  legal  voter,  or  the 
certification  by  any  officer  of  the  election  of  any  fraud- 
ulent statement  or  result  in  reference  thereto,  a  felony, 
subject  to  fine  and  imprisonment. 

Section  24  makes  any  officer  or  person  failing  or  re- 
fusing to  promptly  discharge  any  duties  required  by 
the  provisions  of  this  act  subject  to  a  penalty  of 
f 5,000.00,  to  be  recovered  in  a  civil  action  in  any  court 
of  competent  jurisdiction  in  the  name  of  any  one  of 
the  petitioners  provided  for  in  the  first  section  of  the 
act,  etc.,  and  further  provides  that  the  penalty  when 
collected  shall  be  paid  into,  the  county  treasury  for  the 
benefit  of  the  common  schools  of  such  county. 

An  examination  of  the  act  in  question  fully  dis- 
closes its  special  and  local  character,  and  evidently  it 
was  enacted  for  the  sole  purpose  of  bringing  Jackson 
county,  and  no  other  county,  within  its  provisions. 
The  subject  of  the  statute,  however,  is  the  relocation 
of  county  seats,  and  it  is  oAe  over  which,  in  the  ab- 
sence of  a  constitutional  inhibition  the  legislature  has 
plenary  power  and  control.  It  has  been  repeatedly 
affirmed  by  the  decisions  of  this  court,  and  the  ques- 
tion is  now  settled  bevond  controversv,  that  the  snb- 
ject-matter  of  the  act  in  dispute  is  not  one  which  falls 
within  the  interdiction  of  section  22,  article  4,  of  the 
constitution  which  forbids  the  passage  of  local  or 
special  laws  upon  the  subjects  therein  enumerated. 
Mode  V.  Beasley,  143  Ind.  306.  Neither  can  we  hold  the 
law  invalid  by  reason  of  the  provisions  of  section  23  of 
article  4,  which  requires  that  "in  all  other  cases  where 
a  general  law  can  be  made  applicable,  all  laws  shall 
be  general  and  of  uniform  oi>eratlon  throughout  the 
state." 

The  interpretation  placed  upon  this  section  of  the 
constitution  has  put  at  rest  the  question  that  its  re- 
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quirements  do  not  prohibit  the  enactment  of  local 
laws  upon  subjects  not  forbidden  by  section  22,  where 
a  general  law  cannot  be  made  applicable,  and  the  de- 
termination of  the  question  of  applicability  is  one 
wholly  within  the  province  of  the  legislature.  When 
this  body  has  passed  a  local  or  special  law,  under  the 
authority  of  section  23,  and  thereby  decided  in  effect 
that  a  general  law  is  not  applicable  in  the  particular 
instance,  its  decision  in  this  respect  is  conclusive,  and 
is  not  subject  to  be  reviewed  by  the  courts.  State  v. 
Kolseni,  130  Ind.  434;  Wiley  v.  Corporation  of  Blufton^ 
111  Ind.  152;  Mode  v.  Becwte?/,  supra,  and  authorities 
there  cited. 

The  insistence  that  the  act  in  question  is  antagonis- 
tic to  the  tenth  specification  of  section  22  for  the  rea- 
son urged,  that  it  regulates  county  and  township  busi- 
ness, is  not  tenable.  The  term  "business,"  as  employed 
in  this  specification  of  section  22,  has  been  interpreted 
by  our  decisions  to  mean  or  apply  to  the  usual  affairs 
of  the  county  and  township,  the  conduct  of  which  en- 
gages the  services  of  the  officers  of  these  respective 
municipal  corporations.  It  has  no  reference  whatever 
to  an  act  which  can  be  done  in  a  particular  case  under 
the  authority  of  a  special  law  of  the  character  of  the 
one  in  question,  the  principal  purpose  and  subject  of 
which  is  the  relocation  of  a  county  seat.  An  act  pro- 
viding for  the  removal  of  a  county  seat  cannot  be  said 
to  be  a  law  regulating  county  business  within  the 
meaning  of  the  constitutional  provision  above  men- 
tioned. Mode  V.  Beasley.  supra,  and  authorities  there 
cited.    Woods  v.  McCay,  144  Ind.  316. 

Neither  can  the  contention  of  appellants  that  this 
statute  violates  the  provision  of  section  22,  which  de- 
nies the  legislature  the  power  to  regulate  the  practice 
in  courts  of  justice  by  a  special  law,  be  sustained.  It 
is  true  that  section  21,  of  the  act  in  question,  provides 
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that  any  officer  or  person  required  to  perform  any 
duty,  under  its  provisions  who  "neglects,  fails  or  re- 
fuses to  perform  the  same,"  may  in  an  action  insti- 
tuted by  one  or  more  of  petitioners  be  coerced  in  the 
performance  of  such  duty  by  a  writ  of  mandate.  This 
provision  does  not  attempt  to  regulate  the  practice  in 
courts,  but  merely  authorizes  the  persons  designated 
to  proceed  in  the  circuit  court  of  the  county  by  an  ac- 
tion to  obtain  a  writ  of  mandate,  to  compel  the  offi- 
cer, or  person  in  default,  to  discharge  his  required 
duties.  It  gives  the  right  to  the  petitioners  to  insti- 
tute the  action,  but  the  practice  therein  is  left  to  be 
controlled  by  the  provisions  of  the  civil  code.  Such 
incidental  provisions  in  a  statute  of  the  character  of 
the  one  in  dispute,  granting  the  right  of  appeal  from 
the  decision  of  boards  of  commissioners,  or  authoriz- 
ing an  action  of  mandate  against  such  boards,  or  other 
officers,  to  compel  the  discharge  of  ministerial  duties 
enjoined  upon  them,  do  not  regulate  the  practice  in 
courts  within  the  meaning  of  the  constitutional  pro- 
hibition. Woods  V.  McGay,  supra;  Mode  v.  Beasley, 
supra. 

Section  17  of  the  act  provides  for  a  levy  annually  of 
a  special  tax  upon  all  of  the  taxable  property  of  the 
township  wherein  the  county  seat  is  to  be  relocated, 
and  in  which  the  new  county  buildings  are  to  be  con- 
structed, until  a  sufficient  revenue  is  raised  to  pay  the 
expense  of  their  construction.  Section  18  provides  for 
the  issuing  of  bonds  in  anticipation  of  the  collection  of 
the  taxes  levied.  Section  19  provides  for  the  sale  of 
these  bonds,  and  section  22  provides  that  the  expenses 
and  liabilities  incident  to  the  relocation  of  a  county 
seat,  under  this  act,  shall  not  become  a  charge  against 
the  county,  but  the  whole  shall  be  paid  by  the  town- 
ship in  which  the  county  seat  is  relocated.  Counsel 
for  appellants  insist  that  these  provisions  of  the  act 
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render  it  invalid  for  the  reason  that  it  thereby  violates 
specification  12  of  section  22,  supra,  as  being  a  local 
and  special  law  for  the  assessment  and  collection  of 
taxes  for  county  and  township  purposes.  They  fur- 
ther contend  that  these  provisions  also  conflict  with 
section  1,  article  10,  of  the  constitution,  requiring  a 
uniform  and  equal  rate  of  taxation,  and  are  also  re- 
pugnant to  section  21  of  the  bill  of  rights,  which  pro- 
vides that  no  man's  property  shall  be  taken  by  law 
without  just  compensation,  etc. 

Neither  of  these  propositions  can  be  sustained.  The 
entire  power  of  the  removal  of  a  county  seat  being 
vested  in  the  legislature,  and  it  having  the  authority 
to  exercise  it  by  the  enactment  of  a  special  law  where 
a  general  one  is  not  applicable,  it  has  the  right  to  pro- 
vide in  the  act  the  special  means  or  methods  to  be  em- 
ployed to  carry  into  effect  the  principal  subject  upon 
which  it  has  legislated.    State  v.  Kolsem,  supra. 

It  is  evident  that  a  county  seat,  relocated  under  the 
provisions  of  this  act,  would  create  the  necessity  for 
the  erection  at  the  new  site  of  county  buildings.  In 
order  to  accomplish  the  construction  of  these,  a  rev- 
enue must  be  raised  by  means  of  taxation.  The  rais- 
ing of  such  a  revenue  is  therefore  a  matter  necessarily 
incident  to  and  connected  with  the  principal  subject. 
As  a  method  of  raising  the  money  to  defray  the  ex- 
penses of  the  new  buildings  the  legislature  saw  fit  to 
create  a  special  taxing  district  out  of  the  township 
within  which  the  county  seat  was  to  be  relocated,  and 
provide  for  a  levy  of  a  special  tax  upon  the  property 
therein  for  the  purpose  of  raising  funds  to  pay  the  ex- 
penses of  the  construction  of  such  public  buildings. 
In  providing  for  the  levy  of  this  tax  upon  the  town- 
ship in  which  the  county  seat  was  to  be  relocated,  the 
legislature  proceeded  upon  the  theory,  and  took  into 
consideration  the  fact,  that  those  persons  residing  and 
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holding  property  within  such  township  would  deriye 
special  benefits  and  advantages  as  a  result  of  the  seat 
of  justice  being  located  therein.  That  the  legislature 
had  the  right  and  power  to  create  this  special  taxing 
district  in  the  manner  and  for  the  particular  purpose 
it  did  is  settled  by  the  authorities.  CHlson  v.  Board. 
128  Ind.  65;  County  of  Livingston  v.  Darlington,  101 
U.  S.  407;  United  States  v.  Memphis,  97  U.  S.  284;  In 
re  Medera  Irr.  Dist.,  92  Cal.  296,  28  Pac.  272,  675; 
Cooley  on  Taxation  (2d  ed.),  153,  155;  Marks  v.  Pur- 
due University,  37  Ind.  155;  Cooley  on  Taxation  (2d 
ed.),  166;  Kirby  v.  Shaw,  19  Pa.  St.  258;  Board,  etc.,  v. 
Harrell,  post,  500,  and  authorities  there  cited. 

The  special  benefits  and  conveniences  which  will  re- 
sult to  those  residing  within  the  immediate  locality  in 
which  a  county  seat  is  located  and  maintained  by  rea- 
son of  the  enhancement  of  the  value  of  their  property, 
are  facts  which  are  well  recognized  by  all  and  gener- 
ally serve  to  stimulate  the  inhabitants  of  such  local- 
ities in  their  earnest  efforts  to  secure  the  location  of 
the  county  seat  in  their  own  vicinity,  and  no  doubt  it 
was  the  knowledge  of  this  fact  which  prompted  the 
legislature  in  requiring  the  inhabitants  of  the  particu- 
lar township  to  bear  the  burden  of  this  special  tax  for 
the  purpose  designated.  This  court  in  Marks  v.  Pur- 
due University,  supra,  recognized  the  doctrine  that  the 
law  making  power  may  impose  the  expense  of  a  public 
improvement  upon  a  particular  locality  which  will  re 
ceive  benefits  derived  therefrom.  The  power  of  tax- 
ation is  vested  in  the  legislature.  It  has  the  right  to 
provide  for  the  rate  to  be  assessed  and  the  locality  or 
district  upon  which  the  taxes  are  to  be  imposed. 
Courts  cannot  interfere  with  such  legislative  acts  upon 
the  ground  that  they  impose  oppressive  taxes  upon  the 
taxpayers,  so  long  as  the  legislature  keeps  within  the 
limits  of  its  authority  and  violates  no  express  provi- 
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sion  of  the  constitution.    Cooley  on  Taxation  (2d  ed.), 
p.  5. 

In  Kirby  v.  Shaw,  supra,  an  act  of  the  legislature  of 
Pennsylvania  was  involved  which  authorized  the  sum 
of  $500.00  to  be  annually  levied  a«  a  tax  for  a  certain 
period  upon  the  borough  of  Towonda,  in  addition  to 
the  usual  levies  for  county  and  other  purposes,  to  de- 
fray the  expenses  of  a  county  court-house  and  jail 
erected  in  said  borough.  This  tax  was  resisted  as  an 
unequal  burden,  aB  between  the  taxpayers  of  the 
borough  and  those  of  the  county.  The  law  was  sus- 
tained, the  court  holding  that  it  could  not  interpose 
and  set  it  aside  upon  the  grounds  that  the  tax  was  un- 
equal and  unjust.  The  court  in  that  decision  referred 
to  the  question  of  special  benefits  that  were  conferred 
upon  the  people  living  within  this  particular  town  by 
reason  of  the  county  seat  being  maintained  therein, 
and  it  was  said  that  for  this  reason  they  had  no  right 
to  complain  of  the  additional  taxes  which  the  legis- 
lature had  imposed  upon  their  property.  The  restric- 
tion of  the  constitution  upon  the  passage  of  local  or 
8i>ecial  laws  for  the  assessment  and  collection  of  taxes 
for  county  and  township  purposes,  was  intended  to  ap- 
ply to  such  as  were  levied  to  raise  revenue  for  the 
usual  or  general  purposes  of  the  county  or  township, 
and  has  no  reference  to  taxes  or  assessments  levied, 
as  provided  for  under  the  act  in  controversy,  upon 
some^  special  taxing  district,  for  some  special  public 
improvement  or  purpose,  which  will  result  in  special 
benefits  to  the  persons  or  property  within  such  dis- 
trict. See  Law  v.  Madison,  etc.,  Turnpike  Co.,  30  Ind.  77. 
On  no  view  of  the  question  can  it  be  asserted  that  the 
statute  conflicts  with  the  fundamental  law  for  the 
reason  that  it  creates  a  special  district  out  of  the  town- 
ship wherein  the  new  county  seat  is  to  be  located,  and 
confines  the  assessment  of  the  tax  to  construct  the 
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new  buildings  to  this  particular  locality.  Cooley  on 
Taxation,  p.  149. 

The  legislature  in  its  wisdom  having  authorized  the 
entire  tax  for  the  construction  of  these  new  buildings 
to  be  assessed  against  the  taxable  property  of  those 
whom  in  reason  it  considered  would  be  immediately 
benefited  by  the  relocation  of  the  county  seat,  we  are 
aware  of  no  provisions  of  our  constitution,  under  the 
circumstances,  which  would  deny  it  the  power  to  place 
the  whole  burden  where  it  deemed  it  proper  to  rest. 

Under  the  provisions  of  the  statute,  the  tax  pro- 
vided to  be  levied  is  uniform  and  equal  throughout 
the  particular  district  upon  which  it  is  authorized  to 
be  assessed,  and  in  this  respect  the  law  responds  to  the 
requirements  of  the  constitution.  Bright  v,  McCuh 
loughy  27  Ind.  228;  State  Bank  of  Indiana  v.  City  of 
New  Albany^  11  Ind.  189;  Wiley  v.  Owens^  39  Ind. 
249;  Loftin  v.  Citizens?  Nat.  Bank,  85  Ind.  341. 

The  prohibition  of  the  appropriation  of  private  prop- 
erty, under  section  21  of  our  bill  of  rights,  refers  to  the 
taking  of  such  property  by  the  State  under  the  right 
of  eminent  domain,  and  in  no  sense  does  it  extend  to 
the  raising  of  a  revenue  for  public  use  by  the  means 
of  legitimate  taxation.  City  of  Aurora  v.  West^  9  Ind. 
74;  Cooley 's  Const.  Lim.  (6th  ed.),  p.  613. 

There  is  really  nothing  in  the  contention  of  appel- 
lants that  the  act  is  repugnant  to  this  feature  of  the 
constitution.  Neither  do  we  think  that  the  provisions 
of  section  12  can  be  successfully  questioned  on  the 
ground  that  they  are  within  the  inhibition  of  article 
3  of  the  constitution.  It  is  true  that  these  provisions 
designate  certain  duties  which  the  judge  of  the  cir- 
cuit court  is  authorized  to  perform,  which  partake 
more  of  a  ministerial  than  a  judicial  nature.  That  the 
legislature,  however,  may  clothe  judicial  officers  with 
such  powers,  as  it  has  under  this  statute,  has  been  ex- 
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pressly  decided  by  this  court  in  the  case  of  City  of 
Terre  Haute  v.  Evansville,  etc.j  R.  R.  Co.  (Ind.  Sup.),  46 
X.  E.  77.  Under  the  law  in  the  case  at  bar  the  legisla- 
ture did  not  attempt,  as  it  did  under  the  law  involved 
in  Ex  parte  Oriffith^y  118  Ind.  83,  to  cast  upon  and  re- 
quire the  judiciary  to  perform  duties  which  were  es- 
sentially a  part  of  those  belonging  to  another  official 
of  the  character  of  the  Reporter  of  thfe  Supreme  Court. 
While  we  still  adhere  to  the  rule  asserted  in  that  case, 
upon  the  real  point  involved,  still  that  decision  cannot 
be  so  extended  as  to  deny  the  right  of  the  legislature 
to  authorize  the  performance,  by  the  judge  of  the  cir- 
cuit court,  of  such  duties  of  the  nature  as  are  desig- 
nated in  section  12.  Objections  are  made  to  that  part 
of  section  5  which  grants  the  right  to  persons,  selected 
from  other  precincts  to  serve  as  judges  and  clerks,  to 
vote  in  the  precinct  where  they  serve  as  such  officers. 
Also  to  part  of  section  8  which  declares  it  a  misde- 
meanor upon  the  part  of  an  election  officer  to  violate 
the  provisions  of  the  act,  and  likewise  to  the  provisions 
of  section  23  which  define  a  felony,  and  those  of  sec- 
tion 24  which  render  defaulting  of^cers  liable  to  a 
penalty  for  the  nondischarge  of  their  duties.  The 
validity  of  these  provisions  are  assailed;  but  we  dis- 
miss these  questions  without  consideration  and  do  not 
pass  upon  the  constitutional  validity  of  these  features 
of  the  act ;  for,  were  the  invalidity  conceded,  the  result 
would  be  merely  to  eliminate  them  from  the  act,  leav- 
ing the  remainder  of  the  law  complete  within  itself 
and  capable  of  being  executed  so  as  to  carry  out  the  es- 
sential purpose  of  the  legislature.  These  provisions 
are  not  the  material  parts  of  the  statute,  and  their 
alleged  invalidity  affords  no  excuse  to  the  appellants, 
as  public  officers,  for  refusing  to  yield  their  obedience 
to  the  other  parts  of  the  act,  which  do  not  depend  upon 
those  claimed  to  be  void.    When  these  sections  of  the 


494  SUPREME  COURT  OF  INDIANA, 

Board  of  Com'rs,  etc.,  et  al.  v.  State,  ex  rd.  Brown  et  oL 

act  are  called  in  question  by  persons  affected  thereby, 
their  validity  may  then  be  properly  reviewed. 

It  is  next  contended  that  the  complaint  is  bad 
because:  First,  it  shows  that  the  appellees  have  a 
remedy  by  appeal;  second,  because  the  power  con- 
ferred upon  the  board  of  commissioners  under  the  pro- 
visions of  this  statute  is  judicial;  third,  that  it  fails  to 
negative  that  part  of  section  20  which  excepts  from 
the  provisions  of  the  act  counties  where  a  sum  exceed 
ing  $20,000  has  been  expended  in  the  erection  or  repair 
of  the  court  house  or  jail  of  the  county  within  three 
years  prior  to  January  1st,  1895;  fourth,  that  the  legis- 
lature had  no  power  to  make  the  affidavit  of  the 
Auditor  of  State  conclusive  evidence  of  the  facts 
therein  contained.  The  entire  scope  of  this  act  clearly 
indicates  that  it  was  the  intent  and  purpose  of  the 
legislature  to  make  the  action  of  the  board  of  commis- 
sioners, in  considering  the  petition  and  in  ordering 
the  special  election,  purely  ministerial,  and  not  judi- 
cial. The  affidavits  required  to  be  attached  to,  and 
accompany  the  petition,  were  declared  to  be  conclusive 
evidence  of  the  truth  of  the  facts  required  to  warrant 
the  commissioners  in  ordering  the  election.  Nothing 
in  the  nature  of  an  adversary  proceeding  was  contem- 
plated. When  the  petition,  affidavits,  and  bond  were 
filed,  as  provided  by  the  act,  which  requirements  the 
complaint  avers  were  complied  with,  the  duty  of  the 
board,  under  the  statute,  was  so  plain  and  imperative 
that  no  element  of  discretion  can  be  said  to  enter  into 
its  performance;  and  it  is  manifest,  also,  that  under 
its  provisions  the  board  was  not  invested  with  judi- 
cial functions.  Board,  etc.,  v.  Davis,  136  Ind.  503; 
Board,  etc.,  v.  Heaston,  144  Ind.  583.  The  proceeding 
was  a  special  one,  having  for  its  object  the  relocation 
of  a  county  seat,  being  a  matter  over  which  the  legis- 
lature had  full  control.    It  was  based  upon  a  special 
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statute  which  gave  no  express  right  of  appeal,  and 
that  no  appeal  could  be  maintained  under  the  circum- 
Btances  has  been  settled  by  the  decisions  of  this  court. 
Bosley  v.  AckelmirCy  39  Ind.  536;  Boards  etc.,  v.  Smith,  40 
Ind.  61;  Cole  v.  Hotvard,  56  Ind.  330.  A  duty  to  be 
performed  is  none  the  less  ministerial  because  the  per- 
son who  is  required  to  perform  it  may  have  to  satisfy 
himself  of  the  existence  of  a  state  of  facts  under  which 
he  is  given  his  right  or  warrant  to  perform  the 
required  duty.  Floumoy  v.  City  of  Jefersonville,  17 
Ind.  169;  Wilkins  v.  State,  113  Ind.  514;  State  v.  John- 
son, 105  Ind.  463.  But  were  we  to  concede  the  in- 
sistence that  the  board,  in  denying  the  prayer  of  the 
petition,  was  in  the  exercise  of  a  judicial  duty,  it 
would  not  necessarily  result  that  the  petitioners  were 
entitled  to  an  appeal  to  the  circuit  court.  The  statute 
expressly  awarded  to  them  the  right  to  institute  an 
action  for  a  mandate,  to  enforce  the  board  to  perform 
the  duty  enjoined  upon  it,  and  this,  we  are  of  the 
opinion,  must  at  least  be  regarded  as  an  implied  denial 
of  the  right  of  appeal.  The  rule  is  well  settled  that 
where  the  law  either  expressly  or  impliedly  forbids  an 
appeal  from  the  board  of  commissioners,  then  none 
will  lie.  Farley  v.  Board,  etc.,  126  Ind.  468;  Board 
V.  Davis,  supra.  It  is  evident,  therefore,  that  appellees 
were  not  entitled  to  an  appeal,  but  were  entitled  to 
prosecute  an  action  for  a  mandate  as  pointed  out  in 
section  21,  and  the  objections  of  appellants  to  the  com- 
plaint upon  this  ground  cannot  be  sustained.  The 
complaint  was  sufficient  without  averring  that  f 20,000 
had  not  been  expended  in  the  erection  or  repair  ^f  the 
court-house  or  jail  within  three  years  prior  to  January 
1st,  1895.  This  exception  is  found  in  a  section  subse- 
quent to  the  one  which  provides  what  facts  the  peti- 
tion must  contain  in  order  to  invoke  the  action  of  the 
board.    It  was  not  necessary  for  the  complaint  to  neg- 
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atiye  the  existence  of  this  fact,  as  it  was  a  matter  of 
defense  op  excuse  to  be  shown  by  the  board  (the  appel 
lants)  in  justification  of  their  action  in  refusing  to 
yield  obedience  to  the  law.  The  burden  rested  upon 
appellants  to  prove  this  expenditure  in  order  to  vindi- 
cate their  action  in  refusing  to  grant  the  prayer  of  the 
petition.  Miller  v.  Shields^  124  Ind.  166,  and  authori- 
tieft  there  cited. 

The  affidavit  of  the  Auditor  of  State  contained  a 
copy  of  the  surveys  of  Jackson  county,  on  file  in 
his  office,  and  he  stated  in  his  affidavit  that  said  rec- 
ord showed  that  the  county  contained  an  area  of 
more  than  five  hundred  square  miles,  to- wit:  five  hun- 
dred and  eight  square  miles.  This  statement  the 
statute  made  conclusive  evidence  to  the  board  of  that 
fact.  That  the  legislature  had  the  power  to  make  the 
facts  contained  in  this  affidavit,  under  the  circum- 
stances, conclusive  evidence,  we  think  cannot  be  sue- 
cessfully  controverted.  The  commissioners ,  as  we 
have  seen,  in  ordering  the  election,  were  in  the  dis- 
charge of  a  ministerial  duty  in  a  matter  or  subject  over 
which  the  legislature  had  full  power  and  control.  The 
proceeding  was  not  an  action  involving  any  personal 
or  individual  interest  or  rights  which  in  any  way 
would  be  impaired  or  precluded  by  reason  of  certain 
facts  being  made  conclusive  evidence.  The  primary 
and  sole  purpose  of  the  proceeding  instituted  by  the 
filing  of  the  petition  before  the  board  was  to  secure  the 
holding  of  an  election  to  enable  the  voters  of  the 
county  to  determine  for  themselves  the  question  of 
removal  of  their  county  seat.  It  was  right  and  proper 
and  fully  within  the  power  of  the  legislature  to  adopt, 
as  it  did,  some  means  or  standard  which  would  be  con- 
clusive evidence  of  the  required  area  of  the  county, 
and  thereby,  without  further  inquiry  upon  that  ques- 
tion, authorize  the  board  to  order  the  special  election. 
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The  legislature  saw  fit  to  have  the  authority  or  juris- 
diction of  the  board  over  the  matter  conclusively 
established  by  the  sworn  statement  of  the  Auditor  of 
State.  This  infringed  upon  no  rights  of  the  commis- 
sioners, as  such  ofBcials,  and  they  are  in  no  attitude  to 
complain  of  this  provision  of  the  law.  Hunter  v. 
Bumsvilley  etc.y  Co.,  56  Ind.  213. 

In  is  finally  urged  that  the  evidence  given  in  the- 
circuit  court:  is  not  sufficient  to  establish  the  area  of 
Jackson  county,  and  that  the  court:  erred  in  permit- 
ting Mr.  Bingham  to  testify  what  the  area  of  the 
county  was  as  shown  by  a  copy  of  the  record  on  file  in 
the  office  of  the  Auditor  of  State.  Courts  are  required 
to,  and  do  take  judicial  notice  of  the  area  of  an  estab- 
lished county,  and  also  of  its  limits  and  boundaries. 
Board,  etc.,  v.  Spitler,  13  Ind.  235;  Mode  v.  Beasley, 
143  Ind.  324;  Buchinghouse  v.  Oreeg,  19  Ind.  401; 
Mossman  v.  Forrest,  27  Ind.  233;  Turhemlle  v.  State, 
42  Ind.  490;  Bannister  v.  Ditching  Ass^n,  62  Ind.  183; 
Murphy  v.  Hendricks,  57  Ind.  595;  Dawson  v.  JameSy 
64  Ind  166;  Williams  y.  State,  64  Ind.  555;  Burton  v^ 
Ferguson,  69  Ind.  489;  Peck  v.  Sims,  120  Ind.  348; 
Hays  V.  State,  8  Ind.  425;  Olenn  v.  Porter,  49  Ind.  500; 
Carr  v.  McCampbell,  61  Ind.  97;  State  v.  Chram^l- 
spachsr,  126  Ind.  402. 

The  lower  court  judicially  knew,  and  so  does  this 
court,  that  Jackson  county  contains  more  than  five 
hundred  square  miles;  hence  no  available  error  can  be 
predicated  upon  the  testimony  of  Mr.  Bingham  upon 
this  question,  nor  was  it  incumbent  upon  the  appellees 
to  prove  that  the  number  of  square  miles  in  Jackson 
county  was  in  excess  of  five  hundred,  for  of  this  fact 
the  court  had  judicial  knowledge. 

We  have  coi^sidered  all  of  the  material  questions 
involved  in  this  appeal,  and  are  compelled  to  sustain 
the  statute  in  dispute  in  all  of  its  essential  features, 
and  the  judgment  of  the  lower  court  is  affirmed. 
Vol.  147—32 
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156    80        Appeal  and  ERaoB.—i2emet0.  ~^«8ignmenf  of  Error. — ^Alleged  error 

of  the  oourt  in  permitting  defendant  to  testify  as  a  witness  in  an 

i£    43?  action  sought  to  be  reviewed  is  not  a  proper  assignment  of  errcn; 

either  on  appeal  from  the  judgment  or  in  a  bill  to  review  iL    pp. 

498,  499. 

JUDOMBNT. — Review  Of. — Statute  Construed. — Only  errors  which  ap- 
pear in  the  proceedings  and  judgment  sought  to  be  reviewed  can  be 
assigned  as  cause  for  review  under  section  627,  Bums'  R.  S.  18M 
(616  R.  S.  1881).  p.  499. 

SAMR.^Iieview  Of.-^Evidence. — BiU  of  Exoeptu)n8.^la   an   action 
seeking  to  review  a  judgment  and  prooeedings  under  section  637, 
Bums'  R.  S.  1894  (615  R.  S.  1881),  on  the  grounds  that  the  verdicfc  is  • 
not  sustained  by  the  evidence  and  is  contrary  to  law,  the  evidence 
must  be  in  the  record  by  proper  bill  of  exceptions,    p.  499. 

Bill  op  Exceptions.— 7\'wi€  Given  Beyond  Term  for  Filing.— It  m\^ 
be  shown  by  the  record  that  time  was  given  beyond  the  term  to  file 
a  bill  of  exceptions ;  a  recital  of  such  fact  in  the  bill  of  exceptions  is 
insufficient,    pp.  499, 600. 

From  the  Tipton  Circuit  C!oupt.    Affirmed. 
Joshua  Jones^  for  appellants. 

Daniel  Waugh,  John  P.  Kemp  and  Jam^es  N.  Waugh, 
for  appellees. 

McCabe,  J. — ^The  appellants  sued  the  appellees  to 
review  a  judgment.  The  circuit  court  sustained  a 
demurrer  to  the  complaint  for  review.  This  ruling  ib 
assigned  as  the  only  error  complained  of.  The  com- 
plaint to  review  is  accompanied  by  what  purports  to 
be  a  transcript  of  the  proceedings  and  judgment 
sought  to  be  reviewed.  The  errors  alleged  to  have 
been  committed  in  that  proceeding,  leading  to  the 
judgment  to  be  reviewed,  are  thus  stated  in  the  com- 
plaint for  review:  1,  "The  court  erred  in  permitting 
the  defendant,  Florence  E.  Stephenson,  to  testify  as  a 
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witness  in  said  cause;  2,  said  court  erred  in  overruling 
said  plaintiff's  motion  for  a  new  trial  in  said  cause." 
The  first  specification  is  not  an  available  error.  It  is 
a  proper  ground  for  a  motion  for  a  new  trial,  but  not 
an  assignment  of  error  either  on  appeal  from  the  judg- 
ment or  a  bill  to  review  it.  The  ruling  denying  a  new 
trial  is  the  only  error  of  law  which  it  is  alleged  in  the 
complaint  to  review,  appears  in  the  proceedings  and 
judgment  sought  to  be  reviewed,  and  it  is  only  such 
errors  of  law  as  appear  in  the  proceedings  and  judg- 
ment which  constitute  ground  for  review  for  such 
cause.  Section  627,  Burns'  R.  S.  1894  (615,  R.  S.  1881). 
The  admission  of  the  testimony  of  Florence  E. 
Stephenson  is  made  one  of  the  grounds  of  the  motion 
for  a  new  trial.  The  only  other  grounds  specified  in 
the  motion  for  a  new  trial  are  that  the  verdict  is  not 
sustained  by  suflScient  evidence  and  is  contrary  to  law. 
To  make  any  of  these  errors  appear  in  the  record  of  the 
proceedings  and  judgment  sought  to  be  reviewed  the 
evidence  must  be  in  the  record,  and  that  requires  a  bill 
of  exceptions  incorporating  it,  so  filed  as  to  become  a 
part  of  the  record. 

There  is  in  the  transcript  accompanying  the  com- 
plaint to  review,  what  purports  to  be  a  bill  of  excep- 
tions, purporting  to  contain  at  least  a  part  of  the  evi- 
dence, and  especially  the  testimony  of  Florence  E. 
Stephenson  and  the  objection  to  the  admission  thereof 
and  the  court's  ruling  thereon.  But  it  appears  from 
such  bill  of  exceptions  that  the  trial  took  place  at  the 
September  term  for  1894,  on  the  13th  judicial  day  of 
said  term,  which  was  the  17th  day  of  September  of 
that  year.  The  bill  of  exceptions  was  not  filed  in  the 
clerk's  office  until  the  18th  day  of  November,  1895,  if 
the  record  even  shows  it  was  filed  then.  The  record  of 
that  proceeding  nowhere  shows  that  time  was  given 
beyond  the  term  in  which  to  file  such  bill  of  excep- 
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tions.  The  bill  itself  recites  that  ninety  days  time  was 
given  in  which  to  file  the  same.  But  it  has  been  fire 
quently  held  that  such  showing  must  be  in  the  order 
book  entry,  and  that  it  cannot  be  shown  by  a  recital 
in  the  bill  of  exceptions.  Schoonover  v.  Reed,  65  Ini 
813;  JVye,  Assignee^  v.  Lewis,  66  Ind.  326;  Sohn  v. 
Oravel  Road  Co,,  73  Ind.  77;  Benson  v.  Baldwin^  lOS 
Ind.  106;  Engleman  v.  Arnold,  118  Ind.  81;  Jones  v. 
Janes^  91  Ind.  72;  Applegate  v.  White,  79  Ind.  413; 
City  of  Indianapolis  v.  Kollman,  79  Ind.  504;  (food- 
win  V.  Smith,  72  Ind.  113. 

Therefore,  the  alleged  error  does  not  appear  in  the 
record  of  the  proceedings  and  judgment  sought  to  be 
reviewed,  and  for  that  reason,  if  not  for  others,  the 
complaint  to  review  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  hence  the  trial  court  did 
not  err  in  sustaining  the  demurrer  to  the  complaint  for 
review. 

Judgment  affirmed. 
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Board  op  Comhissioners  op  the  County  op  Monroe 

V.  Harrell  et  al. 

[No.  18,045.    Ffled  Feb.  28, 1897.    Rehearing  denied,  April  2d.  1897  ] 

Free  Gravel  Roads.— Order /or  an  Election  on  Part  of  Hoods  Pdi- 
tioned  for.  Not  Void, — Collateral  Attack, — The  act  of  the  board  of 
commissioners  in  ordering  an  election  on  only  a  part  of  the  roads 
described  in  a  petition  under  section  2  of  the  act  of  1895  (Acts  of 
1895,  p.  146),  if  erroneous,  is  not  void,  and  is  not,  therefore,  subject 
to  collateral  attack,    p.  60t, 

Constitutional  Law.— TVxxaficm.-— The  power  of  the  legislature  in 
matters  of  taxation  is  unlimited,  except  as  restricted  by  the  oonsti- 
tution.    p,  504- 

Same. — Taxing  DistrietB. — ^The  legislature,  in  the  exerciae  of  ito 
power  as  to  taxation  in  making  local  improvements,  may  create  a 
special  taxing  district  without  regard  to  the  boundaries  of  the 
ooimties,  townships  or  municipalities,   p.  SOi, 
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Same. — Improvements. — Assessment. — A  tax  or  assessment  for  local 
improvement  is  based  upon  the  theory  that  it  is  a  return  for  the 
benefit  received  by  the  person  who  pays  the  tax  or  by  the  property 
assessed,    p.  SOS. 

Same. — Taxing  Districts. — The  legislature  may  declare  that  all  or  a 
X)ortion  of  the  property  within  a  taxing  district  created  is  benefited, 
either  according  to  its  value  or  in  proportion  to  its  actual  benefit 
to  be  determined  by  the  legislature  itself  by  persons  selected  for 
that  purpose,  p.  SOS. 

Fbeb  Gravel  BOAiys.— Taxation  for  Construction  O/.— The  special 
tax  to  be  paid  for  the  construction  of  free  gravel  roads,  under  the 
act  of  March  7,  1895  (7236  Thornton's  R.  S.  1897),  is  an  assessment 
of  benefits  to  the  persons  and  property  taxed  by  the  legislature  in 
the  exercise  of  its  sovereign  power  of  taxation,    p.  S07. 

Same. — Bonds  for  Constrwction  of,  Not  County  Indebtedness. — Consti- 
tutional Law. — Bonds  issued  by  the  board  of  county  commissioners, 
under  section  8  of  the  act  of  March  7, 1895,  for  the  construction  of 
free  gravel  roads  do  not  constitute  an  indebtedness  of  the  county 
within  the  meaning  of  article  13  of  the  constitution  limiting  the 
indebtedness  of  political  corporations  to  two  per  cent,  of  the  value 
of  the  taxable  property,    p,  S07, 

TOWKSHIP8. — Obligations  Payable  Out  of  Particular  Fund.—ConstitU' 
lional  Law. — Obligations  payable  out  of  a  particular  fimd  and  for 
which  the  fund  only,  and  not  the  township,  is  liable,  are  not  within 
the  inhibition  of  article  18  of  the  constitution,  p.  S09, 

Free  Gravel  Roads.— SpectoZ  Tax  for  Construction  of  Not  a  Town- 
ship Obligation. — The  special  tax  levied  by  the  board  of  commis- 
sioners upon  all  the  property  of  a  taxing  district  for  the  construc- 
tion of  a  free  gravel  road  under  the  act  of  March  7,  1895,  is  not  an 
indebtedness  of  the  township  or  townships  composing  such  taxing 
district,  but  an  indebtedness  of  the  taxpayers,  and  for  which  only 
their  property  is  liable,    p.  S09. 

From  the  Monroe  Circuit  Court.     Reversed. 

H,  C.  Duncan,  L  C.  Batman^  R.  A.  Fulk  and  Edwin 
Corr,  for  appellant 

J.  E.  Henley,  J.  B.  Wilson^  H.  A.  Lee  and  L,  M. 
Chrimes,  for  appellees. 

JIONKS,  J. — ^This  appeal  was  taken  from  an  interloc- 
utory order  restraining  appellant  from  letting  a  con- 
tract to  construct  a  free  gravel  road  in  Clear  Creek 
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township,  Monroe  county,  under  the  provisions  of  the 
act  of  1893  (Acts  1893,  p.  196),  sections  6924-6934, 
Burns'  R.  S.  1894,  as  amended  by  the  act  of  1895  (Acts 
1895,  p.  143). 

The  injunction  was  asked  upon  two  grounds: 

First,  That  appellant  had  no  right  or  authority  in 
law  to  call  an  election  to  vote  on  the  two  roads  in  ques- 
tion for  the  reason  that  there  was  a  single  petition 
filed  before  the  board  to  build  three  free  gravel  roads 
in  Clear  Creek  townehip,  each  road  being  distinct  from 
the  others. 

Section  2  of  the  act  of  1893,  as  amended  by  the  act 
of  1895,  under  which  the  proceeding  to  build  said 
gravel  roads  was  brought,  expressly  authorizes  the 
petitioners  to  include  in  a  single  petition  one  or  more 
roads  or  parts  of  roads,  each  of  which  is  disconnected 
from  the  other,  and  provides  that  all  of  said  roads  or 
parts  of  roads  shall  be  voted  on  a6  a  unit-  (Acts  1895, 
p.  145,  section  2.) 

Section  10,  as  amended  by  the  act  of  1895  (Acts 
1895,  p.  147),  authorizes  the  commissioners  to  permit 
the  petition  to  be  amended.  Under  these  sections  the 
petition  for  these  roads  could  be  amended  so  as  to  a^k 
for  two  or  onlv  one  of  said  roads,  and  the  order  of  the 
board  for  an  election  upon  a  petition  so  amended 
would  be  valid. 

If  the  board  of  commissioners  made  an  order  for  an 
election  on  only  a  part  of  the  roads  described  in  the 
petition  this,  if  an  error,  would  be  one  of  which  no  one 
but  the  petitioners  could  complain.  If  they  acquiesceii 
in  such  an  order  by  not  taking  proper  steps  to  correct 
the  same,  the  petition  would  be  considered  as  amended 
by  the  petitioners  so  as  to  conform  to  such  order. 

The  act  of  the  board  of  commissioners  in  ordering 
said  election  for  only  two  roads,  even  if  erroneous,  was 
not   void   and   not,   therefore,   subject   to   collateral 


NOVEMBER  TERM,  1896— Vol.  147.        603 

Board  of  Com'rs,  etc.,  r.  Harrell  et  aL 

attack,  as  was  attempted  by  this  proceeding.  Porter 
^.  Stouty  73  Ind.  3,  5;  Stoddard  v.  Johnson,  75  Ind. 
20,  30;  Million  v.  Board,  etc.,  89  Ind.  5,  13;  Strieb  v. 
Cox,  111  Ind.  299,  304;  Chicago,  etc.,  R.  W.  Co.  v. 
Sutton,  130  Ind.  406,  410;  Cason  v.  Harrison,  136 
Ind.  830,  333;  Perkins  v.  Hay  ward,  132  Ind.  96,  104; 
McCoy  V.  J-ftZe,  131  Ind.  417;  Jones  v.  Cullen,  142 
Ind.  335;  Oilson  v.  Board,  etc.,  128  Ind.  66. 

The  second  ground  upon  which  the  injunction  was 
asked,  and  the  one  upon  which  the  court  below  granted 
the  same,  was  that  "The  letting  of  the  contract  and 
issuing  the  bonds  to  construct  said  free  gravel  roads 
would  create  an  indebtedness  of  Clear  Creek  township 
in  excess  of  two  per  cent,  of  the  assessed  value  of  the 
^property  of  said  township,  which  is  prohibited  by 
*  article  13  of  the  constitution.'^  Said  article  reads  as 
follows: 

"No  political  or  municipal  corporation  in  this  State 
shall  ever  become  indebted,  in  any  manner  or  for  any 
purpose,  to  an  amount  in  the  aggregate  exceeding  two 
per  centum  on  the  value  of  the  taxable  property 
within  such  corporation,  to  be  ascertained  by  the  last 
assessment  for  state  and  county  taxes  previous  to  the 
incurring  of  such  indebtedness;  and  all  bonds  or  obli- 
gations, in  excess  of  such  amount,  given  by  such  corpo- 
ration, shall  be  void:  Provided,  That  in  time  of  war, 
foreign  invasion,  or  other  great  public  calamity,  on 
petition  of  a  majority  of  the  property  owners,  in  num- 
ber and  value,  within  the  limits  of  such  corporation, 
the  public  authorities,  in  their  discretion,  may  incur 
obligations  necessary  for  the  public  protection  and 
defense  to  such  an  amount  as  may  be  requested  in  such 
petition." 

Section  5  of  the  act  of  1893,  as  amended  by  the  act 
of  1895  (Acts  1895,  p.  146),  provides  that  "For  the  pur- 
pose of  raising  money  to  pay  for  such  construction. 
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the  board  of  commissioners  shall  issue  the  bonds  of 
the  county  for  the  full  amount  of  the  contract,  in  de- 
nominations of  not  less  than  fifty  dollars  each.  •  •  • 
.  The  county  treasurer  shall  sell  bonds  at  not  less  than 
their  face  value,  and  the  prdceeds  shall  be  kept  as  a 
separate  and  specific  fund  to  pay  for  the  construction 
of  the  particular  road  or  roads  for  which  they  were 
issued,  and  shall  be  paid  by  him  to  the  contractor 
upon  the  warrant  of  the  auditor  as  directed  by  the 
board  of  commissioners." 

Section  6  of  said  act,  as  amended  (Acts  1895,  p.  146), 
provides  that  "For  the  purpose  of  raising  money 
necessary  to  meet  said  bonds  and  interest  thereof,  the 
board  of  commissioners  shall  annually  thereafter,  at 
the  time  the  general  tax  levy  is  made,  levy  a  special 
tax  upon  the  property  of  the  township  or  townships,* 
including  the  towns  and  cities,  if  any  there  be,  of  less 
than  thirty  thousand  inhabitants,  in  such  manner  as 
to  meet  the  principal  and  interest  of  said  bonds  as  they 
shall  become  due,  and  such  taxes  shall  be  collected  as 
other  taxes,  and  shall  be  applied  to  the  payment  of 
such  bonds  and  interest.  If  the  road  or  section  thereof 
so  constructed  runs  into  or  through  two  or  more  town- 
ships, the  amount  paid  thereof  shall  be  divided  and 
charged  upon  the  property  of  each  township,  in  the 
same  ratio  that  the  assessed  valuation  of  all  the  prop- 
erty in  each  township  bears  to  the  assessed  valuation 
of  all  the  property  in  all  the  townships  through  which 
the  road  or  roads  run,  and  said  special  tax  be  levied 
accordingly." 

The  power  of  the  legislature  in  matters  of  taxation 
is  unlimited  except  as  restricted  by  the  constitution. 
The  legislature,  in  the  exercise  of  this  power  in  mak- 
ing local  improvements,  may  create  a  special  taxing 
district  without  regard  to  the  boundaries  of  counties, 
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townships  or  municipalities.  Oilson  Y.Boardyetc.^aupra. 

Judge  Cooley,  in  his  work  on  "Taxation,"  at  p.  113, 
Ba js^  concerning  this  question :  "Taxing  districts  may 
be  as  numerous  as  the  purposes  for  which  taxes  are 
levied.  *  *  *  It  is  not  essential  that  the  political 
districts  of  the  state  shall  be  the  same  as  the  taxing 
districts,  but  special  districts  may  be  established  for 
special  purposes,  wholly  ignoring  the  political  divi- 
sions. *  ♦  ♦  The  political  divisions  of  the  state  are 
necessarily  regarded  in  taxation  only  where  the  tax 
itself  is  for  a  purpose  specially  pertaining  to  one  of 
them  in  its  political  capacity,  so  that,  as  already 
stated,  the  nature  of  the  tax  will  determine  the  dis- 
trict." 

A  tax  or  assessment  for  local  improvements  is 
based  upon  the  theory  that  it  is  a  return  for  the  benefit 
received  by  the  person  who  pays  the  tax  or  by  the 
property  assessed. 

For  the  purpose  of  making  such  improvement,  the 
legislature  may  levy  a  tax  upon  all  or  a  part  of  the 
property  in  such  district  by  a  uniform  rule  according 
to  its  value,  or  may  charge  the  cost  thereof  to  the 
property  in  such  district  according  to  what  is  known 
as  the  "front  foot"  rule,  thus  determining  in  advance 
what  property  is  benefited,  or  it  may  delegate  to  a 
subordinate  agency  the  power  to  ascertain  and  report 
the  benefit,  if  any,  to  the  different  tracts  of  real  estate 
within  such  district.  In  other  words,  the  legislature 
may  declare  that  all  or  a  portion  of  the  property  with- 
in such  district  is  benefited,  either  according  to  its 
value  or  in  proportion  to  its  actual  benefit  to  be  deter- 
mined by  the  legislature  itself  or  by  persons  selected 
for  that  purpose.    CHlson  v.  Boards  etc.,  supra. 

The  legislature,  by  the  act  of  1893,  as  amended  by 
the  act  of  1895,  for  the  purpose  of  apportioning  the 
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benefits  for  the  construction  of  a  road  or  roads,  under 
said  law  determined  in  advance  what  property  would 
be  benefited  by  requiring  that  the  districts  should  be 
composed  of  the  township  or  townships  into  or 
through  which  the  proposed  roads  run,  and  that  all 
the  property  in  said  taxing  district  would  be  benefited 
according  to  its  value. 

The  provisions  of  the  act  of  1889  (Acts  1889,  p.  276), 
for  the  purchase  of  free  gravel  roads  in  respect  to  the 
taxing  districts  and  the  property  benefited,  are  sub- 
stantially the  same  as  those  of  the  statute  under  con- 
sideration, and  this  court,  in  Gilson  v.  Boards  etc. 
supra,  said,  concerning  the  taxing  districts  and  bene- 
fits under  that  law:  "In  the  passage  of  the  statute 
under  examination  the  legislature  took  into  consider- 
ation that  those  living  in  the  immediate  vicinity  of  a 
toll  road  had  a  special  interest  in  having  it  made 
free,  and  that  they  would  reap  an  advantage  therefrom 
not  enjoyed  by  those  residing  in  a  remote  part  of  the 
county;  and  hence  it  imposed  upon  those  who  thus 
received  a  special  benefit  the  burden  of  paying  for  the 
same  in  the  event  they  desired  to  purchase  such  road, 
and  make  it  free.  There  can  be  no  difference  in  prin- 
ciple between  taxation  to  construct  a  free  gravel  road, 
and  taxation  to  purchase  a  toll  road  already  con- 
structed, and  make  it  free  to  all.  The  mode  usually 
employed  to  raise  funds  with  which  to  construct  free 
gravel  roads  is  by  assessment  on  real  estate  supposed 
to  be  benefited;  but  that  mode  is  pursued  simply  be- 
cause the  legislature  has  seen  fit  to  declare  it  a  proper 
one.  We  cannot  say  that  a  person  who  possesses  per- 
sonal property  only,  may  not  be  benefited  by  the  con- 
struction of  a  free  gravel  road,  or  by  the  purchase  of  a 
toll  road  to  become  free,  in  an  amount  equal  to  the 
taxes  paid  by  him  for  that  purpose.  Judge  Elliott,  in 
his  work  on  Roads  and  Streets,  p.  393,  says:    *The 
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weight  of  authority  •  •  •  ig  overwhelmingly  in 
favor  of  the  right  of  the  legislature  to  determine  what 
property  shall  be  assessed  and  how  the  apportionment 
shall  be  made/  '^ 

What  was  said  in  that  case  applies  with  equal  force 
to  the  law  under  consideration. 

It  is  clear,  therefore,  that  the  special  tax  to  be  paid 
under  said  law  is  an  assessment  of  benefits  to  the  per- 
sons and  property  taxed  by  the  legislature  in  the  ex- 
ercise of  its  sovereign  power  of  taxation. 

The  bonds  issued  by  the  board  of  commissionsers, 
under  the  law  in  controversy,  are  not  payable  out  of 
the  general  fund  of  the  county  or  township,  but  are 
payable  out  of  a  particular  fund,  to  be  raised  by  a 
special  tax  being  imposed  as  a  benefit,  assessed  ac- 
cording to  its  value,  not  upon  all  the  taxable  property 
in  the  county,  but  upon  all  the  taxable  property  in  the 
taxing  district.  The  money  thus  raised  according  to 
the  benefits  declared  by  the  legislature  cannot  be  ap- 
plied to  any  other  purpose  except  to  pay  the  bonds 
and  interest,  and  the  money  realized  by  the  sale  of 
said  bonds  can  only  be  used  to  build  said  roads.  No 
other  provision  is  made  for  the  payment  of  said  bonds 
except  from  the  fund  raised  by  said  special  assess- 
ment, and  the  same  is  pledged  by  the  statute  for  that 
purpose,  and  cannot  be  devoted  to  any  other  purpose. 

The  provisions  of  said  act  of  1893,  as  amended  by 
the  act  of  1895,  are  in  legal  effect  the  same  as  those 
of  the  act  of  1877  and  the  amendments  thereto,  con- 
cerning  the  issuing  and  payment  of  bonds  to  construct 
free  gravel  roads.  In  the  case  of  Strieb  v.  CoXy  suprOy 
this  court  held  that  bonds  issued  under  said  act  of 
1877  and  the  amendments  thereto,  sections  6855-6867, 
Burns'  R.  S.  1894  (5091-5103,  R.  S.  1881),  for  the  con- 
struction of  free  gravel  roads,  did  not  constitute  an 
indebtedness  of  the  county  within  the  meaning  of 
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article  13  of  the  constitution.  The  same  doctrine  ha^s 
been  declared  in  other  cases.  Burton  v.  Staie,  111  Ind. 
600;  Board,  etc.,  v.  Fullen,  111  Ind.  410;  Board,  efc., 
V.  Hill,  115  Ind.  316;  Board,  etc.,  v.  Fullen,  118  Ind, 
168;  Board,  etc.,  v.  Fahlor,  114  Ind.  176;  Spidell  v. 
Johnson,  128  Ind.  235;  Oavin  v.  Board,  etc.,  104  Ind- 
201;  Little  v.  Board,  etc.,  7  Ind.  App.  118;  Walker y. 
Board,  etc.,  11  Ind.  App.  285;  Braun  v.  Board,  etc., 
70  Fed.  369. 

While  it  is  true  that  the  bonds  are  not  county  obli- 
gations in  the  sense  that  they  constitute  an  indebted- 
ness against  the  county,  yet  the  law  under  which  they 
are  issued  binds  the  county  to  levy,  collect,  and  apply 
the  special  tax  to  the  pajTuent  of  the  bonds  and  in- 
terest. The  bonds  are  secured  by  the  special  tax  and 
the  fund  derived  from  the  special  tax  is  pledged  to 
their  payment  The  holders  of  the  bonds  have  a  rem- 
edy which  can  be  invoked  if  any  county  oflScer  at- 
tempts to  divert  the  funds  or  in  any  other  respect  to 
violate  his  duty.    Spidell  v.  Johnson,  supra. 

Do  such  bonds  constitute  an  indebtedness  of  the 
township  or  townships  within  which  the  road  or  roads 
are  built,  within  the  inhibition  of  article  13  of  the 
constitution?  A  debt  in  its  general  sense  is  a  specific 
sum  of  money  which  is  due  or  owing  from  one  person 
to  another,  and  denotes  not  only  an  obligation  of  the 
debtor  to  pay,  but  the  right  of  the  creditor  to  receive 
and  enforce  payment.  City  of  LaPorte  v.  Oamewell  Fire 
Alarm,  etc.,  Co.,  146  Ind.  466;  Quill  v.  City  of  Indian- 
apolis,  124  Ind.  292,  299. 

The  mere  fact  that  the  boundaries  of  the  taxing 
district  and  the  township  are  the  same,  and  that  the 
property  within  those  boundaries  is  liable  to  be  as- 
sessed with  benefits  according  to  its  value,  does  not 
make  the  bonds  a  debt  of  the  township.  The  town- 
ship is  a  corporation  with  the  power  of  making  con- 
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tracts^  and  is  represented  by  an  officer,  but  the  tax- 
ing district  as  such  is  not  authorized  and  has  no 
power  to  create  any  indebtedness  against  the  town- 
ship as  a  political  subdivision  of  the  State. 

The  property  in  the  township  upon  which  the  special 
tax  is  levied,  the  legislature  has  declared  is  benefited 
to  the  extent  of  such  tax,  but  the  township  as  a  corpo- 
ration is  not  benefited  by  the  improvement,  and  is, 
therefore,  under  no  legal  or  moral  obligation  to  pay 
the  bonds. 

The  townships  as  political  subdivisions  have  noth- 
ing to  do  with  the  execution  or  payment  of  the  bonds, 
and  no  duty  is  imposed  upon  them  by  the  law  as  to  the 
collection  or  disbursement  of  the  special  tax  to  pay 
said  bonds  and  interest. 

It  is  clear  that  the  holder  of  such  bonds  could  not 
recover  any  judgment  thereon  against  the  township  or 
townships  in  which  said  roads  were  built,  or  in  any 
way  hold  them  liable  therefor. 

It  is  well  settled  that  obligations  payable  out  of  a 
particular  fund  and  for  which  the  fund  only  and  not 
the  township  is  liable,  are  not  within  the  inhibition  of 
the  constitution.  City  of  LaPorte  v.  Oamewell  Fire 
Alamiy  etc.,  Co.,  supra,  and  cases  cited. 

The  special  tax  levied  by  the  board  of  commissioners 
upon  all  the  property  of  the  taxing  district  is  not  an 
indebtedness  of  the  township  or  townships  composing 
such  taxing  district,  but  is  an  indebtedness  of  the  tax- 
payers, secured  by  a  lien  on  their  property,  and  for 
which  only  their  property  is  liable;  and  is  no  more 
to  be  counted  in  ascertaining  the  indebtedness  of  a 
township  than  the  individual  indebtedness  of  the  in- 
habitants of  the  township. 

The  constitutional  inhibition  is  a  limit  on  the  power 
to  become  indebted,  and  does  not  apply  in  any  way  to 
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taxes  and  aB8eB8meiit&  upon  property  for  the  benefit 
thereto  of  a  public  improvement. 

It  is  clear,  we  think,  that  the  contract  to  construct 
said  roads  and  issuing  the  bonds  for  that  purpose  will 
not  create  any  indebtedness  against  Clear  Creek 
township. 

The  order  granting  the  temporary  injunction  ia. 
therefore,  reversed. 
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Hoover  v.  Weesner. 

[No.  17,083.     FUed  Deo.  22,  1896.    Rehearing  denied,  April  23, 1897.] 

Appeal  and  Error. — Astignment  of  Error — Waiver  of  Error.— 
Brief. — ^Where  no  argument  is  offered  on  an  assignment  of  error,  but 
a  statement  made  in  a  brief  requesting  the  court  to  pass  upon  same 
without  argument,  '*as  we  have  nothing  to  offer  except  the  stat- 
utes," and  no  statute  is  referred  to  or  pointed  out,  such  statement 
amounts  to  an  egress  waiver  of  the  error,  if  any  there  was  in  the 
rulings  assigned  for  error,    pp,  611,  SIS. 

Evidence. — WUl  Not  Be  Considered  on  Appeal  When  AU  of  EvideneB 
la  Not  in  Record. — The  sufficiency  of  the  evidence  to  sustain  the 
verdict  will  not  be  considered  on  appeal  where  the  bill  of  exceptions 
shows  upon  its  face  that  the  evidence  is  not  all  in  the  record,  no^ 
withstanding  such  bill  contains  the  formal  statement  that  "this  is 
all  the  evidence  given  in  the  cause."   p,  5 IS. 

Bill  of  Exceptions.— flbiu  Made  Part  of  IJccont— The  record  must 
affirmatively  show  that  the  bill  of  exceptions  was  filed  in  the  clerk's 
office  or  in  open  courii.   p.  61S, 

Appeal  and  Error. — Assignment  of  Error. — Instru/cticns. — ^An  assign- 
ment that  the  court  erred  in  giving  a  series  of  instructions  is  not 
available  on  appeal  unless  all  of  the  instructions  so  given  wore 
erroneous,    pp.  612,  61S. 

Same. — Assignment  of  Error. — Collateral  Motions  Must  Be  Brought 
into  Record  by  a  Bill  of  Exceptions. — No  question  is  presented  by 
an  assignment  that  the  court  erred  in  overruling  appellant's  motion 
to  require  appellee  to  make  his  abstract  of  title  more  specific,  where 
such  abstract  of  title  was  voluntarily  furnished  by  the  appellee  and 
constituted  no  part  of  the  pleadings,  and  such  ruling  was  not 
brought  into  the  record  by  a  bill  of  exceptions,    pp,  61S,  514, 
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From  the  Wabash  Circuit  Court.    Affirmed, 

Warren  (?.  Sayre  and  James  D,  Conner j  Jr.j  for 
appellant 

A.  H.  Plummer  and  H.  C.  Pettit^  for  appellee. 

McCabe,  J. — ^The  appellee  sued  the  appellant  in  a 
complaint  of  three  paragraphs  to  recover  damages  for 
trespass  to  real  estate  in  the  first  paragraph,  and  to 
quiet  the  appellee's  alleged  title  to  said  real  estate  in 
each  of  the  second  and  third  paragraphs. 

The  first  trial  resulted  in  a  verdict  and  judgment 
for  the  defendant.  A  new  trial  was  granted  as  of 
right  under  the  statute,  and  thereupon  the  com- 
plaint was  amended  so  as  to  make  it  consist  of  the 
three  paragraphs  as  above  indicated.  The  complaint 
and  issues  as  they  stood  on  the  first  trial  are  not  em- 
braced in  the  transcript. 

The  issues  made  upon  the  complaint,  as  above  indi- 
cated, were  tried,  resulting  in  a  verdict  and  judgment 
for  the  plaintiff,  appellee,  over  defendant's,  appel- 
lant's, motion  for  a  new  trial.  The  appellant  has  as- 
signed for  error  the  action  of  the  circuit  court:  (1)  in 
overruling  appellant's  motion  for  a  new  trial;  (2)  in 
overruling  appellant's  motion  to  require  appellee  to 
make  his  abstract  of  title  more  specific ;  (3)  in  overrul- 
ing appellant's  motion  to  tax  costs  of  first  trial  to  ap- 
pellee; (4)  in  overruling  appellant's  demurrer  to  each 
paragraph  of  the  complaint;  and  (5)  in  overruling  ap- 
pellant's motion  for  a  new  trial  as  of  right. 

Of  the  third  and  fifth  assignments  of  error  appel- 
lant's counsel  in  their  brief  say:  "We  respectfully  ask 
the  court  to  paas  on  the  third  and  fifth  assignments  of 
error  without  argument  as  we  have  nothing  to  offer 
except  the  statutes."  No  statute  is  referred  to  or 
pointed  out.     Such  a  brief  amounts  to  an  express 
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waiver  of  the  error,  if  any  there  was  in  the  rulings  as- 
signed for  error,  according  to  the  established  roles  of 
practice  in  this  court. 

One  of  the  grounds  of  the  motion  for  a  new  trial  is 
that  the  evidence  is  not  sufficient  to  support  the  ver- 
dict. There  are  two  reasons  why  we  cannot  pass  on 
the  sufficiency  of  the  evidence  to  support  the  verdict: 
First,  the  hill  of  exceptions  shows  that  the  evidence  is 
not  all  in  the  record.  It  is  true  that  the  bill  concludes 
in  the  formal  way  that  "this  is  all  the  evidence  given 
in  the  cause."  But  it  has  frequently  been  decided  by 
this  court  that  such  a  statement  cannot  avail  where 
the  bill  shows  on  its  face  that  it  does  not  contain  all 
the  evidence  as  is  the  case  here.  Weaver  v.  Kennedy, 
142  Ind.  440,  and  cases  there  cited. 

That  has  been  so  often  decided  by  this  court,  as  pre- 
cluding a  consideration  of  the  sufficiency  of  the  evi- 
dence, that  a  citation  of  the  cases  would  needlessly  en- 
cumber this  opinion.  And,  second,  the  record  fails  to 
show  that  the  bill  of  exceptions  was  ever  filed,  either 
in  open  court  or  in  the  clerk's  office.  It  has  often  been 
held  by  this  court  that  the  record  must  affirmatively 
show  such  filing.  Marley  v.  Noblett,  42  Ind.  85;  Bargis 
V.  Farrar,  46  Ind.  41;  Board  v.  Eperson,  60  Ind.  275; 
Ktrby  v.  Bowland,  69  Ind.  290;  Ouirl  v.  Gtllett,  124 
Ind.  601;  Loy  v.  ioy,  90  Ind.  404;  Shtdse  v.  McWU- 
Hams,  104  Ind.  612;  Robinson  v.  Dickey,  143  Ind. 
214;  Miller  v.  EvansviUe,  etc.,  B.  B.  Co.,  148  Ind. 
670;  Pittsburgh,  etc.,  B.  W.  Co.  v.  O'Brien^  142  Ind. 
218;  Armstrong  v.  Dunn,  143  Ind.  433. 

Another  ground  of  the  motion  for  a  new  trial  was 
the  giving  of  a  series  of  instructions.  We  would  be 
fully  justified  in  refusing  to  consider  these  instruc- 
tions because  the  evidence  is  not  in  the  record.  But 
the  statement  of  these  two  grounds  in  the  motion  for  a 
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new  trial,  is  as  follows:  "5,  The  court  erred  in  giving 
instructions  Nos.  2,  3,  6,  8, 10, 13, 14, 17, 18, 19,  28,  and 
34,  on  its  own  motion ;  6,  The  court  erred  in  giving  in- 
structions Nos.  21,  22,  23,  24,  29,  30,  31,  32,  and  33 
asked  by  the  plaintiff/' 

It  is  not  claimed  by  the  appellant's  learned  counsel 
that  all  of  these  instructions,  or  all  of  either  series  are 
erroneous. 

We  do  not  find  that  all  of  either  series  are  erron- 
eous. It  has  often  been  decided  by  this  court  that 
tinder  such  a  specification  in  a  motion  for  a  new  trial 
all  of  one  series  of  instructions  so  joined  in  the  motion 
must  be  erroneous  or  the  error  assigned  thereon  is  un- 
available. Lawrence  v.  Tan  Buskirk,  140  Ind.  481; 
Bementv.  May,  135  Ind.  664;  Cincinnati,  etc.,  R.  R. 
Co.  V.  Madden,  134  Ind.  462;  Pennsylvania  Co.  v. 
Sears,  136  Ind.  460;  Cargar  v.  Fee,  140  Ind.  572; 
Indiana,  etc.,  R.  R.  Co.  v.  Snyder,  140  Ind.  647. 

The  second  assignment  of  error  does  not  present  the 
question  as  to  whether  the  court  erred  in  overruling 
the  appellant's  motion  to  require  the  appellee  to  make 
his  abstract  of  title  more  specific. 

The  statute  provides  that  upon  motion  the  court 
may  in  all  proper  cases  "order  ♦  ♦  ♦  abstracts  of 
title  to  be  furnished."  Section  366,  Burns'  R.  S.  1894 
(363,  R.  S.  1881). 

The  abstract  in  this  case  was  voluntarily  furnished 
by  the  appellee  without  being  required  to  do  so. 

It  constituted  no  part  of  his  complaint.  Such  ab- 
stract was  not  part  of  the  record.  Roberts  v.  Vomholt, 
126  Ind.  511. 

There  is  no  bill  of  exceptions  bringing  into  the  rec- 
ord the  abstract  of  title  and  motion  to  make  it  more 
specific.  It  is  only  when  a  motion  rests  upon  matters 
apparent  upon  the  face  of  the  record  proper  that  it 
may  be  presented  without  a  bill  of  exceptions.  Where 
Vol.   147—33 
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such  motion  depends  upon  and  relates  to  collateral 
matters  not  appearing  upon  the  face  of  the  record, 
then  such  motion  and  the  ruling  thereon  must  be 
brought  into  the  record  by  a  bill  of  exceptions.  Chan- 
dler V.  StatCy  141  Ind.  106,  and  cases  there  cited. 

But  there  was  no  error  in  overruling  the  motion  if 
it  were  in  the  record,  because  the  abstract  was,  as  re- 
quired by  the  rule  stated  in  Roberts  v.  Vornholt,  supra, 
"A  condensed  history  of  the  title  to  the  land,  consist- 
ing of  a  synopsis,  or  summary,  of  the  material,  or  oper- 
ative portion  of  all  of  the  conveyances  of  whatever 
kind  or  nature  which  in  any  manner  aflfect  the  land." 
The  only  defect  in  the  several  paragraphs  of  the  com- 
plaint, pointed  out  in  appellant's  brief,  is  the  alleged 
insufficiency  of  the  abstract  of  title  furnished.  That 
document,  we  have  seen,  formed  no  part  of  the  com- 
plaint and,  therefore,  its  supposed  insufficiency  would 
not  render  either  paragraph  of  the  complaint  insuffi- 
cient even  if  the  abstract  were  defective  as  supposed. 

Finding  no  available  error  in  the  record,  the  judg- 
ment is  affirmed. 

On  Petition  for  Rehearing. 

McCabe,  J. —  Two  points  made  by  appellant  for  a 
rehearing  deserve  some  special  mention,  namely,  that 
we  erred :  (1)  in  holding  that  the  evidence  does  not  all 
appear  to  be  contained  in  what  purports  to  be  the  bill 
of  exceptions;  and  (2)  that  the  record  does  not  show 
that  the  bill  of  exceptions  was  ever  filed.  As  to  the 
first  point,  what  purports  to  be  the  bill  of  exceptiona 
shows  that  a  lot  of  record  and  documentary  evidence 
was  offered,  to  the  introduction  of  which  the  appellant 
objected  and  his  objection  was  overruled,  to  which 
there  was  exception.  The  evidence  is  not  set  out.  But 
counsel  for  appellant  come  forward  now  and  say  such 
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eTidence  was  never  in  fact  introduced  and  file  aflB- 
davits  of  the  stenographer  and  one  of  appellant's^ 
counsel  stating  that  such  documentary  evidence  was 
not  in  fact  ever  introduced.  They  also  claim  that 
such  documentary  evidence  is  in  the  bill  of  exceptions 
in  proof  of  which  they  cite  the  place  in  the  longhand 
manuscript  where  the  objection  was  overruled  follow- 
ing which  is  this  statement:  "See  exhibit  A,  page 
307."  Turning  to  that  page,  is  what  purports  to  be  a 
complete  record  of  a  partition  suit  without  any  state- 
ment whether  it  was  introduced  in  evidence  or  not. 
There  is  nothing  to  identify  this  as  a  record  of  any 
court  or  to  show  that  it  was  or  was  not  read  in  evi- 
dence. There  is  no  attempt  by  appellant's  counsel  to 
explain  how  it  got  into  the  bill  of  exceptions,  if  in  fact 
it,  as  they  swear,  never  was  introduced  in  evidence. 
So  that,  upon  the  whole,  we  are  left  in  some  doubt 
whether  the  matter  was  read  in  evidence  or  not,  and 
if  it  was,  there  is  nothing  to  identify  it  with  that 
which  was  offered. 

But  if  the  document  purporting  to  be  the  bill  of  ex- 
ceptions is  not  in  the  record,  then  not  only  that  part 
^f  the  evidence  is  out  of  the  record  but  no  part  of  the 
evidence  is  in  the  record.  Counsel  for  appellant  claim 
that  a  certain  indorsement  on  the  back  of  the  last  leaf 
of  the  supposed  bill  of  exceptions  proves  that  it  was 
filed  in  the  clerk's  office,  to- wit:  "Piled  August  13, 
1895.  Levi  Patterson,  clerk."  That  is  a  different 
name  from  that  signed  to  the  certificate  as  clerk  au- 
thenticating the  transcript. 

It  has  long  been  settled  that  the  filing  of  the  bill  of 
exceptions  in  the  clerk's  office  must  be  made  to  appear 
from  the  record  independent  of  the  bill  itself.  Ghiirl  v. 
Oillettj  124  Ind.  501^603;  Fulkerson  v.  Armstrong^  39 
Ind.  472;  Schoonover  v.  -Beed,  66  Ind.  313;  Hormann  v. 
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HartmetZy  128  Ind.  353-358;  Beatty  v.  Miller ^  146  Ind. 
231;  Pratt  v.  Allen,  95  Ind.  404;  Loy  v.  Loy,  90  Ind. 
404;  Guenther  v.  State,  141  Ind.  593-594;  Stewart  v. 
State,  113  Ind.  505;  Henderson  v.  McAllister,  141  Ind- 
436;  Ueker,  Admx.,  v.  Bedford  Blue  Stone  Co.,  142 
Ind.  678,  and  cases  there  cited.  Robinson  v.  Dickey, 
143  Ind.  205,  52  Am.  St.  417,  and  cases  there  cited. 

Therefore,  even  if  we  are  required  to  consider  the 
supposed  file  marks  of  the  supposed  clerk  on  the  sup- 
posed bill  of  exceptions  as  a  part  of  the  bill  without 
authentication  by  the  clerk's  seal,  a  thing  we  need  not 
and  do  not  decide,  still  that  would  be  looking  to  the 
bill  of  exceptions  to  prove  that  it  is  a  part  of  the  record 
instead  of  looking  to  the  record  .for  such  proof.     In 
other  words,  that  is  assuming  the  existence  of  the  very 
fact  which  needs  proof,  and  then  proving  the  fact  by 
the  fact  thus  assumed.    That  leaves  the  fact  without 
any  proof  except  assumption.     That  is  not  the  way 
records  are  established  in  courts  of  justice.    But  it  is 
insisted  that  the  clerk's  certificate  to  the  transcript 
shows  that  the  bill  of  exceptions  was  filed  in  the 
clerk's  office  in  the  following  words:  "That  said  orig- 
inal longhand  manuscript  was  afterwards  filed  with 
the  clerk  of  said'court  on  the  13th  day  of  August,  1895, 
after  the  same  had  been  signed  and  sealed  as  a  bill  of 
exceptions."  If  this  be  held  to  show  that  anything  had 
been  filed  but  the  longhand  manuscript,  then  it  proves 
too  much.    If  it  proves  that  the  bill  of  exceptions  had 
been  filed  then  it  proves  that  the  longhand  manu- 
script had  not  been  filed  until  after  it  had  been  in- 
corporated in  the  bill  of  exceptions.    It  is  thoroughly 
settled  now  that  unless  such  longhand  manuscript  of 
the  evidence  is  filed  in  the  clerk's  office  before  its  in- 
corporation in  the  bill  of  exceptions,  such  evidence 
forms  no  part  of  the  record  in  this  court  when  the  orig- 
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inal  is  sent  up  as  is  the  case  here.  Mason  v.  Brady ^  135 
Ind.  682;  DeHart  v.  Board,  etc.,  143  Ind.  363. 

This  is  just  as  fatal  to  the  appeal  as  if  the  bill  of  ex- 
ceptions was  not  filed.  Besides  it  was  distinctly  held 
by  this  court  in  Beaty  v.  Miller,  supra,  that  there  must 
be  an  entry  or  recital  in  the  transcript  at  the  proper 
place,  showing  the  filing  of  the  bill  of  exceptions,  or  at 
least  a  certificate  by  the  clerk  to  that  effect,  and  that 
*Mt  is  firmly  settled  by  the  decisions  of  this  court  that 
the  transcript  of  the  proceedings  which  comes  to  this 
court  must  affirmatively  show,  independent  of  the  bill, 
that  the  latter  was  filed  in  the  office  of  the  clerk." 

We  would  have  been  justified  in  refusing  to  pass  on 
these  points  at  all  as  they  are  made  for  the  first  time 
on  petition  for  rehearing.  There  is  nothing  said  in 
support  of  the  other  points  for  rehearing  calling  for 
special  notice. 

The  petition  for  rehearing  is  overruled. 


Thb  Town  of  Woodruff  Place  bt  al.  v. 

Raschig. 

[No.  18,074.    Filed  April  23,  1897.] 

Stbxbt  Improvement. — Jurisdiction. — Presumption. — ^Where  a  town 
board  ordered  a  portion  of  a  street  adjoining  the  town  to  be  im- 
proved, assuming  such  part  of  the  street  to  be  within  the  corporate 
limits  of  the  town,  and  proceeded  to  make  the  improvement  accord- 
ingly, it  will  be  presumed,  until  the  contrary  is  shown,  that  the 
board  had  jurisdiction  to  make  the  improvement,  and  that  such 
action  was  lawf  uL    p.  5SU 

BoxnwARiES.^Highways  and  Streams  as  Boundaries.— Description 
of  Real  Estate. — Where  land  is  described  as  bounded  upon  a  high- 
way or  a  stream,  the  middle  of  the  highway,  or  the  thread  of  the 
stream  is  understood  as  the  boundary  line.    p.  623. 

Street  Improvement. — When  Property  Assessed  far.  Does  Not  Abut 
Upon  the  Street  Improved.— Statute  Construed.— Where  a  lot  sepa- 
rated from  a  street  by  an  intervening  strip  of  land  two  feet  in  width 
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is  assessed  for  the  improvement  of  such  street,  an  action  will  not  lie 
to  quiet  the  title  to  such  lot  as  against  such  assessment  until  the  as- 
sessment is  paid  under  section  4290,  Bums'  R.  S.  1894,  which  provides 
that  land  lying  immediately  upon  and  adjacent  to  the  line  of  the 
improvement,  and  extending  back  fifty  feet  shall  be  primarily  liable 
for  the  whole  cost  of  the  improvement,  and  if  this  should  prove 
Insufficient  other  parcels  in  their  order,  extending  back  one  hun- 
dred and  fifty  feet,  shall  be  liable  for  the  cost  thereof,    pp.  SSS,  5i4. 

Dbdioation. — Toum  Plat. — Street  Improvement. — Where  by  a  town 
plat  a  strip  of  land  two  feet  in  width,  lying  between  a  street  and  ad- 
Joining  lots,  is  reserved  for  a  fence,  to  be  held  as  the  private  property 
of  the  owners  of  the  several  lots  in  the  town,  the  adjacent  lot  owner 
has  the  same  title  to  such  strip  of  land  as  he  has  to  the  fee  of  the 
street  to  the  center  thereof,  the  only  difference  being  that  the  lot 
owners  of  the  town,  instead  of  the  public  at  large,  have  an  easement 
therein,  and  such  strip  of  land  cannot  be  sold  for  street  improve- 
ments any  more  than  could  the  sidewalk  between  the  lot  and  the 
roadway,   p.  626, 

Same.— Totim  Plat, — Recorded  Without  Authority  of  Law. — ^Altfaon^ 
the  recording  of  a  town  plat  was  without  authority  of  law,  the 
public  acts  of  the  proprietors  in  making  and  using  a  plat  and  sdl- 
ing  lots  with  reference  thereto  will  constitute  a  dedication  of  the 
streets  and  alleys,  and  a  reservation  of  a  strip  of  land  surrounding 
such  town  for  a  fence,  as  to  all  persons  who  had  obtained  title  to 
lots  which  had  been  sold  according  to  such  plat.   pp.  6S6,  626. 

Prom  the  Marion  Superior  Court.    Reversed. 

B.  W.  McBride,  C.  S.  Denny,  W.  W.  Lotvry,  J.  S. 
Duncan,  C,  W.  Smith  and  H,  H.  Hombrookj  for 
appellants. 

Pierce  Norton,  J.  M.  Manher,  S.  N.  Chambers^  S, 
O.  Pickens  and  C.  W.  Moores,  for  appellee. 

Howard,  J. — Clifford  avenue,  sixty  feet  in  width, 
runs  along  the  north  side  of  Woodruff  Place;  and  the 
authorities  of  the  town,  understanding  that  the  south 
half  of  said  avenue  wae  within  the  limits  of  the  cor- 
poration, instituted  proceedings,  under  the  Barrett 
law,  for  the  improvement  of  seventeen  and  a  half  feet 
of  the  roadway  next  south  of  the  middle  line  of  the 
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avenue,  and  made  assessments  of  benefits  against  the 
lot»  abutting  thereon.  Thereupon  the  appellee,  as 
owner  of  lot  59,  in  said  town,  being  one  of  said  abut- 
ting lots,  began  this  action  against  the  appellants, 
namely,  the  town  of  Woodruff  Place,  the  treasurer  of 
the  town  and  the  contractor  for  the  work,  to  quiet  his 
title  to  his  said  lot  against  the  lien  of  such  assessment. 

The  facts  were  found  specially  by  the  court,  and  are, 
in  substance,  as  follows: 

(1)  On  October  2,  1872,  James  O.  Woodruff  and 
John  A.  Comingore  were  the  owners  of  the  W.  one-half 
N.  E.  one-quarter  section  6,  T.  15,  R.  4  E.;  (2)  On 
said  day  Woodruff  and  Comingore  made  a  plat  of  said 
eighty  acres,  a  copy  of  which  plat,  with  lines,  figures 
and  words,  is  made  a  part  of  the  fihding.  The  descrip- 
tion entered  on  the  plat  is  as  follows:  "Plat  of  the 
subdivision  of  the  W.  one-half  N.  E.  one-quarter,  6, 
15,  4  E.,  in  lots,  streets  and  alleys,  designated  as 
Woodruff  Place.  The  size  of  the  lots  and  width  of  the 
streets  and  alleys  is  indicated  in  feet  and  hundredths 
of  a  foot  on  the  plat.  A  strip  of  ground  two  feet  in 
width  along  the  entire  length  of  the  east  side  of  the 
said  half-quarter  section,  and  a  like  strip  along  the 
north  side  of  each  of  the  lots  bordering  on  Clifford 
avenue,  and  a  like  strip  along  the  south,  side  of  each  of 
the  lots  bordering  on  Michigan  street,  is  hereby  re- 
served for  the  location  of  the  fence  on  the  said  three 
sides;  and  the  said  strips  on  the  north,  east  and  south 
sides,  as  shown  on  the  plat,  together  with  the  streets 
and  alleys  herein  indicated,  are  to  be  held  as  the  pri- 
vate property  of  the  owners  of  the  several  lots  in  the 
said  Woodruff  Place,  collectively,  and  are  to  be  per- 
petually held  for  the  use  and  benefit  of  the  said  own- 
ers, as  streets,  alleys  and  location  for  fences,  and  not 
otherwise.  The  said  streets  and  alleys  not  being  ded- 
icated to  public  use,  but  only  designated  as  such  for 


520  SUPREME  COUET  OF  INDIANA, 

Town  of  Woodruff  Place  et  al.  v,  Raschig. 

the  private  use  of  such  persons  as  may  become  owners 
of  the  several  lots  in  thie  plat ;"  (3)  The  due  acknowl- 
edgment and  recording  of  the  plat  are  shown;  (4) 
'That  at  said  time  a  highway  existed  along  and  upon 
the  entire  north  line  of  said  land  thus  platted,  which 
had  existed  for  more  than  twenty  years  prior  thereto, 
under  the  name  of  the  Pogue's  Creek  Gravel  Road, 
and  which  highway  still  exists  and  is  known  and  des- 
ignated as  Clifford  avenue,  and  has  been  thus  known 
for  more  than  twenty  years  last  past;"  (5)  On  August 
5,  1876,  Woodruff  Place  was  incorporated  as  a  town, 
the  boundaries  of  the  town  being  coincident  with  the 
boundaries  of  the  plat  as  set  out  in  finding  two;  (6) 
"That  the  corporation  of  the  city  of  Indianapolis  lies 
immediately  north  and  adjoins  the  said  corporation  of 
the  town  of  Woodruff  Place  along  its  entire  northern 
boundary,  and  that  said  Clifford  avenue  lies  along 
and  upon  the  boundary  line  between  said  two  corpora- 
tions;" (7)  The  title  of  appellee  to  lot  59,  as  derived 
through  James  O.  Woodruff,  is  set  out;  (8).  For  more 
than  twenty  years  the  town  has  maintained  a  stone  or 
cement  fence  four  and  one-half  or  five  feet  in  height, 
upon  the  said  two-foot  strips  along  the  north,  east  and 
south  sides  of  the  plat,  so  that  appellee  cannot  enter 
upon  Clifford  avenue  from  his  property  except  by  a 
street  in  Woodruff  Place,  called  West  Drive:  (9-15). 
The  proceedings  of  the  town  authorities  in  providing 
for  the  improvement  and  making  the  assessments  are 
pet  out,  all  in  accordance  with  the  statutes  for  the  im- 
provement of  streets  and  alleys;  appellee's  assess- 
ment being  $666.14. 

Upon  the  facts  so  found,  the  court  concluded  that 
"the  law  is  with  the  plaintiff,  that  he  is  entitled  to 
have  his  title  quieted,  as  prayed  for  in  the  complaint" 
A  decree  was  entered  accordingly.    The  assignment  of 
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errors  calls  in  question  the  correctness  of  the  conclu- 
sions of  law. 

No  question  is  made  as  to  the  regularity  of  the  pro- 
ceedings before  the  town  board,  under  the  statutes 
providing  for  the  improvement  of  streets  and  alleys. 
Two  contentions  only  are  made  by  appellee : 

(1)  That  the  part  of  the  street  to  be  improved  is 
not  within  the  corporate  limits  of  the  town;  and  (2) 
that  the  lot  assessed  for  the  improvement  does  not 
abut  upon  the  street,  being  separated  therefrom  by 
the  two-foot  strip. 

For  appellee  to  succeed  under  his  complaint,  it  was 
necessary  that  the  facts  found  should  establish  his 
right  to  have  his  title  quieted.  As  we  have  seen,  the 
suflftciency  of  the  facts  found  to  show  that  the  pro- 
ceedings before  the  board  were  regular  is  not  disputed. 
If,  however,  the  part  of  the  street  to  be  improved  were 
outside  the  corporate  limits  of  the  town,  the  regularity 
of  the  proceedings  would  not  avail.  The  board  could 
have  no  jurisdiction,  and  the  assessment,  together 
with  all  the  other  proceedings,  would  be  void.  But 
the  board  assumed  that  the  part  of  the  street  to  be  im- 
proved was  within  the  town  limits,  and  proceeded  to 
make  the  improvement  accordingly.  We  must  pre- 
sume, therefore,  until  the  contrary  is  shown,  that  their 
action  was  lawful.  It  cannot  be  presumed,  as  said  in 
Cummins  v.  City  of  Seymx^xiVy  79  Ind.  491,  "that  the 
corporate  officers  will  violate  the  law  and  perpetrate  a 
wrong.  The  presumption  is  the  reverse.  Until  the 
contrary  appears  the  officers  of  a  public  corporation 
are  presumed  to  have  done  their  duty." 

If,  therefore,  it  were  a  fact  that  the  improved  part  of 
Clifford  avenue  was  no  part  of  Woodruff  Place,  that 
fact  should  appear  in  the  findings.  We  have  been  un- 
able to  discover  any  such  fact  in  any  finding.    On  the 
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contrary,  many  facts  found  seem  to  indicate  that  the 
town  limits  run  at  least  to  the  middle  of  the  street 

The  plat  and  description  set  out  in  the  second  find- 
ing show  that  the  half-quarter  section  extends  length- 
wise from  Michigan  street  to  Clifford  avenue.  A  sec- 
tion being  a  mile  square,  the  length  of  the  half  quarter 
section  should  be  half  a  mile,  or  2,640  feet.  But, 
counting  the  width  of  the  thirty  lots  from  Michigan 
street  to  Clifford  avenue,  together  with  the  width  of 
the  alley  midway  between,  and  also  the  width  of  each 
of  the  two-foot  strips,  we  find  less  than  2,500  feet  or 
over  140  feet  less  than  the  length  of  a  half  quarter  sec- 
tion. This  would  indicate  that  even  more  than  half  of 
Clifford  avenue  and  Michigan  street  must  be  within 
the  limits  of  Woodruff  Place;  and  that  the  town  au- 
thorities were  quite  within  bounds  when  they  assumed 
the  middle  of  Clifford  avenue  as  the  north  limits  of 
the  corporation.  This  conclusion  is  strengthened  by 
a  like  examination  of  the  distance,  shown  in  feet, 
across  the  plat,  from  east  to  west,  which  is  found  to 
be  very  near  what  should  be  the  width  of  a  half 
quarter  section. 

The  fourth  finding  shows  that  Clifford  avenue, 
under  that  name,  and  under  the  name  of  Pogue's  Creek 
Gravel  Road,  has  existed  as  a  highway  for  oter  forty 
years,  "along  and  upon  the  entire  north  line  of  said 
land  thus  platted."  And  in  the  sixth  finding  it  is 
shown  that  the  city  of  Indianapolis  adjoins  Woodruff 
Place  on  the  north,  "and  that  said  Clifford  avenue  lies 
along  and  upon"  the  boundary  line  between  said  two 
corporations.  If  the  avenue  "lies  along  and  upon 
the  north  line  of  the  town  plat,  and  "along  and 
upon"  the  boundary  line  between  the  city  and 
the  town,  it  is  clear  that  the  north  line  of  Wood- 
ruff Place  must  run  along  and  in  the  avenue;  other- 
wise the  avenue  could  not  lie  "upon"  such  boundary 
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line.  If  land  is  described  as  bounded  upon  a  highway 
or  a  stream,  the  middle  of  the  highway  or  the  thread 
of  the  stream  is  understood  as  the  boundary  line. 
Brophy  v.  Richeson^  137  Ind.  114.  So  if  Indianapolis 
and  Woodruff  Place  have  Clifford  avenue  as  their  com- 
mon boundary,  the  middle  line  of  that  street  must  be 
the  line  separating  the  two  corporations.  Each  is 
bounded  by  the  avenue ;  that  is,  each  is  bounded  by  the 
middle  line  of  the  avenue.  If  the  boundary  is  in  fact 
different  from  this,  the  findings  do  not  show  it. 

As,  therefore,  there  is  no  finding  that  the  south  half 
of  Clifford  avenue  is  not  within  the  corporate  limits 
of  Woodruff  Place;  and  as,  on  the  contrary,  all  the 
facts  found  in  relation  to  that  issue  go  to  show  that 
the  town  plat  extends  to  the  middle  of  the  avenue, 
we  must  conclude  that,  not  only  has  the  presumption 
in  favor  of  the  action  of  the  board  in  assuming  such 
middle  line  as  the  north  boundary  of  the  plat  not  been 
overthrown,  but  that  it  has  been  abundantly  sus- 
tained. 

The  remaining  contention  for  quieting  appellee's 
title  to  his  lot,  namely,  that  said  lot  59  does  not  abut 
upon  the  avenue,  by  reason  of  the  intervening  two- 
foot  strip,  cannot  be  sustained,  for  several  reasons. 
Even  if  the  two-foot  strip  could  be  considered  as  prop- 
erty which  should  first  be  assessed,  yet  that  would  be 
insufficient  to  show  that  the  title  to  appellee's  lot 
ought  to  be  quieted.  By  section  3  of  the  Barrett  law 
(section  4290,  Burns'  R.  S.  1894),  it  is  provided, 
amongst  other  things,  "That  where  such  land  is  sub- 
divided or  platted  the  land  lying  immediately  upon 
and  adjacent  to  the  line  of  the  improvement  and  ex- 
tending back  fifty  feet  shall  be  primarily  liable  to  and 
for  the  whole  cost  of  the  improvement,  and,  should 
that  prove  insufficient  to  pay  such  cost,  then  the  sec- 
ond parcel  and  other  parcels  in  their  order  to  the  rear 
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parcel  of  said  one  hundred  and  fifty  feet  shall  be  lia- 
ble in  their  order."  In  the  City  of  Terre  Haute  v.  Mack, 
139  Ind.  99,  this  provision  was  interpreted  to  mean 
that,  unless  the  first  fifty  feet  should  be  owned  by  one 
person,  then  only  the  first  parcel  or  lot  of  land  should, 
in  the  first  instance,  be  liable  for  the  assessment ;  and 
that  if  that  shoi\ld  not  sell  for  suflScient  to  pay  the 
assessment  then  the  remaining  parcels,  back  for  one 
hundred  and  fifty  feet,  should  be  sold  in  their  order. 
If  the  two-foot  strip  should,  therefore,  be  liable  to  be 
assessed  and  sold  to  pay  for  the  improvement  of  Clif- 
ford avenue  in  front  of  appellee's  lot,  it  does  not  fol- 
low that  a  sufficient  sum  would  be  realized  from  such 
sale  to  pay  the  assessment.  Indeed  it  is  clear  that 
such  two-foot  strip  could  not  be  sold  for  the  assess- 
ment in  this  case,  ^666,14,  if  indeed  it  could  be  sold 
for  any  price.  But  the  whole  of  appellee's  lot  comes 
within  the  first  one  hundred  and  fifty  feet  from  the 
street,  and  would  be  liable  to  be  sold  as  the  second 
parcel  for  payment  of  the  assessment.  Consequently, 
appellee's  title  could  not  be  quieted  against  the  lien 
until  the  lien  was  first  paid,  either  by  himself  or  by 
some  one  owning  the  parcel  between  his  lot  and  the 
street,  or  by  the  sale  of  such  first  parcel.  This  is  not 
an  action,  as  was  the  City  of  Terre  Haute  y.Mack,  aupra^ 
where  it  was  sought  to  enjoin  an  assessment  upon  the 
second  parcel  until  the  first  should  be  exhausted.  The 
title  to  no  part  of  the  first  one  hundred  and  fifty  feet 
fronting  on  a  street  improvement  can  be  quieted  until 
the  assessment  is  paid;  although,  of  course,  the  assess- 
ment of  any  rear  parcel  may  be  enjoined  until  the 
front  parcel  or  parcels  are  first  exhausted. 

In  the  second  place,  we  think,  it  is  clearly  shown 
from  finding  two,  that  the  two-foot  strip  "along  the 
north  side  of  each  of  the  lots  bordering  on  Cliflford 
avenue,"  is  a  part  of  each  of  said  lots,  subject  to  a 
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fence  easement  in  favor  of  "the  owners  of  the  several 
lots  in  the  said  Woodruff  Place,  collectively."  An  in- 
spection of  the  plat  supports  this  inference.  Lot  59 
is  marked  as  seventy-eight  feet  in  width,  while  each 
of  the  adjacent  lots,  back  to  the  alley,  is  marked  as 
eighty  feet  in  width.  The  two-foot  strip  added  to  each 
of  the  lots  on  Clifford  avenue  and  Michigan  street 
shows  that  each  of  those  lots  is  also  eighty  feet  in 
width,  subject  to  a  fence  easement  of  two  feet  off  the 
outside  of  each  of  said  lots,  in  favor  of  "the  owners  of 
the  several  lots  in  the  said  Woodruff  Place,  collec- 
tively." The  strip  cannot  be  sold  for  the  improvement 
of  the  roadway  any  more  than  could  the  sidewalk  be- 
tween the  lot  and  the  roadway.  Appellant  owns  lot  59 
in  fee  simple,  subject  to  the  fence  easement  in  the  two- 
foot  strip,  even  as  he  owns  the  fee  of  the  street  to  the 
center  of  Clifford  avenue,  subject  to  the  right  of  the 
public  to  travel  over  the  same.  The  only  difference 
is  that  his  ownership  of  the  two-foot  strip  is  coupled 
with  an  easement  in  favor  of  the  owners  of  lots  in 
Woodruff  Place,  instead  of  the  public  at  large. 

The  court  seems  to  have  held,  as  shown  in  the  opin- 
ion filed  with  the  transcript,  that  the  original  record- 
ing of  the  plat  of  Woodruff  Place  wacs  without  au- 
thority of  law,  inasmuch  as  Woodruff  Place  was  then 
neither  a  city  or  town  nor  an  addition  to  a  city  or 
town.  Taylor  v.  City  of  Fort  Wayne,  47  Ind.  274; 
Forsythe  v.  City  of  Hammondy  142  Ind.  505,  30  L.  R.  A. 
576.  Even  if  this  were  true  it  does  not  follow  that 
there  was  no  dedication  of  the  plat,  lots,  streets,  alleys, 
and  fence  reservations.  Even  if  the  record  of  the  plat 
were  a  nullity  for  many  purposes,  and  there  were 
otherwise  no  express  dedication  of  the  streets,  alleys, 
and  two-foot  strips  for  fences,  yet  the  public  acts  of 
the  proprietors  in  making  and  using  a  plat,  and  selling 
lots  in  reference  thereto,  would  constitute  a  dedication 
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as  to  all  persons  who  had  obtained  title  to  lots  which 
had  been  sold  according  to  such  plat  and  to  such  loca- 
tion of  streets,  alleys,  and  fence  reservations.  Rhodes  v. 
Town  of  Brightwood,  145  Ind.  21. 

As  was  said  in  Brophy  y.Richeaonj  «iipra,  "The  rule  is^ 
that  a  survey  or  plat  referred  to  in  a  deed  becomes  a 
part  of  it,  as  if  it  were  written  in  the  deed."  There 
was  an  implied,  if  not  an  express,  dedication  of  the 
streets,  alleys,  and  fence  reservations.  Subject  to  such 
dedication  and  easements,  the  fee  is  in  the  abutting 
lot  owners. 

From  any  point  of  view,  it  must  be  apparent  that 
the  court  erred  in  its  conclusions  of  law. 

The  judgment  is  reversed,  with  instructions  to  the 
court  to  restate  its  conclusions  of  law  in  accordance 
with  this  opinion,  and  to  render  judgment  thereon  in 
favor  of  the  appellants. 


lina 
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\^  ^  [No.  18,096.    FUed  April  23.  1897.] 

Appkal. — New  Trial. — Waiver  of  Error. — ^Where,  in  ejectment,  a 
new  trial  was  granted  as  of  right,  under  section  1076,  Bums*  R.  S. 
1894,  all  errors  conunitted  by  the  trial  oourt  during  the  first  trial 
are  waived,    p.  S£7. 

Turnpikes.— -Krcch'on  of  ToUhoti9e  Within  Limits  of  Highway.^A 
toU  road  company  has  no  right  to  huild  its  tollhouse  within  the 
limits  of  the  public  highway  over  which  the  toU  road  was  con- 
structed without  the  consent  of  the  owner  of  the  servient  estata 
p.  6i9. 

Same. — Erection  of  Tollhouse. — Agreement  with  Owner  of  Servient 
Estate, — The  right  of  a  turnpike  company  to  occupy,  with  a  toll- 
house, land  within  the  right  of  way  of  the  turnpike,  and  partly  out- 
side the  same,  terminated  witli  the  death  of  ihe  owner  of  the  servi- 
ent estate,  where  the  toll  house  was  built*under  an  agreement  that 
it  should  remain  only  during  the  lifetime  of  such  owner,    p.  5S9, 

Harmless  Error. — Complaint. — ^Where  there  is  a  finding  for  the 
plaintiff  on  his  first  paragraph  of  complaint,  erroneous  rulings 
respecting  additional  paragraphs  of  complaint  are  harmless,  p.  SS9. 
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Appeal. — Apportionment  of  Coats  Bettoeen  Co-Defendants, — An  order 
of  the  trial  court  denying  a  motion  to  apportion  the  costs  according 
to  the  judgment  between  two  defendants  will  not  be  reviewed  on 
appeal  where  one  of  such  defendants  is  not  made  a  party  to  such 
appeal,   pp,  529,  630, 

From  the  Switzerland  Circuit  Court.  Affirmed. 

J.  B.  Coles,  G.  B.  Hall  and  F.  M.  Griffith,  for  ap- 
pellant. 

W.  B.  Johnstouy  H.  D.  McMullen  and  H.  R.  Mc- 
MuHeUy  for  appellee. 

Monks,  J. — Api)ellee  brought  this  action  to  recover 
possession  of  certain  real  estate  described  in  the  com- 
plaint. The  first  paragraph  of  the  complaint  was  in 
the  ordinary  form,  under  section  1066,  Burns'  K.  S. 
1894  (1054,  R.  S.  1881).  Appellant's  demurrers  to  the 
second  and  fourth  paragraphs  of  complaint  were  over- 
ruled. The  cause  was  tried  by  a  jury,  and  upon  the 
verdict  returned  a  judgment  was  rendered  in  favor  of 
appellee.  Appellant,  on  motion,  was  granted  a  new 
trial,  as  of  right,  under  section  1076,  Burns'  R.  S.  1894 
(1064,  R.  S.  1881).  The  cause  was  tried  a  second  time, 
a  special  verdict  returned  and,  over  appellant's  mo- 
tion for  a  venire  de  novo,  judgment  was  rendered  in 
favor  of  appellee. 

At  the  first  trial,  the  jury  returned  a  general  verdict, 
and  also  answered  interrogatories  submitted  to  them 
by  the  court.  Appellant  moved  the  court  for  a  judg- 
ment in  its  favor,  on  the  answers  to  the  interrogatories, 
notwithstanding  the  general  verdict.  This  motion  was 
overruled,  and  appellant  assigns  this  ruling  of  the 
court  as  error.  When  appellant  took  a  new  trial  as 
of  right,  all  errors,  if  any,  committed  by  the  trial 
court  during  the  first  trial,  until  said  new  trial  was 
granted,  were  waived,  and  cannot  be  presented  on  this 
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appeal.  They  stand  the  same  as  if  the  court  had 
granted  appellant  a  new  trial  fpr  cause. 

The  other  errors  assigned,  and  not  waived,  call  in 
question  the  action  of  the  court  in  overruling  the  de- 
murrer to  the  second  and  fourth  paragraphs  of  the 
complaint;  in  sustaining  appellee's  motion  for  judg- 
ment on  the  si^ecial  verdict;  and  in  overruling  appel- 
lants motion  for  an  apportionment  of  the  costs. 

It  is  shown  by  the  special  verdict  that  in  1869  the 
board  of  commissioners  of  Ohio  county  granted  appel- 
lant the  right  to  construct  a  gravel  road  on  and  over 
a  public  highway  in  said  county;  that  one  Holmes 
owned  the  real  estate  in  controversy  in  1874,  at  which 
time  appellant  built  a  tollhouse  thereon;  that  said 
real  estate  is  partly  within  the  limits  of  the  right  of 
way  of  said  turnpike;  that  said  tollhouse  was  built 
thereon  pursuant  to  an  agreement  between  appellant 
and  Holmes  that  the  same  should  be  removed  when- 
ever Holmes  desired.  An  addition  was  built  in  1875 
without  the  knowledge  or  consent  of  Holmes,  but  he 
afterwards  consented  that  it  might  remain  on  his  land 
so  long  as  he  chose  to  permit  it,  and  no  longer.  After- 
wards, in  1888,  appellant  issued  to  Holmes  a  pass  en- 
titling him  to  travel  over  a  certain  part  of  appellant's 
turnpike  free  of  toll,  in  consideration  of  which  it  was 
agreed  between  appellant  and  Holmes  that  said  toll- 
house should  remain  on  said  real  estate  during  the  life 
time  of  Holmes,  and  no  longer;  that  Holmes  con- 
tinued the  owner  of  said  real  estate  until  his  death; 
that  appellant  has  occupied  said  tollhouse  since  1874, 
under  said  agreement  with  said  Holmes,  and  not  other- 
wise; that  said  Holmes  died  intestate  before  the  com- 
mencement of  this  action,  leaving  appellee  a^one  of 
his  heirs;  that  the  real  estate  in  controversy  was  set 
off  to  her  in  partition  proceedings  as  a  part  of  her 
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share;  that  said  appellee, at  the  cpmmenceinent  of  this 
action,  was  the  owner  in  fee  simple  of  the  real  estate  in 
controversy,  and  derived  her  title  thereto  by  inherit- 
ance from  her  father,  said  James  Holmes,  deceased. 

The  first  arrangement  was  that  the  tollhouse 
should  be  erected  and  maintained  on  said  real  estate, 
not  permanently,  but  during  the  pleasure  of  Holmes. 
This  was  a  mere  parol  license,  revocable  by  Holmes  at 
any  time.  The  second  arrangement,  made  in  1888, 
was  that  the  tollhouse  might  remain  until  the  death 
of  Holmes,  and  no  longer. 

Appellant  had  no  right  to  build  his  tollhouse  within 
the  limits  of  the  public  highway  over  which  the  turn- 
pike was  constructed  without  the  consent  of  Holmes, 
the  owner  of  the  servient  estate.  Strattan  v*  Elliottj 
83  Ind.  425,  427. 

The  facts  stated  in  the  special  verdict  clearly  show 
that,  under  the  arrangement  made  in  1888,  even  if  the 
same  was  binding  upon  Holmes,  appellant's  right  to 
occupy  said  real  estate  and  maintain  a  tollhouse 
thereon  terminated  at  the  death  of  Holmes,  and  that 
appellee  was  entitled  to  the  possession  thereof  when 
she  commenced  this  action.  It  follows  that  the  court 
did  not  err  in  rendering  judgment  in  favor  of  appellee 
upon  the  special  verdict. 

The  errors,  if  any,  committed  in  overruling  the  de- 
murrer to  the  second  and  fourth  paragraphs  of  com- 
plaint; were  harmless,  for  the  reason  that  the  first 
paragraph  of  the  complaint  is  good,  and  the  special 
verdict  clearly  supports  the  allegations  thereof.  Pti- 
terbaugh  v.  Puterbaugh,  131  Ind.  288,  298. 

Appellant  and  one  Cooper  were  defendants  below, 
and  the  court  rendered  judgment  on  the  special  ver- 
'  diet  in  favor  of  Cooper,  against  appellee,  for  "his  costs 
paid,  laid  out,  and  expended,"  and  in  favor  of  appel- 
lee against  appellant  for  possession,  damages,  and 
Vol.  147—34 
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"costs,  by  her  paid,  laid  out,  and  expended."  Appel- 
lant and  Cooper  filed  a  motion  "to  apportion  the  costs 
according  to  the  judgment  rendered  as  between  the 
defendants  [appellant  and  Cooper],  and  fix  and  ad- 
judge the  proportion  of  defendant's  cost  adjudged  in 
favor  of  the  defendant  Cooper."  This  motion  was 
overruled,  and  this  ruling  is  assigned  as  error.  Cooper, 
a  co-defendant  with  appellant  in  the  court  below,  was 
not  made  an  appellant  in  this  appeal,  which  is  a  va- 
cation appeal.  As  said  Cooper  is  directly  interested 
in  the  question  presented,  and  its  determination  will 
affect  his  interest  and  the  amount  of  cost  he  is  en- 
titled to  recover,  we  cannot  decide  the  same,  for  the 
reason  that  he  is  not  a  party  to  the  appeal. 

If  the  clerk  has  not  properly  taxed  the  costs  under 
the  judgment  rendered  therefor,  the  same,  on  motion 
to  retax  and  notice  given,  may  be  retaxed  and  prop- 
erly apportioned  by  the  court  below. 

Finding  no  available  error  in  the  record,  the  judg- 
ment is  aflOrmed. 


Buck  v.  Foster. 

[No.  18,017.    Filed  April  27,  1897.] 


Rbal  Estate. — License. — A  mere  naked  lioense  to  use  the  land  of  an- 
other is  revocable  at  the  pleasure  of  the  licensor;  but  when  the 
Ml  li*i  lioense  has  been  executed  and  acted  upon,  and  expense  incurred  in 

reliance  upon  such  license,  it  cannot  be  revoked  without  at  least 
placing  the  licensee  in  statu  quo.  p.  5St, 
Vendor  akd  Purchaser. —Abtice  of  Licen9e,-^A.  purchaser  of  real 
estate  without  notice  of  an  adjoining  landowner's  right  to  dnan 
his  lands  through  a  ditch  thereon,  even  though  such  right  is  an 
irrevocable  license,  takes  the  real  estate  free  from  such  right,  and 
may  convey  it  free  from  such  right  to  one  who  has  notice  or 
knowledge  thereof,    pp.  BSS,  6SS, 

From  the  Tippecanoe  Circuit  Court  Affirmed^ 
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JB.  W.  Langdon  and  W,  R,  Coffroth^  for  appellant. 
John  M.  LaRvSj  for  appellee. 

Monks,  J. — Appellant  brought  this  action  to  re- 
cover damages  for  obstructing  the  flow  of  water  and 
l>acking  it  upon  his  land  and  for  a  mandatory  injunc- 
tion to  compel  the  removal  of  said  obstruction.  A  de- 
murrer to  the  fourth  paragraph  of  complaint  for  want 
of  facts  was  sustained.  A  trial  of  the  cause  upon  the 
issues  joined  upon  the  other  paragraphs  of  complaint 
resulted  in  a  finding  and  judgment  against  appellant. 

The  only  error  assigned  calls  in  question  the  action 
of  the  court  in  sustaining  the  demurrer  to  the  fourth 
paragraph  of  complaint. 

It  appears  from  said  fourth  paragraph  of  complaint 
that  appellant  and  one  Bandies,  appellee's  remote 
grantor,  were  owners  of  adjoining  lands  through 
which  was  a  ditch  to  drain  their  lands,  but  which 
was  inadequate  for  that  purpose;  that  it  was  agreed 
between  them  that  appellant  should  at  his  own 
cost  and  expense  deepen,  widen  and  straighten  said 
ditch  running  through  the  lands  of  both  parties  in 
consideration  of  which  appellant  was  to  have  the 
right  thereafter  to  drain  his  land  through  said  im- 
proved ditch,  contemplated  by  said  agreement,  across* 
the  land  of  the  adjoining  owners;  that  said  ditch  was 
so  deepened,  straightened  and  widened  over  the  land 
of  both  parties  at  the  expense  of  appellant  in  labor 
and  money  to  a  substantial  amount  under  said  agree- 
ment, and  was  sufficient  to  completely  drain  said 
lands  of  both  parties,  and  that  said  drainage  was  of 
great  benefit  to  said  lands;  that  appellant  owned  a 
right  of  way  over  appellee's  land  for  the  flow  of  sur- 
plus water  through  said  ditch ;  that  Bandies  sold  and 
conveyed  said  real  estate  over  which  said  ditch  was 
constructed  to  one  Bryant  in  1888,  who*  afterwards 
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sold  and  conveyed  the  salne  to  appellee.  That  appellee 
had  notice  of  said  ditch  and  the  purposes  for  which  it 
was  used  when  he  purchased  said  land.  That  appel- 
lee, in  March,  1894,  built  a  dam  across  said  ditch 
where  it  enters  upon  his  land  and  filled  up  the  same 
below  the  dam  and  thereby  backed  up  the  water  on 
appellant^s  land  to  his  damage,  etc. 

It  is  well  settled  that  a  mere  naked  license  to  use 
the  land  of  another  is  revocable  at  the  pleasure  of  the 
licensor,  but  when  the  license  has  been  executed  and 
acted  upon  and  expense  incurred  in  reliance  upon  such 
license,  it  cannot  be  revoked  without  at  least  placing 
the  licensee  in  statu  quo.  Parish  v.  Kaspare,  109  Ind. 
586,  and  cases  cited;  Nowlin  v.  WhipplCy  120  Ind.  596, 
599  and  cases  cited;  Ferguson  v.  Spencer^  127  Ind.  66; 
Sa/u/cer  v.  Keller,  129  Ind.  475. 

In  Ferguson  v.  Spencer ,  supra^  this  court  said: 
"Where  a  license  has  been  executed  by  an  expendi- 
ture of  money,  or  has  been  given  upon  a  consideration 
paid,  it  is  either  irrevocable  altogether,  or  cannot  be 
revoked  without  remuneration,  the  reason  being  that 
to  permit  a  revocation  without  placing  the  other  party 
in  statu  quo  would  be  fraudulent  and  unconscionable. 
*  •  •  Where  a  license  is  coupled  with  ftn  interest, 
or  the  licensee  has  done  acts  in  pursuance  of  the  li- 
cense which  create  an  equity  in  his  favor,  it  cannot  be 
revoked.  East  Jersey  Iron  Co.  v.  Wright j  32  N.  J.  Eq. 
248." 

It  is  alleged  in  the  paragraph  of  complaint  in  con- 
troversy that  appellant  by  an  agreement  obtained 
the  privilege  of  draining  the  land  through  said  ditch 
across  the  land  of  appellee's  remote  grantor;  that  said 
privilege  was  a  valuable  one;  to  obtain  which,  he  ex- 
pended money  and  performed  labor  in  reliance  upon 
said  agreement  made  with  appellee's  remote  grantor; 
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s,nd  that  appellee  had  notice  of  said  ditch  and  appel- 
lant's right  to  use  the  same  to  drain  his  said  lands. 

There  is  no  allegation  that  Bryant,  appellee's 
grantor,  had  notice  or  knowledge  of  appellant's  al- 
leged right  of  drainage,  when  he  purchased  said  real 
estate,  nor  do  the  averments  of  said  paragraphs  show 
that  he  had  notice  of  such  facts  as  put  him  upon  in- 
quiry. If  Bryant  had  no  actual  knowledge  of  appel- 
lant's rights  as  set  forth  in  said  paragraph,  nor  of  such 
facts  as  would  have  put  a  man  of  ordinary  prudence 
upon  inquiry,  before  the  time  he  purchased  said  real 
estate,  then  he  took  it  free  from  any  right  of  appellant 
to  drainage  over  the  same,  (Brown  v.  Buddy  2  Ind.  442; 
Cntherwood  v.  WatsoHy  65  Ind.  576,. 579;  McCarty  v. 
Prtietty  4  Ind.  226;  Oaar  v.  Millihan,  68  Ind.  208,  211), 
and  his  deed  to  appellee  conveyed  said  real  estate  free 
from  said  right,  even  though  appellee  had  knowledge 
of  appellant's  rights  as  alleged  in  said  fourth  para- 
graph. Brown  v.  Buddy  supra;  Humpson  v.  Fall,  64  Ind. 
882,  387;  Sharpe  v.  Davis,  76  Ind.  17,  22;  Studabaker 
V.  Langardy  79  Ind.  820,  328;  Arnold  v.  Smith,  80 
Ind.  417,  422;  Trentman  y.  Eldridge,  98  Ind.  525,  538; 
Brown  v.  Codify  115  Ind.  484,  488;  16  Am.  and  Eng. 
Ency.  of  Law,  841. 

The  court  did  not  err,  therefore,  in  sustaining  ap- 
pellee's demurrer  to  said  paragraph  of  complaint. 

Judgment  affirmed. 


Wilson  v.  Jenkins. 

[Na  18,060.     Filed  April  28.  1897.]  {g 

147    ___, 

COffTS. —Jiid^rmenf  For.-^Retaxation.—A  judgment  for  costs,  "taxed    igg  fi08| 
at  >  ,"  is  only  for  such  an  amount  as  is  authorized  by  law;  and 

if  improperiy  taxed  by  the  clerk,  they  may,  upon  motion,  beretaxed 
after  affirmance  of  the  cause  by  the  Supreme  Court. 
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From  the  Hamilton  Circuit  Court.    Affirmed. 

W.  Fertig  and  H.  J.  Alexander^  for  appellant 

I.  W.  Christian,  W.  S.  Christian,  K  E.  Gavin, 
C.  F.  Coffin  and  T.  P.  Davis,  for  appellee. 

Howard,  J. — At  the  April  tenn,  1892,  of  the  court 
below,  the  appellee  instituted  an  action  against  the 
appellant  for  malicious  proseC^ution,  which  action  re- 
sulted in  a  verdict  in  favor  of  the  appellant.  Upon 
this  verdict,  on  September  29, 1892,  the  court  rendered 
judgment  for  the  appellant,  that  he  recover  of  the  ap- 
pellee ^'all  his  costs  and  charges  in  said  action  laid  out 

and  expended,  taxed  at  | ."    The  judgment  so 

rendered  was  affirmed.    Jenkins  v.  Wilson,  140  Ind, 
544. 

On  July  6, 1895,  the  appellee  filed  his  motion  in  the 
trial  court  to  retax  costs  in  the  original  action.  In 
this  motion  it  was  stated  that  about  forty  witnesses 
named  had  been  called  by  the  appellant,  none  of  whom 
had  been  used  on  the  trial,  but  all  of  whom  had 
claimed  their  fees,  and  for  whom  such  fees  had  been 
taxed  by  the  clerk.  It  is  agreed  that  the  statement  of 
facts  so  made  was  correct.  The  motion  to  retax  costs 
was  sustained,  except  as  to  six  of  the  witnesses.  It  is 
claimed  that  this  could  not  be  done,  that  the  case  had 
passed  from  the  jurisdiction  of  the  court,  that  the 
judgment  in  favor  of  appellant  for  all  his  costs  was 
conclusive,  and  that  this  motion  was  a  collateral  and 
unauthorized  attack  upon  such  judgment. 

We  do  not  think  the  motion  or  the  ruling  thereon 
was  any  attack  upon  the  judgment.  The  judgment,  as 
first  entered,  was  for  costs,  "taxed  at  ^— — ";  that  is; 
taxed  in  the  amount  authorized  by  law.  The  judg- 
ment so  made  remains  unchanged. 

The  amount  to  be  collected  under  the  judgment  was 
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left  blank,  to  be  filled  by  the  clerk  when  execution 
issued.-  The  clerk,  however,  could  not  himself  render 
any  judgment.  He  could  only  fill  the  blank  with  the 
amount  of  costs  authorized  by  law  to  be  taxed  against 
appellant,  and  collectible  under  the  judgment  ob- 
tained by  appellant  against  appellee.  If  the  clerk 
should  make  a  mistake  in  taxing  fees  due  any  party  or 
in  determining  wbat  part  of  such  fees,  or  other  costs, 
might  be  collected  from  appellee  under  appellant's 
judgment,  such  mistake  could  at  any  time  be  corrected 
by  the  court  on  motion  to  retax  costs.  Laughery  Turn- 
pike  Co.  V.  McCrearyy  ante,  526.  The  motion  here  made 
was  not  any  attack  upon  the  judgment.  It  sought 
merely  to  determine  the  amount  of  the  judgment, 
which  amount  had  been  left  blank.  It  sought  to  ascer- 
tain from  the  clerk's  fee  record  what  fees,  as  there 
lawfully  taxed,  were  collectible  as  costs  under  appel- 
lant's judgment.  It  is  in  the  power  of  the  court  at 
any  time  to  ascertain  such  fact,  and  also,  if  necessary, 
to  correct  the  fee  book  so  that  it  may  show  such  taxa- 
tion of  fees  as  is  allowed  by  law,  and  the  amount  col- 
lectible by  either  party  on  a  judgment  for  costs  against 
the  other.    Conaioay  v.  Conawcyy  10  Ind.  App.  229. 

While  it  is  true,  in  general,  that  one  who  recovers 
judgment  for  costs  is  entitled  to  collect  on  execution 
from  the  other  party  all  costs  and  charges  laid  out  by 
him,  or  for  which  he  is  liable,  (Keifer  v.  SummerSy  137 
Ind.  106;  Moit  v.  Staie^  145  Ind.  353),  yet  the  statute 
may  modify  such  rule,  and  in  the  case  at  bar  has  modi- 
fled  it.  Section  496,  Burns'  R.  S.  1894  (488,  R.  S.  1881), 
provides  that  "if  any  party  summon  more  than  three 
witnesses  to  prove  the  same  fact,  he  shall  pay  the  costs 
occasioned  by  the  additional  number  of  witnesses, 
unless  the  court  shall  otherwise  order.'*  Under  this 
statute  the  appellant,  although  he  recovered  a  judg- 
ment for  costs,  could  not  collect  as  costs  from  the 
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appellee,  unless  by  order  of  court,  any  fees  paid  by  him 
to  more  than  three  witnesses  called  to  prove  the  same 
fact. 

When,  therefore,  the  appellant  demanded  payment, 
or  ordered  out  execution  under  his  judgment,  it  was 
the  duty  of  the  clerk,  if  he  knew  of  the  fact,  to  include 
only  the  fees  of  three  witnesses  to  prove  any  one  fact. 
And  if  the  clerk  were  unable  to  determine  this  matter 
or  unwilling  to  perform  his  duty  under  the  statute,  it 
was  the  right  of  the  appellee  to  move  the  court  for  an 
order  to  tax  the  costs  according  to  law.  That  was 
done  in  this  case,  and  the  court  allowed  fees  for  six  of 
appellant's  witnesses  to  be  collected  on  the  judgment 
against  appellee.  We  must  presume  that  it  was 
found  that  not  more  than  two  facts  were  proved,  or 
might  have  been  proved,  by  the  forty  witnesses  called. 
We  think  that  under  the  equity  powers  of  the  court 
and  by  reason  of  the  control  which  a  court  must 
always  exercise  over  its  records,  so  as  to  see  that  they 
speak  the  truth  and  are  made  up  as  the  law  directs, 
that  the  action  taken  was  fully  authorized. 

Judgment  affirmed. 


Bnms  V.  Dazey  et  al. 

}g~^     [No.  17,918.    Filed  Sept.  28,  1896.    Rehearing  denied  April  28.  1807.] 

loo     Ivv 

Bastasdb. — Marriage  of  Mother. — Acknowledgment  of  Child  by  Mum- 
band. — Partition  of  Real  Estate. — Evidence  of  Mother  ajt  to  Father 
pf  Chdd.^TJnder  the  provision  of  section  2681,  Burns'  R  S.  18M 
(2476,  R.  S.  1881),  that  "  if  a  man  shall  marry  the  mother  of  an  ille- 
gitimate child,  and  acknowledge  it  as  his  own.  such  child  shall  be 
deemed  legitimate,"  the  marriage  and  acknowledgment  creates  the 
legal  relation  of  father  and  child,  and  evidence  by  the  mother  in  an 
action  for  partition  of  such  bastard  child's  interest  in  his  deceased 
father's  estate,  that  the  alleged  father  did  not  beget  such  child,  was 
incompetent,  as  it  did  not  tend  to  contradict  the  legal  relation  of 
parent  and  child  created  by  such  marriage  and  acknowledgment 
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I>B8CENT  AND  DiSTBiBTTTiON. — Advancements. — An  answer  in  an  action 
for  partitdon»  alleging  the  delivery  of  a  note  to  plaintifF  by  the  an- 
cestor with  the  indorsement,  **I  assign  the  within  note  to  Emma 
Binns,  my  granddaughter,  being  the  share  of  my  estate  that  I  in- 
tend her  to  have,  and  it  is  an  advancement  to  her,"  etc.,  is  insuffi- 
cient as  an  answer  in  bar  to  such  heir's  interest  in  the  ancestor's 
estate,  without  showing  that  the  estate  was  the  same  at  the  death 
of  the  ancestor  that  it  was  at  the  date  of  the  advancement. 

BYom  the  Montgomery  Circuit  Court.    Reversed. 
O.  W.  Paul  and  H.  D.  Van  Cleavey  for  appellant. 

White  &  Beeves  and  Crane  &  Anderson^  for  ap- 
pellees. 

MgCabe,  J. — ^The  appellant  sued  the  appellees  for 
the  partition  of  certain  real  estate  situate  in  Craw- 
fopdsville,  Indiana,  of  which  it  is  alleged  the  plaintiff 
and  defendants  were  the  owners  in  fee  simple^  as  ten- 
ants in  common. 

A  trial  of  the  issues  by  the  court  without  a  jury 
resulted  in  a  finding  for  the  defendants  upon  the  com- 
plaint and  a  finding  for  the  defendants,  and  against 
the  said  plaintiff^  on  the  cross-complaint  of  the  said 
defendants  that  the  said  defendants,  the  appellees, 
were  the  owners,  as  tenants  in  common,  of  the  real- 
estate  described  in  the  complaint  and  cross-complaint, 
and  that  the  plaintiff  had  no  interest  in  the  real  estate, 
and  upon  such  finding  there  was  judgment  of  partition 
in  favor  of  the  appellees  over  appellant's  motion  for  a 
new  trial.  Overruling  that  motion  is  the  only  error 
assigned  by  the  appellant.  • 

The  complaint  shows  that  the  real  estate  sought  to 
be  partitioned  was  owned  by  one  Samuel  Dazey,  who 
died  intestate  in  1895,  leaving  surviving  him  the  ap- 
pellee, Sarah  Dazey,  as  his  surviving  widow,  and  the 
other  appellees  as  his  surviving  children  and  heirs  at 
law. 
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The  appellant  claimed  to  be  a  grandchild  of  said 
Samuel,  and  the  only  surviving  child  and  heir  of  one 
Mahlon  Dazey,  deceased,  who  she  claimed  bore  the 
legal  relation  of  a  child  to  said  Samuel  Dazey.  The 
appellant's  evidence  shows  that  her  father,  Mahlon 
Dazey,  was  born  out  of  wedlock  on  April  5,  1835, 
and  that  the  appellee,  Sarah  Dazey,  was  his  mother, 
and  that  afterwards,  to- wit:  on  January  12,  1837,  she 
and  said  Samuel  Dazey  were  married  and  lived  to- 
gether as  husband  and  wife  until  the  death  of  said 
Samuel,  already  mentioned. 

The  evidence  further  shows  that  Sarah  had  lived  at 
the  house  of  the  father  of  said  Samuel  while  she  was  a 
girl  and  while  said  Samuel  was  a  young  man  living 
with  his  father,  with  other  brothers;  that  while  so 
living  she  became  pregnant  with  said  Mahlon  Dazey, 
and  on  account  of  such  pregnancy  was  driven  from  the 
house  of  said  Samuel's  father;  after  which  said  Mahlon 
was  born,  as  already  mentioned,  and  thereafter  said 
Samuel  married  said  Sarali,  Mahlon's  mother.  Said 
Mahlon  died  intestate  in  the  army  of  the  Union  in 
1863,  leaving  the  plaintiff  as  his  only  heir. 

One  of  the  grounds  of  the  motion  for  a  new  trial  was 
the  overruling  of  appellant's  objection  to  a  question 
addressed  to  appellee,  Sarah  Dazey,  asking  who  was 
the  father  of  Mahlon  Dazey.  She  was  the  mother  of 
Mahlon,  and  in  answer  to  the  question,  over  appel- 
lant's objection,  she  stated  that  her  husband's  brother 
Jacob,  called  Little  Jacob,  was  the  father  of  her  bas- 
tard child,  Mahlon.  Our  statute  provides  that  "if  a 
man  shall  marry  the  mother  of  an  illegitimate  child, 
and  acknowledge  it  as  his  own,  such  child  shall  be 
deemed  legitimate."  Section  2631,  Bums'  R.  S.  1894 
(2476,  R  S,  1881). 

This  provision  is  substantially  the  same  as  the  stat- 
ute in  force  at  the  time  of  the  marriage  of  said  Samuel 


NOVEMBER  TERM,  1896— Vol.  147.        639 

'  Binns  v.  Dazey  et  al. 

and  Sarah  and  has  been  carried  forward  into  the  pres- 
ent revision.  Harvey  v.  Ball,  32  Ind.  98. 

The  thing  to  be  established  under  this  statute  is  a 
legal  relation,  and  not  a  blood  relation,  between  the 
alleged  father  and  child.  The  legal  relation  arises  out 
of  certain  facts,  namely,  the  marriage  of  a  man  to  the 
mother  of  a  bastard  child  and  the  acknowledgment 
by  the  man  that  it  is  his  own.  The  fact  that  it  is  a 
bastard  shows  that  it  has  no  legal  relation  to  any 
father.  It  is  to  establish  such  legal  relation  that  the 
statute  was  enacted,  and  not  to  establish  a  blood  rela- 
tion. Indeed,  the  legal  relation  may  be  established 
between  the  man  marrying  the  mother  of  a  bastard 
child  and  such  child  by  the  acknowledgment  of  it  as 
his  own  by  the  man,  even  where  the  blood  relation  of 
father  and  son  does  not  exist. 

Accordingly,  it  was  said  in  Bailey  v.  Boyd,  59  Ind., 
at  page  297,  that  ^^under  this  statutory  provision  and 
the  evidence  in  the  record,  it  seems  very  clear  to  us, 
that  Bazil  Bailey,  Jr.,  must  be  deemed  and  held  to  be 
the  legitimate  son  and  heir  of  Bazil  Bailey,  Sr.;  and 
this  would  be  so,  in  our  opinion,  even  if  the  evidence 
had  shown  conclusively,  that  the  elder  Bazil  could 
not  have  begotten  the  younger  Bazil."  And  in  Brock 
V.  State,  ex  rel.,  85  Ind.  397,  this  court  said,  on 
page  399,  that  ^4t  is  clear  that  the  acknowledgment 
by  the  father  made  the  child  his  heir  apparent,  and 
removed  from  it  the  stain  of  illegitimacy.  It  is  not 
important  whether  the  acknowledgment  of  legitimacy 
was  made  for  a  good  or  for  an  evil  purpose;  it  fixed 
the  status  of  the  child,  and  that  cannot  be  changed  by 
anything  the  father  or  mother  may  do.  Having 
removed  the  ^bar  sinister,'  they  cannot  replace  it." 

There  was  evidence  tending  to  prove  an  acknowl- 
edgment by  Samuel  Dazey  of  the  bastard  child,  Mah- 
lon  Dazey,  as  his  own,  after  his  marriage  with  its 
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mother.  That  might  have  been  effectually  done  so  as 
to  create  the  legal  relation  of  father  and  son,  as  w€ 
have  seen,  without  any  actual  blood  relation.  There- 
fore, proof  that  he  never  begat  the  bastard  child  was 
incompetent  because  not  inconsistent  with  his  alleged 
acknowledgment  of  the  child  as  his  own.  Neither  did 
it  tend  to  contradict  the  legal  relation  created  by  the 
marriage  of  Samuel  to  the  mother  of  the  bastard  and 
his  acknowledgment  of  it  as  his  own. 

Another  witness  on  behalf  of  appellees,  namely, 
James  McClure,  over  the  objection*  of  the  appellant, 
testified  that  in  1863  or  1864,  about  the  time,  or  after 
the  death  of  Mahlon  Dazey,  Samuel  Dazey  stated  to 
him  that  Mahlon  Dazey  was  not  one  of  his  children. 

This  evidence  was  incompetent  for  the  same  reason 
that  the  above  item  was  incompetent,  and,  perhaps, 
for  the  further  reason  that  it  was  hearsay  evidence 
and  fell  within  none  of  the  exceptions  to  the  rule 
excluding  hearsay  evidence,  and  was  a  self-serving 
declaration.  Boardy  etc.,  v.  Bacon,  96  Ind.  31;  Tobin  v. 
Toungy  124  Ind.  507. 

Appellees  have  assigned  for  cross-error  the  action 
of  the  circuit  court  in  sustaining  appellant's  demurrer 
to  appellee's  additional  joint  paragraph  of  answer. 

This  paragraph  of  answer  is  based  upon  the  delivery 
by  Samuel  Dazey,  and  acceptance  by  appellant,  of  a 
note  for  |557.00.  When  so  delivered,  such  note  had  the 
following  indorsement  on  it:  "I  assign  the  within 
note  to  Emma  Binns,  my  granddaughter  being  the 
share  of  my  estate  that  I  intend  her  to  have,  and  it  is 
an  advancement  to  her  without  recourse  on  me. 
August  the  23d,  1882.     Samuel  Dazey." 

After  describing  the  note  and  the  indorsement,  the 
answer  states:  ^'That  plaintiff  accepted  said  note 
with  said  indorsement  thereon,  and  afterwards,  in 
December,  1886,  received  the  full  and  entire  amount 
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then  due  on  said  note,  and  has  ever  since  had  and  held 
the  same. 

'That  said  Bamuel  Dazey  indorsed  and  delivered 
said  note  to  plaintiff  at  the  solicitation  and  request  of 
his  wife,  Sarah  Dazey,  the  grandmother  of  plaintiff,  for 
the  sake  of  domestic  peace  in  his  family  and  in  full  of 
all  the  interest  she  might  ever  have  in  his  estate,  and 
it  was  accepted  by  plaintiff  as  such;  that  at  the  time 
said  Samuel  Dazey  indorsed  and  gave  said  note  to  the 
plaintiff  he  was  denying  that  she  was  his  granddaugh« 
ter  and  was  denying  that  Mahlon  Dazey,  plaintiff's 
father,  was  his  son,  and  that  he  was  then  disposing  of 
part  of  his  estate  by  deed  and  will  to  certain  of  thesd 
defendants. 

'^Wherefore,  defendants  say  that  plaintiff  has  al- 
ready received  her  full  interest  and  share  in  the  prop- 
erty and  estate  of  said  Samuel  Dazey,  and  has  no  in- 
terest in  the  property  mentioned  in  the  complaint 
herein.^' 

This  answer  is  a  plea  in  confession  and  attempted 
avoidance. 

That  is,  for  the  purposes  of  the  answer,  the  charge  in 
the  complaint  that  the  plaintiff  was  a  legal  heir  of 
Samuel  Dazey  is  admitted,  but  the  result  which  would 
legally  flow  from  such  fact  is  attempted  to  be  avoided 
by  the  facts  stated.  It  is  claimed  by  counsel  that  the 
facts  thus  stated  amount  to  an  agreement  or  contract 
to  release  the  estate  of  Samuel  Dazey  from  any  claim 
appellant  might  afterwards  have  upon  it  as  an  heir  of 
Samuel  Dazey  in  consideration  of  the  advancement 
received. 

There  is  much  conflict  of  authority  as  to  whether 
such  a  contract  can  be  legally  made  or  not.  1  Am. 
and  Eng.  Enoy.  of  Law  (2d  ed.),  781,  and  cases  there 
cited. 

This  court  denied  the  validity  of  such  a  contract^ 
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though  made  in  express  terms  in  Stokesberry  ▼.  Beg- 
noldSy  57  Ind.  425. 

In  Nicholson  v.  Caress,  59  Ind.  39,  the  answer  set  np 
an  advancement  under  a  contract,  which  advance- 
ment, it  was  alleged,  "was  received  and  accepted  by 
them  in  full  of  all  interest  in  the  estate  of  Thomas 
Nicholson,  deceased."  It  appears  that  the  decisioD 
turned  upon  the  fact  that  the  advancement  equaled 
the  share  the  heir  would  have  had  in  the  estate  of  the 
ancestor. 

In  Brown  v.  Brown,  139  Ind.  653,  one  of  the  cases 
relied  on  by  appellees'  counsel,  recognizes  such  a  con- 
tract when  made  by  way  of  family  settlement,  and 
expressly  stipulating  that  the  advancement  is  to  be 
"in  full  of  all  right  and  claim  they  or  their  heirs  may 
have  in  the  estate  of  said  William  Brown  at  his  death 
and  final  settlement  of  his  estate.'' 

Such  will  be  found  to  be  the  nature  of  the  contract 
in  all  the  cases  counsel  have  cited  upholding  such  a 
contract.  The  same  principle  is  recognized  in  Bower 
V.  Bower,  142  Ind.,  at  pages  196, 197. 

There  is  certainly  no  express  contract  here,  nor  is 
there  any  family  settlement.  Is  there  an  implied  con- 
tract? That  can  only  arise  from  an  acceptance  of  the 
advancement  by  the  appellant  after  an  expressed 
intention  on  the  part  of  the  donor  that  it  was  to  be  in 
full  of  any  further  claim  by  her  on  the  estate  he  might 
leave  at  his  death.  The  only  language  supposed  to 
convey  such  an  idea  is  this:  "Being  the  share  of  my 
estate  I  intend  her  to  have."  That  language  speaks  in 
the  present  tense.  It  has  no  reference  to  any  other 
estate  than  that  he  then  owned.  It  could  not,  without 
a  great  stretch  of  the  natural  meaning  of  the  words, 
be  extended  to  the  estate  he  might  have  at  his  death, 
especially  if  that  was  a  different  estate  than  that  he 
owned  at  the  time  of  the  advancement.    The  answer 


NOVEMBER  TERM,  1896— Vol.  147.        648 

Peele  v.  The  PioTident  Fund  Society  et  ai. 

does  not  show  that  the  estate  was  the  same  at  the 
death  of  the  ancestor  that  it  was  at  the  date  of  the  ad- 
vancement. We  need  not,  and  do  not  decide  whether 
Biich  a  contract  as  this,  if  fully  expressed,  would  be 
binding. 

The  circuit  court  did  not  err  in  sustaining  the  de- 
murrer to  the  answer. 

For  the  errors  above  mentioned  the  judgment  is 
reversed,  with  instructions  to  grant  a  new  trial. 


Peels  v.   The  Provident  Fund  Societt  et  al. 

[Nol  17,941.    FUed  Sept  26,  1896.    Rehearing  denied  April  29. 1897.]       '/^^ 

m  ass, 

Aoon>ENT  INSURAKOB. — Death  by  Vrouming.-^TixYohmtkry  death  hj 
drowning  is  a  death  by  accident   p.  649. 

Inburanox. — ConditionM  in  Policy. — Construction. — A  condition  in  an 
Insurance  policy  which  is  to  operate  upon  the  contract  of  insurance 
only  subsequent  to  the  fact  of  loss,  will  be  liberally  construed  in 
favor  of  the  beneficiaries,    p.  54$. 

AoorosNT  Insubanos. — Notice  of  Death  of  Assured. — ^Where  an  acci- 
dent insurance  policy  provides  that  in  the  event  of  injury  or  death 
of  the  assured,  notice  thereof  shall  be  given  to  the  company  within 
ten  days  from  the  date  of  such  injury  or  death,  notice  within  six* 
teen  days  is  sufficient  where  it  is  shown  that  the  notice  was  given 
within  five  days  after  the  beneficiary  had  learned,  through  the  find- 
ing of  the  coroner,  that  the  death  was  accidental,  especially  where 
the  company,  through  its  general  agent,  was  immediately  apprised 
of  the  death  by  newspaper  accounts,    p.  653. 

From  the  Marion  Circuit  Court.     Reversed. 
J.  W.  Kern  and  L.  O.  Bailey,  for  appellant. 

J.  S.  Duncan^  C.  W.  Smith  and  H.  H.  Hornbrook^ 
for  appellees 

Howard,  J. — ^William  A.  Peele,  Jr.,  about  a  year 
before  his  death,  took  out  a  life  and  accident  insurance 
policy  in  favor  of  the  appellant,  his  wife,  in  the  Provi- 
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dent  Fund  Society,  one  of  the  appellees,  which  risk 
was  afterwards  reinsured  by  the  New  England 
Mutual  Accident  Association,  the  other  appellee.  The 
complaint  filed  for  recovery  of  the  amount  due  on  the 
policy  alleges  the  death,  by  accidental  drowning,  of 
William  A.  Peele,  Jr.,  on  the  17th  day  of  December, 
1894,  he  having  duly  complied  with  all  the  terms  and 
conditions  of  said  policy  of  insurance.  The  complaint 
was  not  challenged  in  the  court  below,  and  is  not 
questioned  here. 

Each  of  the  appellees  filed  its  special  answer  to  the 
complaint,  averring  want  of  liability  for  the  reason 
that  notice  of  the  accidental  death  of  the  assured  was 
not  given  in  due  time,  as  required  by  the  terms  of  the 
policy.  The  answers  are  quite  similar.  In  that  of  the 
Provident' Fund  Society  it  is  said:  "The  defendant, 
the  Provident  Fund  Association,  of  New  York  CSty, 
for  answer  to  the  complaint  herein,  admits  that  it  is  a 
corporation  as  in  the  complaint  charged  and  deliv- 
ered; that  on  the  day  of  its  date  it  executed  to  Wil- 
liam A.  Peele,  Jr.,  the  policy  of  insurance  on  his  life 
against  accident,  a  copy  of  which  is  filed  with  and 
made  a  part  of  the  complaint,  as  in  the  complaint 
alleged;  this  defendant  further  admits  that  the  plain- 
tiff was  on  said  date  the  wife,  and  that  she  is  now  the 
widow  of  said  William  A.  Peele,  Jr.;  this  defendant 
further  admits  that  the  said  William  A.  Peele  came 
to  his  death  on  the  17th  of  December,  1894,  by  acci- 
dental drowning,  as  in  the  complaint  set  forth;  this 
defendant  further  admits  that  the  said  William  A. 
Peele,  Jr.,  during  his  lifetime,  duly  performed  all  the 
conditions  of  said  policy  on  his  part,  as  in  the  com- 
plaint charged.  But  this  defendant  avers  that,  not- 
withstanding the  existence  of  the  facts  thus  expressly 
admitted,  the  plaintiff  cannot  have  or  maintain  her 
action  herein  as  against  this  defendant,  for  the  reason 
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following,  that  is  to  say:  That,  as  it  appears  by  ref- 
erence to  the  copy  of  said  policy  so  exhibited  with  the 
complaint  herein  the  same  was  issued,  and  said  Wil- 
liam A.  Peele,  Jr.,  admitted  to  membership  in  said 
society,  subject  to  all  the  conditions  therein  endorsed; 
and  this  defendant  further  avers,  as  will  fully  appear 
by  reference  to  the  copy  of  said  policy  as  exhibited 
with  the  complaint  herein,  among  the  conditions 
endorsed  on  the  back  of  said  policy  was  the  following, 
to- wit:  ^Notice  of  any  accidental  injury  for  which 
claim  is  to  be  made  under  this  certificate  shall  be 
given  in  writing,  addressed  to  the  president  of  the 
society  at  New  York,  with  full  particulars  of  the  acci- 
dent and  injury,  and  failure  to  give  such  written  notice 
within  ten  days  from  the  date  of  either  injury  or  death 
shall  invalidate  any  and  all  claim  under  this  certifi- 
cate/ This  defendant  avers  that  the  plaintiff  was 
present  with  said  William  A.  Peele  at  the  time  of  his 
death  on  said  17th  day  of  December,  1894,  and  on  said 
day  knew  all  the  facts  and  circumstances  surround- 
ing his  death.  And  this  defendant  further  avers  that 
notwithstanding  the  death  of  said  William  A.  Peele, 
Jr.,  on  said  17th  day  of  December,  1894,  the  said  plain- 
tiff did  not,  within  ten  days  thereafter,  give  notice  in 
writing  of  the  accident,  or  of  the  drowning,  to  this  de- 
fendant, with  the  full  particulars  of  the  accident  and 
injury;  nor  did  she  within  ten  days  from  said  accident 
and  death  give  any  notice  whatever  to  this  defendant 
either  of  said  accident  or  death." 

It  is  then  averred  that  such  notice  was  not  given 
to  the  society  until  January  2, 1895,  being  sixteen  days 
after  the  date  of  the  accident.  The  letter  of  appel- 
lant's attorneys,  setting  out  the  particulars  of  Wil- 
liam A.  Peele's  death  and  the  answer  of  the  New  Eng- 
land Mutual  Accident  Association,  calling  attention 
Vol.  147—86 
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to  the  fact  that  the  notice  was  not  given  within  the 
ten  days,  are  given  in  the  answer.  The  concluding 
paragraph  of  the  said  appellee's  letter  is  as  follows: 
"We  call  your  attention  to  the  fact  that  no  notice  of 
the  death  or  injury  was  given  to  the  Provident  Fund 
Society  or  ourselves,  as  required  by  the  provisions  of 
Mr.  Peelers  policy.  From  information  thus  far  received 
it  does  not  appear  that  there  is  any  liability  under  the 
policy  for  this  death  or  injury;  but,  without  waiving 
any  rights  of  defense  which  this  company  has  to  said 
policy,  we  write  you  to  enquire  if  you  desire  to  take 
any  further  steps?*' 

In  the  answer  of  the  New  England  Mutual  Accident 
Association  further  correspondence  is  given,  from 
which  it  appears  that  appellant  by  her  attorneys,  in 
response  to  said  appellee's  inquiry  as  to  further  steps 
to  be  taken,  replied  that  she  desired  to  take  such 
further  steps,  saying  amongst  other  things:  "If  you 
have  blank  forms  upon  which  you  desire  us  to  make 
formal  proof,  you  will  please  forward  to  us  the  neces^ 
sary  papers  upon  which  to  make  such  proof."  The 
appellee  furnished  the  blanks  as  requested,  repeating 
its  declaration  that  it  did  not  waive  any  right  to  de- 
fense by  reason  of  the  defect  in  the  notice. 

On  the  overruling  of  her  demurrer  to  the  answer, 
the  appellant  filed  her  reply,  from  which  it  appears: 
That  at  the  time  of  the  death  of  William  A.  Peele,  Jr., 
they  were  living  at  St.  Mary's,  in  Vigo  county,  about 
four  miles  from  Terre  Haute,  the  county  seat;  that  on 
said  17th  of  December,  1894,  her  said  husband  ex- 
pressed his  intention  to  take  a  bath,  whereupon  she 
went  into  the  bathroom  in  their  residence,  in  whicb 
was  situated  a  large  porcelain  bath  tub,  and  turned 
the  water  into  the  same  and  made  such  other  prepaia* 
tions  as  were  necessary;  that  he  requested  her  to  re- 
turn to  assist  him  after  he  had  taken  his  bath;  that 
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after  waiting  a  sufficient  time  she  returned  as  he  had 
requested  and  called  to  him  repeatedly  to  open  the 
door^  but  getting  no  response  she  finally  succeeded  in 
effecting  an  entrance  to  the  bathroom  and  found  him 
lying  unconscious  in  the  water,  and,  as  she  then  sup- 
posed, dead ;  that  by  reason  of  the  suddenness  and  ap- 
palling character  of  the  calamity,  she  was  so  startled 
and  her  nervous  system  so  shocked  that  she  was  en- 
tirely prostrated,  but  that  in  her  excitement  she  gave 
the  alarm  to  others,  who  came  to  her  assistance;  that 
some  of  the  attendants  thought  they  observed  some 
feeble  signs  of  life  for  an  hour  or  more,  after  which 
there  was  no  question  as  to  his  death;  that  her  grief 
and  prostration  were  greatly  aggravated  by  the  ex- 
citement and  sorrow  of  her  little  children;  that  the 
coroner  was  sent  for  and  made  an  examination  of  the 
body  and  an  official  investigation  into  the  facts  sur- 
rounding the  accident ;  that  the  funeral  took  place  on 
the  19th  of  December,  at  Indianapolis,  seventy-nine 
milee  distant;  that  she  did  not  learn  the  result  of  the 
coroner's  investigation  before  leaving  for  Indianapolis 
with  the  body,  that  officer's  finding  and  report  not 
having  yet  been  made;  that  after  the  burial  her  phys- 
ical condition  was  such  that  she  was  unable  to  return 
to  her  home,  or  transact  any  business,  until  the  24th  of 
December;  that  she  did  not  know  whether  her  hus- 
band's death  was  accidental  or  not,  nor  was  she  in 
such  mental  condition  as  to  be  able  to  investigate  the 
question ;  nor  did  she  learn,  nor  could  she  have  learned, 
of  the  result  of  the  coroner's  investigation  until  she 
was  able  to  visit  the  county  seat,  which  was  on  the 
28th  of  December;  that  she  then  investigated  all  other 
facts  connected  with  the  death  not  already  known  to 
her,  and  immediately  thereafter  notified  her  attor- 
neys, who  on  January  2, 1895,  forwarded  to  the  appel- 
lee. The  Provident  Fund  Society,  the  notice  mentioned 
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in  the  answer;  that  the  said  William  A.  Peele,  Jr.,  was 
well  known  throughout  the  State  of  Indiana,  haying 
been  chief  of  the  Bureau  of  Statistics  of  said  State  for 
the  ten  years  preceding  his  death;  that  a  full  account 
of  his  death  and  burial  was  published  in  all  the  lead 
ing  newspapers  of  the  State;  that  on  the  day  following 
his  death  the  fact  was  known  to  Norman  N.  David- 
son, a  resident  of  Indianapolis,  and  the  general  and 
State  agent  of  both  the  appellees,  who  had  full  charge 
of  their  business  in  the  State,  and  the  fact  of  the  burial 
was  also  known  to  him  on  the  day  ^hen  it  occurred; 
that  said  Davidson  knew  at  all  such  times  of  the  ex- 
istence of  said  policy  of  insurance,  he  having  delivered 
the  same  to  William  A.  Peele,  Jr.,  and  having  re- 
ceived from  him  personally  all  the  assessments  and 
dues  paid  thereon,  and  being  a  personal  friend  of  the 
decedent;  that  on  December  19,  1894,  the  said  David- 
son read  and  cut  from  the  columns  of  the  Indianapolis 
News,  one  of  the  leading  papers  of  said  city,  a  de- 
tailed account  of  the  death  of  the  assured  by  drown- 
ing; that  he  so  cut  out  said  newspaper  article  for  the 
use  and  information  of  the  appellees;  that  said  general 
agent,  having  such  information,  and  a  full  knowledge 
.  of  the  existence  of  the  policy  sued  on.  and  of  the  fact 
that  the  assured  had  lost  his  life  by  accidental  drown- 
ing, could  have  made  any  investigation  into  the  cir- 
cumstanced attending  said  death,  at  all  times  after 
said  18th  day  of  December,  1894,  and  that  it  was  a 
duty  devolving  upon  him  by  reason  of  his  position  to 
make  such  investigation.  Then  follow,  in  detail,  copies 
of  all  correspondence,  proofs  of  death,  newspaper 
clippings  made  by  the  general  agent,  and  other  papers 
passing  between  appellant  and  appellees. 

The  answer,  as  will  be  perceived,  admits  what  has 
been  called  the  capital  fact  in  insurance  cases,  that  is. 
the  death  of  the  assured  by  accidental  drowning  while 
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holding  his  policy  of  insurance,  all  the  conditions  of 
which  had  been  duly  observed  and  kept  by  him.  It  is 
not  a  matter  of  doubt  that  an  involuntary  death  by 
drowning  is  a  death  by  accident.  See  cases  cited  in 
note  to  Lovelace  v.  Travelers^  Protective  Asm.,  126  Mo. 
104,  30  L.  R.  A.  at  p.  211,  28  S.  W.  877. 

The  only  question  raised  is,  whether  the  notice  of 
death  given  by  appellant  was  reasonable,  and  in  time. 
as  required  by  the  condition  endorsed  on  the  policy. 
It  will  be  seen  that  this  condition  required  that  the 
notice  should  be  given  "within  ten  days  from  the  date 
of  either  injury  or  death,"  and  also  that  it  should  con- 
tain "full  particulars  of  the  accident  and  injury." 

In  the  interpretation  of  conditions  in  policies  of  in- 
surance, courts  have  looked  to  the  intention  and  the 
substantial  rights  of  the  parties.  A  distinction  has 
been  made  between  conditions  preceding  the  loss  or 
accident,  and  upon  which  the  question  of  liability 
primarily  rests,  and  conditions  which  relate  to  matters 
following  such  loss  or  accident.  The  former  are  more 
usually  of  the  essence  of  the  contract,  and  are,  there- 
fore, generally  interpreted  more  strictly.  When,  how- 
ever, the  liability  has  once  accrued,  then  such  condi- 
tions as  relate  to  the  giving  of  notice,  making  proof  of 
loss,  etc.,  that  is,  conditions  subsequent  to  the  capital 
fact  of  liability,  have,  in  general,  been  interpreted  as 
requiring  what  is  reasonably  possible  on  the  part  of 
the  beneficiary.  This  is  particularly  true  in  case  of  the 
death  of  the  assured.  In  the  case  of  any  insurance 
policy  the  one  who  takes  out  and  pays  for  the  policy 
may  well  be  expected  to  know  its  conditions  and  to 
comply  with  them.  But  in  the  event  of  his  death,  the 
party  suffering  the  loss  is  often  at  a  disadvantage, 
both  as  to  knowing  the  conditions  and  as  to  being  able 
to  comply  with  them  according  to  the  strict  letter  of 
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their  terms.    See  1  Am.  and  Eng.  Ency.  Law  (2d  ed.), 
p.  323,  and  eases  cited  in  notes. 

Our  statute,  section  4923,  Bums'  R.  S.  1894  (3770, 
R.  S.  1881),  declares  invalid,  as  unreasonable,  a  con- 
dition requiring  that  notice  of  loss  shall  be  furnished 
immediately,  or  within  five  days.  But  circumstances* 
in  a  given  case,  may  render  a  requirement  for  even 
a  longer  notice  unreasonable.  In  Insurance  Co.  T.Brim, 
111  Ind.  281,  Judge  Mitchell  said:  "What  constitutes 
reasonable  diligence  or  reasonable  notice  must  depend 
upon  all  the  circumstances  of  each  particular  case. 
Railway y  etc.,  Assurance  Co.  y.  Burwdl,  44  Ind.  460; 
Wood  Fire  Ins.,  section  414.'* 

"The  purpose  of  the  notice  is  to  enable  the  com- 
pany to  take  proper  precautions  for  its  own  protec- 
tion. The  notice  must  be  reasonable  under  all  the  cir- 
cumstances. Where  the  facts  are  not  in  dispute,  or 
when  th6y  have  been  ascertained  by  the  proper 
tribunal  for  that  purpose,  it  becomes  a  question  of  law 
for  the  court  to  determine  whether,  under  the  facts 
and  circumstances  of  a  given  case,  the  notice  was  rea- 
sonable. Where  the  facts  tending  to  show  an  excuse 
for  the  delay  are  in  dispute,  or  where  it  is  a  disputed 
question  whether  the  delay  was  occasioned  by  certain 
facts,  it  is  for  the  jury  to  ascertain  the  facts,  and  the 
cause  and  effect  of  the  delay,  and,  under  proper  id- 
structions  from  the  court,  as  to  the  force  and  effect  of 
the  facts  found,  determine  whether  or  not,  under  all 
the  circumstances,  reasonable  notice  of  the  loss  was 
given.    Wood  Fire  Ins.,  section  412." 

In  Germatiia  Fire  Ins.  Co.  v.  Deckard,  3  Ind.  App. 
361,  a  notice,  in  such  a  case,  given  in  fifteen  days,  was 
held  to  be  reasonable;  and  in  PicJcel  v.  Phoenix  Ins.  Co., 
119  Ind.  291,  a  notice  given  in  fifty  days,  without  ex- 
cuse for  the  delay,  was  held  to  be  unreasonable. 

In  Trippe  v.  Provident  Fund  Society^  140  N.  Y.  23, 
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35  N.  E.  316,  22  L.  R.  A.  432,  the  insurance  company 
being  the  same  as  one  of  the  appellees  in  the  case  at 
bar,  and  the  form  of  policy  and  notice  being  also  iden- 
tical, the  court  said:  "The  condition  upon  which  the 
defense  is  based  was  to  operate  upon  the  contract 
of  insurance  only  subsequent  to  the  fact  of  a  loss.  It 
must,  therefore,  receive  a  liberal  and  reasonable  con- 
struction in  favor  of  the  beneficiaries  under  the  con- 
tract. McNally  v.  Phoenix  Ins.  Co.,  137  N.  Y.  389.  The 
provision  requires  not  only  notice  of  the  death,  but 
'full  particulars  of  the  accident  and  injury.'  It  is  quite 
conceivable  that  in  many  cases  of  death  by  accident 
the  fact  cannot  be  and  is  not  known  until  days  or 
even  weeks  after  it  has  occurred.  Such  conditions  in 
a  policy  of  insurance  must  be  considered  as  inserted 
for  some  reasonable  and  practical  puri)ose,  and  not 
with  a  view  of  defeating  a  recovery  in  case  of  loss  by 
requiring  the  parties  interested  to  do  something  man- 
ifestly impossible.  The  object  of  the  notice  was  to 
enable  the  defendant,  within  a  reasonable  time  after 
the  death  or  injury,  to  inquire  into  all  the  facts  and 
circumstances  while  they  were  fresh  in  the  memory 
of  witnesses,  in  order  to  determine  whether  it  was 
liable  or  not  upon  its  contract.  The  full  particulars 
of  the  death  which  the  condition  requires  cannot 
ordinarily  be  furnished  until  the  fact  of  death  and 
the  manner  in  which  it  occurred  are  ascertained. 
•  *  ♦  The  parties  having  contracted  that  the  notice  of 
death  should  be  accompanied  by  full  particulars  of  the 
manner  in  which  it  occurred,  and  the  attendant  cir- 
cumstances, they  evidently  intended  that  it  should  be 
given  only  when  the  fact  and  manner  of  death  became 
known  to  the  parties  who  were  required  to  act.  The 
fair  and  reasonable  construction  of  this  condition, 
therefore,  is  that  the  ten  days  within  which  the  notice 
is  to  be  given  did  not  begin  to  run  from  the  date  of 
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the  accident  or  the  disappearance  of  the  insured,  bat 
fi*om  the  time  when  the  body  was  found,  and  the  im- 
portant fact  of  death,  with  the  circumstances  and  par- 
ticulars under  which  it  occurred,  ascertained.  This 
construction  secures  to  the  defendant  every  benefit 
and  advantage  that  was  intended  by  this  provision  of 
the  policy,  and  it  cannot,  therefore,  complain  if  the 
very  harsh  and  technical  meaning  which  it  now  seeks 
to  put  upon  a  condition  subsequent  is  rejected.  The 
plaintiff  was  the  widow  of  the  deceased  and  the  ben- 
eficiary named  in  the  certificate.  She  was  the  only 
party  interested  in  the  enforcement  of  the  contract, 
and  who  could  give  the  notice,  and  she  could  not  give 
it,  within  the  meaning  of  the  condition,  until  she  had 
knowledge  of  the  facts  which  she  was  bound  to  com- 
municate. To  hold  that  the  plaintiff  was  bound  to 
give  notice  of  the  death  of  her  husband,  with  full  par- 
ticulars, before  she  had  any  knowledge  of  the  facts, 
would  be  to  require  her,  by  a  technical  and  literal  con- 
struction, to  do  an  impossible  thing,  which  was  not 
within  the  intention  of  the  parties  when  the  contract 
was  made.  Insurance  Companies  v,  Boykin^  12  Wall. 
433." 

The  same  court,  in  Paltrovitch  v.  Phoenix  Ins.  Co.^ 
143  N.  Y.  73,  25  L.  R.  A.  198,  37  N.  E.  639,  said:  "We 
have  recently  held,  and  I  think  very  properly,  that  the 
stipulations  of  a  policy  which  relate  to  the  procedure 
merely,  after  the  occurrence  of  a  loss,  are  to  be  rea- 
sonably and  not  rigidly  construed.  McNally  v.  Phoeniw 
Ins.  Co.,  137  N.  Y.  398.  ♦  •  ♦  All  parties  should 
have  their  rights  in  this  court  fairly  and  fully;  but  a 
severely  formal  defense,  resting  wholly  upon  imma- 
terial matters  of  procedure  ought  not  to  be  allowed 
to  work  injustice.  While  we  feel  bound  to  enforce 
these  contracts  fully  and  fairly  according  to  their 
terms,  yet,  where  those  terms  respect  the  modes  of 
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proof  and  procedure  after  the  loss,  we  shall  give  them 
always  a  reasonable  and  liberal  construction,  and  not 
a  severe  and  technical  one."  See,  also.  May  on  Insur- 
ance,  section  217  ;  Hinman  v.  Hartford  Fire  Ins.  Co., 
36  Wis.  164;  Hoffman  v.  Aetna  Ins.  Co.,  32  N.  Y.  405. 

The  facts  stated  in  the  reply  in  the  case  at  bar,  and 
which  by  the  demurrer  are  admitted  to  be  true,  show 
that  the  appellant  did  not  and  could  not  know  until 
December  28,  1894,  that  her  husband  had  died  of  ac- 
cident. That  fact  became  known  to  her  only  by  the 
finding  of  the  coroner,  which  she  then  for  the  first  time 
saw  or  could  have  seen,  as  shown  by  the  facts  stated. 
Within  five  days  from  acquiring  this  knowledge  the 
required  notice  was  sent  to  the  company.  We  think 
that  the  notice  so  given  was  reasonably  sufficient,  as 
within  the  terms  contemplated  by  the  parties  when 
the  contract  was  entered  into.  The  "full  particulars 
of  the  accident  and  injury,"  as  required  by  the  con- 
dition providing  for  notice,  could  not  sooner  be  given. 

It  is  to  be  observed,  besides,  that  although  the  ap- 
pellees may  not  have  had  the  formal  notice  within 
the  strict  limits  of  the  time  provided  in  the  condition, 
yet  the  facts  show  that  the  companies  could  not 
thereby  suffer.  Through  their  general  state  agent  they 
had  actual  notice,  and  that  most  full  and  complete, 
within  much  less  than  the  ten  days  prescribed  by  the 
letter  of  the  condition.  The  courts  do  not  favor  for- 
feitures of  insurance  policies.  Lyon  v.  Travelers^  Ins. 
Co.y  55  Mich.  141,  20  N.  W.  829,  54  Am.  Rep.  354; 
Insurance  Co.  v.  Norton,  96  U.  S.  at  p.  242. 

If  the  insurer  acquires  actual  knowledge  of  the  acci- 
dent soon  after  its  occurrence,  it  is  plain  that  the  real 
purpose  of  the  notice  will  be  served  (Roumage  v.  Me- 
chanics^ Fire  Ins.  Co.,  13  N.  J.  L.  110) ;  and  it  does  not 
seem  that  the  insurance  contract  ought  to  be  so  tech- 
nically construed  as  to  compel  the  insured,  or,  still  less 
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the  beneficiary,  to  furnish  in  an  unreasonably  short 
time,  and  under  penalty  of  forfeiture,  information 
which  the  insurer,  by  its  agent  or  otherwise,  already 
has.  OmaJta  Fire  Insurance  Co.  v.  DierkSj  43  Neb.  473, 
61  N.  W.  740,  and  authorities  there  cited. 

The  judgment  is  reversed,  with  instructions  to  over- 
rule the  demurrer  to  the  reply. 

McCabe,  J.,  dissents. 

On  Petition  for  Rehearing. 

Howard,  J. — Counsel  for  appellee  strenuously  re- 
argue the  questions  decided  in  the  principal  opinion. 
While  formally  conceding  that  the  courts  have  made  a 
distinction  between  conditions  in  insurance  policies 
affecting  matters  that  precede  the  capital  fact  of  lia- 
bility and  those  conditions  that  follow  such  fact  and 
relate  solely  to  the  proof  of  loss  or  accident,  yet  coun- 
sePs  argument  proceeds  on  the  theory  that  the  subse- 
quent conditions  must  be  enforced  to  the  letter,  quite 
the  same  as  those  that  precede  and  determine  the 
liability.  The  fact  of  death  by  accident,  after  all  the 
conditions  of  his  policy  had  been  observed  by  the 
deceased,  was  expressly  admitted  by  the  appellee. 
That  was  a  waiver  of  all  matters  up  to  and  including 
the  death  of  Mr.  Peele  by  accident.  Nothing  was  left 
to  be  done  but  to  give  the  required  notice.  This,  the 
condition  provided,  should  be  given  in  writing  to  the 
president  of  the  company,  which  was  so  done.  The 
condition  also  provided  that  the  notice  should  em- 
brace "full  particulars  of  the  accident  and  injury;" 
and  this  also  was  done.  But,  say  counsel,  the  condi- 
tion further  provided  that  the  notice  should  be  given 
"within  ten  days  from  the  date  of  either  injury  or 
death."  It  was,  however,  shown  in  the  principal 
opinion  to  be  impossible  to  give  "full  particulars  of 
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the  accident  and  injury"  until  tlie  time  when  the 
notice  was  actually  given.  A  notice  before  the  full 
particulars  were  known  would  not  have  been  a  com- 
pliance with  the  condition.  Before  the  coroner's  ver- 
dict it  was  not  known,  and  could  not  be  known,  that 
Mr.  Peele's  death  was  accidental,  to  say  nothing  of 
being  able  to  give  the  particulars  of  such  accident. 
The  notice  given  was  at  the  earliest  date  possible, 
and  was  in  full  compliance  with  the  object  and  pur- 
pose of  the  condition  as  it  must  have  been  understood 
by  the  parties  at  the  time  of  the  contract.  Counsel  ad- 
mit that  the  case  is  within  the  rule  laid  down  in  Trippe 
V.  Provident  Fund  Society,  supra,  but  intimate  a  belief 
that  the  New  York  case  is  not  good  law.  That  was  a 
well  considered  case,  and  the  reasoning  of  the  court 
seems  to  us  conclusive,  not  only  as  to  that  case,  but 
also  as  to  this,  from  which  the  former  cannot  be  dis- 
tinguished in  principle. 

Counsel  also  say  that  we  did  not  notice  the  '^sug- 
gestion"  in  their  original  brief  "that  no  question  was 
presented  by  the  assignment  of  error,  that  the  court 
erred  in  sustaining  a  demurrer  to  the  reply."  It  is  true 
that  such  a  suggestion  was  made;  but  there  was 
neither  argument  nor  citation  of  authority,  nor  even 
reference  to  the  record  to  sustain  it.  The  brief  merely 
stated  that  the  record  did  not  set  out  the  reply  to 
which  demurrer  was  sustained,  but  showed,  some- 
where not  stated,  that  after  the  demurrer  was  sus- 
tained the  appellant  filed  her  amended  reply,  which 
was  set  out,  and  that  to  this  a  demurrer  was  sustained. 
This  is  not  an  argument,  but  a  mere  statement,  and 
that  without  reference  to  line  or  page  of  the  tran- 
script. There  is  nothing  in  it  to  show  error  in  the  rec- 
ord, if,  in  fact,  such  error  existed.  Turning  to  the 
record  itself,  we  find  a  recital  that  an  amended  reply 
was  filed;  but  the  only  reply  in  the  record  shows  on  its 
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face  that  it  was  an  original,  not  an  amended  reply. 
The  words  are:  "Plaintiff  herein,  for  her  reply  to  the 
separate  answer  of  the  defendant  ♦  ♦  ♦  says/*  etc- 
The  brief  on  the  original  hearing,  so  far  as  related  to 
the  assignment,  was,  as  counsel  themselves  call  it,  bnt 
a  "suggestion  ;'^  and,  neither  by  argument  nor  author- 
ity, nor  even  in  its  reference,  to  the  transcript,  showed 
any  failure  of  appellant  to  bring  up  a  proper  record. 
Such  a  brief,  as  often  held,  is  insufficient;  and,  con- 
sidering the  manner  in  which  the  suggestion  was 
made,  we  had  good  right  to  conclude  that  it  was  prac- 
tically waived. 
Petition  overruled. 


Weinstein  v.  The  Cfty  of  Terrk  Haute. 

[No.  17,992.     Filed  April  90,  1897.] 


-"OMruetion, — Hitching  Post — A  hitching  post  properiy 
located  cannot  be  held  to  be  an  unlawful  obstruction  in  a  street 

Same. —  Obstrtu^ion, — Hitching  Post — Negligence.— Termitiing  a 
hitching  post  to  remain  on  an  unimproved  street  fifty  feet  in  width, 
within  six  and  one- half  feet  of  the  property  line,  is  not  such  negli- 
gence as  will  render  a  city  liable  to  one  injured  by  driving  against  it 

Same. —  Obstruction. —  Hitching  Post. —  Contributory  Ntgligenoe.^ 
Special  Verdict.^The  conclusion  by  the  jury  in  a  special  verdict,  in 
an  action  for  personal  injuries  to  a  person  who  drove  against  a 
hitching  post  in  the  street,  that  he  was  exercising  ordinary  care  in 
driving  at  the  time  he  received  the  injury,  is  insufficient  to  negative 
contributory  negligence  where  they  find  as  facts  that  the  accident 
occurred  in  the  daytime,  that  plaintiff's  eyesight  was  good,  that 
there  was  a  space  of  twenty  feet  between  the  post  and  the  side  of 
the  street  opposite  the  post,  where  he  might  have  driven  in  safety, 
and  that  there  was  nothing  to  prevent  his  seeing  the  post  had  he 
been  looking  where  he  was  driving. 

Prom  the  BuUivan  Circuit  Court    Affirmed. 
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J.  D.  Early,  T.  H.  Hite,  J.  T.  Hays  and  8,  B. 
Hamill^  for  appellant. 

J.  S.  Bays,  O.  E.  Pugh,  B.  K.  Elliott  and  W.  F. 
Elliott,  for  appellee. 

Howard,  J. — ^The  appellant,  who  is  a  physician, 
was  driving  south  on  South  Fourteenth  street,  an  un- 
improved street  in  the  city  of  Terre  Haute,  when  the 
right  front  wheel  of  his  buggy  struck  a  hitching  post 
and  he  was  thrown  out  and  severely  injured.  In  the 
special  verdict  returned  by  the  jury,  the  street  was 
found  to  be  fifty  feet  in  width  and  the  post  to  be 
located  six  and  one-half  feet  east  of  the  west  line  of  the 
street.  The  post  was  three  and  one-half  inches  square 
and  three  and  one-half  feet  high,  with  a  ring  in  the  top 
for  hitching  horses.  At  the  time  of  the  accident  the 
post  had  been  in  place  for  about  six  years.  On  the  east 
side  of  the  street  there  was  a  little  pool  of  mud  and 
water  about  two  inches  deep,  also  some  tin  cans  and 
other  slight  obstructions;  but  the  jury  found  that  the 
position  of  the  post  did  not  render  the  way  along  the 
street  impassable;  that  there  was  room  to  pass  with- 
out going  against  the  post;  that  there  was,  between 
the  post  and  the  east  fence,  a  space  of  twenty  feet, 
"over  which  one  could  have  safely  and  securely  driven 
with  a  buggy.'*  There  were  at  the  time  two  traveled 
tracks  along  the  street.  The  one  most  in  use,  and  that 
along  which  appellant  drove,  was  on  the  west  side  of 
the  street,  and  ran  within  a  foot  of  the  post.  Near  by 
were  some  weeds,  but  not  so  high  as  the  post,  nor  such 
as  to  obstruct  it  from  the  view  of  one  going  along  the 
street.  The  time  of  the  accident  was  between  twelve 
and  one  o'clock  on  the  afternoon  of  November  8, 1894. 
The  day  was  clear  and  appellant's  eyesight  good.  The 
jury  find  that  one  driving  along  there  at  the  time,  and 
looking  where  he  was  driving,  could  see  the  top  of  the 
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post;  but  they  find  that  appellant  was  then  looking 
"immediately  over  his  horse,"  and  was  not  "looking  to 
see  where  he  was  driving  at  the  time  he  struck  the 
hitching  post.'*  The  edge  of  the  pool  of  water  was 
about  nine  feet  from  the  post,  and  as  the  horse  ap- 
proached that  point  he  shied  from  the  water,  and  so 
caused  the  buggy  wheel  to  strike  the  post,  and  thus 
brought  about  the  injury  to  appellant. 

Many  other  findings  are  made  by  the  jury,  but  we 
think  we  have  stated  all  that  are  material  to  show  how 
the  accident  was  brought  about.  Counsel  for  appel- 
lant contend  that  the  facts  found  show  that  he  was 
injured  without  his  own  fault  and  solely  by  reason  of 
the  negligence  of  the  city. 

The  negligence  charged  against  the  city  is,  that  it 
suffered  the  hitching  post  in  question  to  be  placed  and 
to  remain  where  appellant's  buggy  came  in  contact 
with  it.  The  post  was  set  within  six  and  one-half  feet 
of  the  property  line,  that  is,  within  the  space  usually 
allowed  for  a  sidewalk  on  a  street  of  this  width.  The 
findings  show  that  the  city,  in  preparing  for  the  im- 
provement of  this  street,  had  adopted  plans  and  speci- 
fications which  provided  for  a  roadway  thirty  feet  in 
width,  with  sidewalks  each  ten  feet  wide.  Had  the 
work  been  completed  at  the  time  of  the  accident  this 
hitching  post  would,  therefore,  have  been  within  the 
sidewalk  and  three  feet  and  a  half  from  the  edge  of 
the  roadway.  It  would  seem,  consequently,  that  if  any 
hitching  post  were  permissible  anywhere  along  either 
side  of  the  street,  the  post  in  question  could  not  be  con- 
sidered as  improperly  located.  Certainly,  however,  a 
hitching  post  properly  located  cannot  be  held  to  be  an 
unlawful  obstruction  in  a  street.  Instead  of  being 
looked  upon  as  an  obstruction,  it  must  rather  be  re- 
garded as  an  accommodation  to  public  travel. 

Of  course,  a  post  may  be  so  set  in  a  street  as  to  be- 
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come  an  unlawful  obstruction.  Such  was  that  in  the 
case  of  Town  of  Fotcler  v.  Linguist,  138  Ind.  566, 
cited  by  appellant.  There,  a  fence  had  been  unlaw- 
fully built  across  a  street,  and  when  it  was  afterwards 
removed  one  of  the  fence  posts  was  left  out  in  the 
street.  There  was  no  claim  that  the  post  stood  at  the 
edge  of  the  sidewalk  or  that  it  was  left  for  a  hitching 
post  or  for  any  other  lawful  purpose.  The  controversy 
in  that  case  was  as  to  whether  the  street  itself  was  a 
public  highway. 

Even  upon  unimproved  streets  the  distinction  be- 
tween the  roadway  and  the  sidewalk  is  to  be  observed. 
The  statute,  section  4398,  Burns'  R.  S.  1894  (3361,  R.  8. 
1881)  recognizes  sidewalks  even  upon  ordinary  high- 
ways, and  makes  it  unlawful  to  ride  or  drive,  not  only 
upon  a  sidewalk  of  any  town  or  village,  but  also  "upon 
any  similar  sidewalk  for  the  use  of  foot-passengers 
by  the  side  of  any  public  highway  in  this  State,  unless 
in  the  necessary  act  of  crossing  the  same." 

It  is  only  reasonable  that  those  who  drive  along  a 
street  in  carriages  or  other  vehicles  should  not  deprive 
travelers  on  foot  from  the  use  of  a  narrow  pathway  on 
each  side,  where  they  may  walk  in  safety  from  teams, 
and  free  from  the  mud  of  the  roadway;  and  six  feet 
and  a  half  on  each  side  of  a  fifty-foot  street  does  not 
seem  too  great  a  space  for  such  a  use.  And  if  such  a 
space  is  not  too  great  for  the  use  of  foot  passengers, 
surely  it  cannot  be  unlawful  to  set  a  hitching  post  at 
the  edge  of  such  a  walk.  If  the  driver  of  the  vehicle 
had  no  right  to  go  upon  the  sidewalk,  it  is  clear  that  he 
could  not  complain  of  the  hitching  post  within  that 
space.  In  the  present  case  it  would  seem  that  it  was 
rather  the  foot-passenger,  if  anyone,  who  might  com- 
plain that  the  post  encroached  too  far  upon  his  walk. 
The  proper  place  for  the  post  is  just  at  the  edge  of  the 
sidewalk  and  within  the  space  where  the  curb  should 
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be,  thus  marking  the  line  between  the  roadway  and  the 
sidewalk,  and  being  an  obstruction  to  neither  foot- 
passengers  nor  drivers  of  vehicles,  but  a  protection  to 
one  and  a  convenience  to  the  other. 

Whether  a  hitching  post  is  so  placed  as  to  be  an  ob- 
struction in  a  street,  must  therefore  be  a  question  of 
fact  in  each  case.  In  the  case  at  bar,  the  jury  have 
found  expressly  that,  taking  into  consideration  the 
surrounding  circumstances  and  the  condition  of  the 
street, the  hitching  post  in  question,  at  the  point  where 
it  was  located,  was  not  "an  unreasonable  obstruction 
for  travel  at  said  point  at  the  time  plaintiff  met  with 
his  accident."  While  it  may  be,  as  counsel  contend, 
that  this  was  a  conclusion  to  be  drawn  by  the  court 
rather  than  by  the  jury,  yet  the  jury  have  also  found 
the  particular  facts  and  circumstances  on  which  the 
conclusion  is  based,  and  these  facts  and  circumstances 
show,  as  we  think,  that  the  conclusion  reached  was  a 
proper  and  just  one. 

Moreover,  even  if  it  could  be  said  that  it  was  negli- 
gence on  the  part  of  the  city  to  allow  the  post  to  re- 
main in  the  street,  we  do  not  think  the  facts  found 
show  that  the  appellant  was  himself  free  from  negli* 
gence  contributing  to  his  injury.  It  is  true  that  the 
jury  drew  the  conclusion  that  the  appellant  was  "ex- 
ercising ordinary  care  in  driving  his  buggy  at  the  time 
he  received  the  injury."  But  they  also  find,  as  against 
this  conclusion,  that  there  was  nothing  to  prevent  him 
from  seeing  the  post;  that  it  was  not  raining;  that  it 
was  midday;  that  his  eyesight  was  good;  that  there 
was  a  space  of  twenty  feet  between  the  post  and  the 
east  side  of  the  street  over  which  he  could  have  safely 
and  securely  driven;  that  he  could  have  seen  the 
hitching  post  "while  approaching  the  same  from  the 
north,  if  he  had  been  looking  and  using  his  natural 
senses;"  and  that  he  was  not  "looking  to  see  where  he 
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was  driving  at  the  time  he  struck  the  hitching  post/' 
It  is  true  that  he  did  not  know  of  the  existence  of  the 
post,  that  he  was  not  acquainted  with  the  street,  and 
that  he  was  in  a  hurry  to  reach  a  very  sick  patient ;  but 
we  do  not  think  those  circumstances  excused  him  from 
watching  the  way  before  him.  Coming  to  the  nine- 
foot  space  between  the  water  and  the  post,  he  ought  to 
have  known  that  his  horse  was  liable  to  shy  from  the 
track.  He  may  not  have  been  to  blame  for  the  shying 
of  his  horse,  but  he  was  to  blame  for  any  consequences 
which  he  ought  to  have  foreseen  and  which  he  might 
have  guarded  against  and  avoided.  We  are  to  remem- 
ber, in  this  connection,  that  on  the  trial  the  burden 
was  upon  appellant  to  show  his  own  freedom  from 
negligence.  This  we  do  not  think  he  has  done.  The 
facts  found  rather  show  negligence  than  want  of  neg- 
ligence on  his  part 
Judgment  affirmed. 


Thb  Louisville  and  Nashville  Railroad  Company 

V.  Kemper. 

[No.  17.991.  FUed  May  11,  1897.] 

Master  akd  Servant. — Assumption  of  Risk. — ^Where  defects  oon- 
nected  with  a  service  are  open  and  obvious  alike  to  the  master  and 
the  servant,  and  the  servant  voluntarily  continues  in  the  service 
and  incurs  the  hazards  of  such  defects,  he  thereby  assumes  the 
perils  thereof,  and  may  not  recover  for  injuries  sustained  there- 
from,   p.  665, 

Same.— PBTSonaZ  Injuries. — Complaint, — In  a  complaint  by  an  em- 
ploye for  personal  injuries,  a  general  aUegation  of  plaintiff's  want 
of  knowledge  of  defects  is  overcome  by  facts  specially  alleged,  dis- 
closing that  the  defects  complained  of  were  open  and  obvious  alike 
to  the  master  and  the  servant,    p,  666, 
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Railboads. — PeT9onaX  Injuries. — Latent  Defect. — C(3im]piaint. — In  an 
action  against  a  railroad  company  by  an  employe  who  was  in- 
jured by  slipping  on  cinders  while  pushing  a  car,  an  allegation  in 
the  complaint  that  the  cinders  placed  on  the  top  of  mud  on  the 
track  were  "loose,  moveable  and  treacherous,"  and  of  this  latent 
condition  plaintiff  had  no  notice,  is  insufficient  to  allege  a  latent 
defect,    pp,  S66, 667, 

From  the  Warrick  Circuit  Court,    Reversed. 

A.  GhilchHst  and  C  A.  DeBrulevy  for  appellant 

A.  Dyevy  O.  V.  MenzieSy  W.  A.  CuUop  and  C   B. 
KessingeTy  for  appellee. 

Hackney,  J. — The  appellee  sued  and  recovered 
against  the  appellant  for  personal  injuries.  The  com- 
plaint, to  which  the  lower  court  overruled  a  demurrer, 
was  substantially  as  follows:  The  appellant  main- 
tained a  freight  depot  in  the  city  of  Evansville,  and 
along  one  side  thereof  maintained  a  track  upon  which 
cars  were  moved  and  placed  for  loading  and  unloading 
freight.  The  appellee  was  employed  by  the  api>ellant 
in  and  about  said  depot  in  loading  and  unloading 
freight  into  and  from  such  cars.  For  twelve  months 
prior  to  June  29,  1894,  the  appellant  had  neglisrentlr 
permitted  a  part  of  said  track,  for  a  space  of  eight  feet, 
to  become  defective  and  dangerous  by  permitting  the 
overflow  from  a  hydrant  within  said  depot  to  run  upon 
that  part  of  said  track  until  the  foundation  thereof 
for  said  space  had  become  soft  mud,  and  tlie  track, 
by  reason  thereof,  had  sunk  nine  inches  under  the 
weight  of  cars  passing  over  said  space.  During  said 
period  of  twelve  months  the  appellant  failed  to  pro- 
vide locomotives  to  move  the  cars  along  said  track 
and  required  its  employes,  including  the  appellee,  to 
move  them  by  hand,  and  day  by  day  to  drive  cars  from 
the  sunken  track  by  the  propulsion  of  other  can 
against  them,  using  the  momentum  thus  acquired  to 
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displace  the  cars  from  the  sunken  part  of  the  track. 
During  the  forty-eight  hours  prior  to  the  date  men- 
tioned, "coal  cinders  had  been  placed  on  the  top  of  the 
soft  mud  before  mentioned,  but  the  foundation  of  the 
track  was  not  improved  and  the  wheels  of  the  car 
would  sink  the  rails  below  the  surface  of  said  cinders, 
and  the  cinders  placed  on  the  top  of  said  mud  as  men- 
tioned were  loose,  movable  and  treacherous,  and  of 
this  latent  condition  of  said  cinders  this  plaintiff  (ap- 
I>ellee),  while  in  the  employ  of  said  defendant  (appel- 
lant), had  no  notice  whatever.  And  said  defendant 
further  disregarding  its  duty,  negligently  permitted 
the  coupling  link  of  a  loaded  car  on  said  track  next  to 
the  southeast  of  said  sunken  place  to  be  and  remain 
bent  downward  and  so  fastened  that  the  strength  of 
one  man  was  insufficient  to  put  it  in  position  for  coup- 
ling; that  the  defect  in  said  link  was  latent  and  hidden 
and  this  plaintiff  [appellee],  while  so  employed,  had  no 
notice  thereof  whatever.  While  said  track  and  loaded 
car  were  in  the  condition  mentioned  and  in  the  ab- 
sence of  a  locomotive,  as  aforesaid,  on  the  29th  day 
of  June,  1894,  the  wheels  of  a  freight  car  were  in  the 
sunken  part  of  said  track,  and  six  employes  of  said  de- 
fendant (appellant)  were  engaged  in  propelling  the 
loaded  car  aforesaid  northwestwardly  against  the 
freight  car  fastened  in  the  sunken  part  of  said  track 
above  described,  when,  in  the  performance  of  his  duty, 
at  the  proper  time  he  went  in  between  said  cars  to 
make  the  coupling,  which  he  was  unable  to  accomplish 
by  reason  of  his  inability  to  place  in  position  the  pin  to 
fasten  the  coupling  link  above  mentioned,  the  loaded 
car  upon  the  level  track  was  pushed  against  the  car  in 
the  depression  and,  by  the  impingement,  the  car 
lodged  in  the  depressed  part  of  the  track  was  partly 
driven  from  the  depression  or  sunken  part  of  the  track, 
and  being  uncoupled,  for  the  reason  mentioned,  the 
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loaded  car  was  by  the  concussion  repelled  a  few  feet 
and  by  reason  of  the  depressed  condition  of  the  track 
again  came  forward.  In  the  meantime  the  plaintiff 
(appellee)  had  stepped  outside  the  southwest  track, 
placed  his  shoulder  against  said  freight  car  to  con- 
tinue its  movement  out  from  the  depressed  track  and 
the  cinders  underneath  his  feet  gave  way  and  his  right 
foot  slipped  down  upon  the  southwest  rail  of  said 
track,  pressed  down  by  the  weight  of  the  car  below 
said  cinders,  and  the  wheels  of  the  advancing  loaded 
car  rolled  upon  his  right  foot,  and  a  large  part  thereof 
was  thereby  crushed,  removed  and  destroyed.  And 
that  the  defendant  (appellant)  well  knew  of  the  said 
defective  condition  of  said  link  and  track  and  had 
been  notified  of  said  defective  condition  of  said  track, 
and  could,  by  the  exercise  of  diligence,  have  known  of 
the  same."  There  was  also  a  general  allegation  that 
the  appellant  was  free  from  fault  or  negligence. 

In  the  argument  no  significance  is  attached  to  the 
failure  of  the  company  to  supply  a  locomotive  to  move 
cars,  and  the  fact  that  for  twelve  months  the  appel- 
lee had  engaged  in  moving  them  in  the  manner  in 
which  they  were  moved  on  the  day  of  his  injury  may 
be  regarded  as  a  waiver  or  assumption  of  the  hazard 
involved  in  such  failure.    The  complaint  does  not  al- 
lege that  any  necessity  or  requirement  existed  for 
coupling  the  loaded  car  to  that  which  was  sought  to 
be  moved  from  the  depression  in  the  track,  nor  does  it 
appear  that  the  injury  sustained  was  due  to  the  al- 
leged defective  coupling  link  or  pin,  nor  does  it  ap- 
pear that  the  effort  to  make  a  coupling  was  more  than 
a  remote  incident  or  circumstance  in  the  chain  of 
events  leading  to  the  injury.    The  sufficiency  of  the 
complaint,  therefore,  must  be  considered  with  refer 
ence  alone  to  the  allegations  of  negligence  in  main- 
taining a  defective  track. 
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Where  defects  connected  with  a  service  are  open 
and  obvious  alike  to  the  master  and  the  servant  and 
the  servant  voluntarily  continues  in  the  service  and 
incurs  the  hazards  of  such  defects,  he  therebv  assumes 
the  perils  thereof  and  may  not  recover  for  injuries  sus- 
tained therefrom.  Peerless  Stone  Co.  v.  Wray^  143  Ind. 
574;  Salem-Bedford  Stone  Co.  v.  Hobhs,  144  Ind.  146; 
Sheets  v.  Chicago,  etc,,  R.  W,  Co.,  139  Ind.  682; 
Ames  V.  Lake  Shore,  etc,  R.  W  Co.,  135  Ind.  863; 
Evansville,  etc.,  R.  R.  Co.  v.  Duel,  134  Ind.  156; 
Hoosier  Stone  Co.  v.  McCain,  133  Ind.  231. 

These  are  but  a  few  of  the  many  decisions  of  this 
court  adhering  to  the  rule  above  stated.  By  these  de- 
cisions it  is  further  held  that  the  obligation  rests  upon 
the  injured  servant  to  disclose  an  absence  of  knowl- 
edge, on  his  part,  of  the  defects  complained  of.  It 
is  a  rule  also  that  the  general  allegation  of  the  absence 
of  knowledge  will  be  overcome  by  allegations  from 
which  it  is  evident  that  the  servant  must  have  known 
of  the  defects  or  had  the  same  means  and  opportunity 
for  such  knowledge  as  the  master  possessed.  Peerless 
Stone  Co.  v.  Wray,  supra;  Sheets  v.  Chicago,  etc .,  R. 
W.  Co. J  supra;  Ames  v.  Lake  Shore,  etc.,  R.  W.  Co., 
supra. 

Where  the  alleged  defects  are  of  such  a  character 
as  that  their  perils  are  open  and  obvious  it  would  seem 
but  a  contradiction  of  terms  to  say,  in  the  absence  of 
peculiar  (Circumstances  denying  an  opportunity  for  ob- 
servation, that  while  so  open  and  obvious  they  were 
unknown.  Where  they  are  open  and  obvious  to  the 
servant,  as  the  facts  specially  alleged  disclose,  the 
general  allegation  of  the  want  of  knowledge  is  over- 
come by  such  special  allegations.  The  case  of  Penn- 
sylvania Co.  V.  Brushy  130  Ind.  347,  is  not  in  con- 
flict with  this  holding.  There  it  was  held  that  the  gen- 
eral allegation,  that  the  injured  servant  had  nx>knowl- 
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edge  of  the  defective  tie,  was  sufficient,  nothing  ap- 
pearing in  the  complaint  disclosing  his  opportanitiefi 
for  knowledge  of  the  defect. 

The  theory  suggested  by  the  learned  counsel  for  the 
appellee  that  the  company  had,  by  covering  the  sur- 
face of  the  ground  with  cinders,  apparently  cui-ed  the 
defect  in  the  track  and  made  safe  the  attempt  to  push 
the  car  as  he  did  when  injured,  is  not  tenable.  It  is 
not  alleged  that  the  company  placed  the  cinders  on  the 
track,  nor  that  they  made  the  track  appear  to  be  safe. 
On  the  contrary  the  car  sought  to  be  moved  was.  by 
every  reasonable  construction  of  the  allegations,  ujwn 
the  defective  portion  of  the  track  which  was  then 
sunken  and  the  car  required  the  force  of  another  car 
propelled  against  it  to  move  it  from  the  depression.  It 
is  a  matter  of  common  observation,  and  must  have 
been  known  to  the  appellee,  that  cinders  newly  placed 
upon  the  ground,  when  the  ground  is  hard  or  soft,  will 
yield  under  the  feet  of  a  man  who  is  in  the  attitude 
of  pushing  with  the  weight  of  his  body  and  the 
strength  of  his  muscles,  his  feet  upon  the  cinders  and 
his  shoulder  against  a  heavy  car.  Likewise,  it  was  a 
matter  of  common  observation  and  must  have  been 
known  to  the  appellee,  at  least  as  well  as  it  could  be 
known  to  the  appellant,  that  the  car  pushed  against 
that  sought  to  be  moved  would  follow  in  the  direction 
it  had  been  pushed,  and  that  so  following  it  would 
run  upon  him  if  he  were  upon  the  track. 

The  allegation  that  "the  cinders  placed  on  top  of 
said  mud  as  mentioned  were  loose,  movable  and 
treacherous,  and  of  this  latent  condition"  the  appellee 
had  no  notice,  was  weak  and  insufficient  both  in  de- 
scribing and  in  alleging  generally  a  latent  danger. 
That  they  were  "loose,  movable  and  treacherous"  was, 
as  we  have  said,  the  natural  and  ordinary  condition 
of  newly  spread  cinders  and  we  cannot  presume,  in  the 
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absence  of  averment,  a  condition  not  natural  and 
usual.  The  words  "of  this  latent  condition"  were  con- 
nected with  the  allegation  that  appellee  had  no  notice 
and  were  not  descriptive  of  the  condition  of  the  cin- 
ders. If  treated  as  a  part  of  the  allegation  as  to  the 
condition  of  the  cinders  it  was  of  the  force  only  of  a 
recital  and  was  not  an  affirmative  allegation  that  there 
was  any  latent  condition  of  danger  in  the  cinders.  The 
sufficiency  of  the  complaint  may  be  further  doubted 
from  the  failure  to  allege  that  the  appellee's  unaided 
efforts  to  push  the  car  out  of  the  depression  was  re- 
quired of  him,  was  practicable  or  reasonable,  or  that 
it  was  not  manifestly  a  waste  of  energy. 

In  discussing  the  question  of  notice,  counsel  for  ap- 
pellee proceed  upon  the  theory  that  it  involves  the 
doctrine  of  contributory  negligence.  Not  so.  The  doc- 
trine is  that  of  waiver  or  assumption,  as  has  been  held 
in  Sheets  v.  Chicago,  etc.,  R.  TT.  Co.,  supra;  Evansville, 
etc. J  R.  R.  Co.  V.  Duel,  supra;  Louisville,  etc,  R.  W. 
Co.  V.  Corks,  124  Ind.  427;  Amesv.  Lake  Shore  R.  R. 
Co.,  186  Ind.  865;  Pennsylvania  Co.  v.  Finney,  Admr,, 
145  Ind.  551;  Oleson  v.  Lake  Shore,  etc.,  R.  W.  Co., 
143  Ind.  405,  32  L.  R.  A.  149;  Lake  Shore  R.  R.  Co. 
V.  Stick,  143  Ind.  449;  O'Neal  y.  Chicago,  etc.,  R.  W. 
Co.,  132  Ind.  110;  Cincinnati,  etc.,  R.  W.  Co.  v. 
Duncan,  Admr.,  143  Ind.  524;  City  of  Bedford  v. 
^eal,  143  Ind.  425;  Wood  Master  and  Servant,  sec- 
tion 364. 

The  judgment  is  reversed  with  instructions  to  sus- 
tain the  appellant's  demurrer  to  the  complaint. 


668  SUPREME  COURT  OF  INDIAlfA, 


The  Zenia  Real  Estate  Company  et  cU.  v.  Macy. 


147 

568 

154 

2») 

154 

£S 

156 

228 

W 

608 

160 

61 

160 

88 

160 

888 

1147 

R6H 

|162 

174 

147 

568| 

fl66 

647 

167 

405 

Thb  Xbnia  Heal  Estate  Co.  et  al.  v.  Mact. 

[No.  17,987.     Filed  May  13,  1807.] 

Appeal  ahd  EaROB^^Complaint^When  Tested  far  First  Time  in  Su- 
preme Court. — When  a  oomplaint  is  teeted  for  the  first  time  by  an 
aasignment  of  error  in  this  court,  it  will  be  held  sufficient  if  it  con- 
tains facts  enough  to  bar  another  action,    p.  67t, 

CkWFLAlNT. — Sufficiency  Of. — Demurrer, — Where  a  complaint  states 
facts  sufficient  to  entitle  plaintiff  to  damages  in  an  action  for  dam- 
ages and  for  an  injunction,  it  is  sufficient  to  withstand  a  demurrer 
for  want  of  facts,    p.  672. 

Injunction. — Complaint. — Neceeeary  Allegations. — It  is  not  neces- 
sary in  an  application  for  an  injunction  to  aver  that  the  plaintiff 
will  suffer  irreparable  injury  if  the  relief  by  injunction  is  not 
granted.  All  that  is  necessary  is  to  aver  that  the  plaintiff  will 
suffer  great  injury,  p.  67i. 

BAMA.^Complaint, — Necessary  Allegations. — If,  from  the  facts  al- 
leged in  the  oomplaint  in  an  application  for  an  injunction,  it  is 
apparent  that  plaintiff  has  no  other  complete  or  adequate  remedy, 
he  is  entitled  to  an  injunction,    p.  57t. 

Bamb. — Complaint. — Necessary  Allegations. — ^A  complaint  for  an  in- 
junction to  prevent  defendant  corporation  from  cutting  off  the  sup- 
ply of  natural  gas  which  it  had  agreed  to  furnish  plaintiff  so  long 
as  a  sufficient  supply  thereof  existed,  and  which  further  alleges  that 
plaintiff,  relying  on  such  an  agreement,  erected  an  electric  light 
plant  at  a  large  expense,  and  entered  into  a  contract  with  a  number 
of  private  consumers  to  furnish  them  light,  and  that  to  disconnect 
said  plant  from  the  natural  gas  main  would  cause  a  breach  of  such 
contracts,  for  which  plaintiff  would  be  liable  in  damages,  and  that 
there  is  no  other  gas  well  accessible  to  said  plant,  and  that  he  has 
no  other  means  of  obtaining  fuel  for  the  operation  of  said  plant 
without  great  delay  and  expense,  states  facts  sufficient  to  entitle 
plaintiff  to  an  injunction,    pp.  673,  67 J^ 

Same. — Complaint. — Uncertainty  of  Contract  on  Which  Injunction 
Is  Invoked. — A  contract  set  out  in  a  complaint  for  an  injunction 
which  provides  that  plaintiff  was  entitled  to  sufficient  natural  gas 
with  which  to  operate  his  electric  light  plant,  so  long  as  said  gas 
well  would  supply  the  same,  expresses  with  sufficient  certainty  the 
agreement  of  the  parties  to  sustain  an  injunction  for  the  enforce- 
ment thereof,    pp.  674-676. 

Trial. — Practice. — Separation  of  Witnesses. — Discretion  of  Court.^ 
It  is  within  the  discretion  of  the  trial  court  to  except  from  the 
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Older  directing  the  separation  of  the  witnesses  any  agent,  director  or 
managing  officer  of  a  corporation  who  is  a  witness  in  the  cause  and 
whose  presence  is  essential  to  advise  counsel  so  as  to  enable  them 
to  properly  conduct  the  cause,  p,  677. 
Judgment.  —  Motion  to  Modify.  —  -^  motion  to  modify  a  decree 
restraining  defendant  from  interfering  with  plaintiff's  supply  of 
gas  from  defendant's  well,  so  as  to  provide  that  defendant  should 
not  be  prohibited  from  using  gas  therefrom,  is  properly  denied 
where  the  motion  to  modify  omitted  a  provision  in  the  contract  be- 
tween the  parties  that  defendant  should  continue  to  furnish  plain- 
tiff with  sufficient  gas  to  operate  his  electric  light  plant  so  long  as 
the  well  should  supply  g^as.    pp.  678,  679. 

From  the  Miami  Circuit  Court.    Affirmed. 

Boscoe  Kimple,  for  appellants. 

S.  L.  Stricler  and  Nott  N,  Antrim^  for  appellee. 

Monks,  J. — This  appeal  was  taken  from  a  judg- 
ment and  decree  granting  appellee  a  perpetual  injunc- 
tion against  appellants  with  damages.  Each  appel- 
lant assigned  as  error: 

1.  The  amended  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action. 

2.  The  court  erred  in  overruling  appellants'  motion 
for  a  new  trial. 

3.  The  court  erred  in  overruling  appellants'  motion 
to  modify  the  judgment  and  decree. 

The  amended  complaint,  so  far  as  necessary  to  the 
determination  of  the  questions  presented,  is  substan- 
tially as  follows:  "During  the  year  ^1892,  the  Xenia 
Real  Estate  Company  was  a  corporation  organized 
under  the  laws  of  the  State  for  the  purpose  of  purchas- 
ing and  platting  lands  into  lots  and  drilling  wells  for 
natural  gas  in  order  to  supply  gas  to  consumers,  and 
for  the  general  improvement  of  the  town  of  Converse; 
and  that  the  company  had  caused  to  be  drilled  on 
property  controlled  by  it  a  well  which  produced  a 
large  supply  of  natural  gas  and  which  from  said  date 
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until  the  present  time  continues  to  supply  a  large 
quantity  of  natural  gas  which  said  company  has  he&i 
furnishing  to  consumers.  That  the  supply  of  natural 
gas  from  said  well  was  and  is  of  uncertain  quantity 
and  duration  in  time.  That  in  October,  1892,  appellee 
contemplated  the  construction  and  operation  of  an 
electric  light  plant,  in  said  town  of  Converse,  for  the 
purpose  of  furnishing  lights  to  said  town  and  to  pri- 
vate consumers.  That  said  appellant,  the  Xenia  Real 
Estate  Company,  had  platted  a  large  tract  of  land  into 
lots  adjoining  said  town  and  was  desirous  that  said 
electric  light  plant  should  be  located  at  or  near  said 
gas  well,  owned  by  said  real  estate  company,  believing 
that  such  location  would  enhance  the  value  of  their 
said  lots,  and  that  in  consideration  of  such  location  of 
said  electric  light  plant  and  power  house  upon  a  site  io 
be  selected  by  said  Xenia  Real  Estate  Company,  said 
company  agreed  to  convey  to  appellee  certain  lands, 
upon  which  the  necessary  buildings,  fixtures  and  ap- 
purtenances thereto  belonging  could  be  erected,  and 
would  furnish  to  him  for  the  purpose  of  operating  said 
plant  a  supply  of  natural  gas  sufficient  for  said  pur 
pose,  free  of  charge,  so  long  as  said  gas  well  would 
supply  the  same,  provided  that  said  real  estate  com- 
pany should  not  be  prohibited  from  using  natural  gas 
from  said  well  for  other  purposes,  but  should  continue 
to  furnish  appellee  with  sufficient  gas  for  the  purpose 
of  operating  said  electric  light  plant  so  long  as  said 
gas  well  should  supply  gas.  That  pursuant  to  said 
agreement  the  Xenia  Real  Estate  Company  conveyed 
certain  real  estate  [describing  it]  to  appellee,  and  se- 
lected it  as  the  site  upon  which  said  electric  light 
plant  should  be  located,  and  appellee  accepted  the 
same  and  erected  said  plant  thereon,  and  connected 
the  same  with  the  main  pipe  line  from  said  natural 
gas  well  at  the  place  designated  by  said  Xenia  Real 
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Estate  Company,  and  has  continuously  operated  said 
electric  light  plant  from  that  date  until  the  commence- 
ment of  this  action,  and  in  all  things  complied  with 
his  agreement  with  said  company. 

That  in  March,  1895,  the  Xenia  Real  Estate  Com- 
pany sold  and  conveyed  the  real  estate  upon  which 
said  natural  gas  well  is  located  to  appellant,  Alex- 
ander W.  Fink.  That  appellees,  William  Baldwin  and 
Edward  W.  Tucker  joined  with  said  Fink  in  the  pur- 
chase of  said  real  estate,  but  the  deed  therefor  was 
made  to  said  Fink.  That  said  persons  named  had 
actual  notice  and  well  knew  of  said  agreement  be- 
tween appellee  and  the  Xenia  Beal  Estate  Company, 
and  of  all  appellee's  rights  therein.  That  said  natural 
gas  well  has  continuously,  from  the  time  of  the  agree- 
ment to  the  present  time,  furnished  and  still  furnishes 
an  abundant  supply  of  natural  gas  for  the  operation  of 
said  electric  light  plant.  That  appellants  are  threat- 
ening, and  if  not  restrained  from  so  doing  will  with- 
hold the  supply  of  said  gas  from  appellee,  and  are 
threatening  to  disconnect  said  plant  from  said  natural 
gas  well.  That  appellee  is  under  contract  for  the  fur- 
nishing of  electric  light  to  said  town  of  Converse  and 
to  numerous  private  consumers,  all  made  on  the  faith 
of  said  agreement  with  the  Xenia  Real  Estate  Com- 
pany, and  that  he  will  be  unable  to  comply  with  the 
terms  of  his  contracts  and  furnish  electric  light  to  said 
town  and  the  private  consumers,  and  render  him- 
self liable  for  damages  to  said  consumers  if  he  is  pre- 
vented from  obtaining  a  supply  of  gas  from  said  gas 
well  through  said  gas  main  and  pipes  for  the  purpose 
of  operating  said  electric  light  plant,  and  there  is  no 
other  gas  well  accessible  to  said  plant  and  he  has  no 
other  means  of  obtaining  fuel  for  the  operation  of  said 
plant  without  great  delay  and  expense.  That  appel- 
lants have  at  different  times  disconnected  said  plant 
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from  said  gas  well  and  appellee  has  been  pnt  to  great 
expense.    Prayer  for  injunction  and  damages." 

There  was  no  demurrer  to  the  complaint  in  the  court 
below,  and  it  is  well  settled  that  when  the  sufficiency 
of  a  complaint  is  tested  for  the  first  time  by  an  as- 
signment of  error  in  this  court,  it  will  be  held  sufficient 
if  it  contain  facts  enough  to  bar  another  action. 
Citizens',  etc.,  R.  R.  Co.  v.  Willoeby,  134  Ind.  563,  565, 
and  cases  cited ;  Loeb  v.  Tinkler ,  124  Ind.  331,  333,  and 
cases  cited. 

It  is  not  insisted  by  appellants  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of 
action  for  damages,  but  that  it  does  not  state  facts  suf- 
ficient to  entitle  appellee  to  an  injunction. 

If  the  complaint  states  facts  sufficient  to  entitle  ap- 
pellee to  damages,  a  part  of  the  relief  prayed  for,  it  is 
sufficient  to  withstand  the  first  error  assigned  or  even 
a  demurrer  for  want  of  facts.  Culhertson  v.  ilunsm, 
104  Ind.  461;  Bloomfield,  R.  R.  Co.  v.  Van  Slike, 
107  Ind.  480;  Owen  School  Township  v.  Hay,  107  Ind. 
351;  Locke  v.  Catlett,  96  Ind.  291;  Loeb  v.  Tinkler, 
supra. 

We  think  the  complaint  not  only  states  facts  suffi- 
cient to  entitle  appellee  to  damages,  but  also  to  an  in- 
junction. 

It  is  not  necessary  in  an  application  for  an  injunc- 
tion, as  insisted  by  appellant,  to  aver  and  prove  that 
the  plaintiff  will  suffer  irreparable  injury  if  the  relief 
by  injunction  is  not  granted.  All  that  is  necessary  is 
to  aver  that  the  plaintiff  will  suffer  great  injury.  Sec- 
tion 1162,  Burns'  R.  S.  1894  (1148,  R.  S.  1881). 

If  from  the  facts  alleged  in  the  complaint,  it  is  ap- 
parent that  appellee  had  no  other  complete  or  ade- 
quate remedy,  the  same  was  sufficient  to  entitle  him  to 
an  injunction.  Denny  v.  Denny,  113  Ind.  22;  Champ  v. 
Kendrick,  Tr.,  130  Ind.  649,  553;  Bishop  v.  Moorman, 
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98  Ind.  1;  Erwin  v.  Fulk,  94  Ind.  236;  Allen  v. 
Winstandly,  135  Ind.  105,  109. 

It  was  said  by  this  court  in  Champ  v.  Kendrick, 
TruMee,  supra,  quoting  from  3  Pom.  Eq.  Jur.  section 
1357:  "That  a  remedy  which  prevents  a  threatened 
wrong  is  in  its  essential  nature  better  than  a  remedy 
which  permits  the  wrong  to  be  done,  and  then  at- 
tempts to  pay  for  it  by  pecuniary  damages  which  a 
jury  may  assess."  Denny  v.  Denny^  supra,  was  an  ac- 
tion brought  by  a  widow  to  enjoin  the  executor  from 
selling  com  which  she  claimed  the  right  to  take  as 
such  widow  at  its  appraised  value,  an  injunction  was 
granted  by  the  trial  court.  This  court  in  affirming  the 
judgment  said:  "If  it  be  conceded  that  the  plaintiff 
might  have  maintained  a  suit  on  the  bond,  it  does  not 
necessarily  follow  that  she  must  have  permitted  the 
corn,  to  which  she  had  a  clear  legal  right,  to  be  sold. 
She  was  not  bound  to  take  the  chance  of  obtaining 
other  corn  or  leaving  her  animals  to  suffer  for  want 
of  feed.  ♦  ♦  *  ^It  is  not  enough  that  she  had  a 
remedy  at  law;  it  must  be  plain  and  adequate,  or  in 
other  words,  as  practical  and  efficient  to  the  ends  of 
justice,  and  its  prompt  administration,  as  the  remedy 
in  equity.' " 

The  complaint  alleges  that,  relying  upon  the  agree- 
ment of  the  Xenia  Real  Estate  Company  to  furnish 
natural  gas  from  their  well  and  permit  appellee  to 
connect  the  gas  main  from  said  well  with  his  light 
plant,  he  erected  the  same  at  large  expense  and  en- 
tered into  a  number  of  contracts  to  furnish  electric 
light  to  the  city  and  private  consumers,  and  that  to 
disconnect  the  light  plant  from  said  natural  gas  main 
will  cause  a  breach,  on  his  part,  of  the  contracts  to 
furnish  light  to  said  consumers  for  which  he  would  be 
liable  in  damages,  and  that  there  is  no  other  gas  well 
accessible  to  said  plant  and  he  has  no  other  means 
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of  obtaining  fuel  for  the  operation  of  said  plant  with- 
out great  delay  and  expense. 

Moreover,  it  is  alleged  in  the  complaint  that  the  sup- 
ply of  natural  gas  from  said  well  is  of  uncertain  quan- 
tity, and  the  time  it  will  furnish  a  supply  of  gas  is  not 
known.  Taking  these  averments  with  the  other  facts 
alleged  as  to  the  effect  of  disconnecting  appellee's 
plant  from  the  gas  well  and  it  would  be  impossible  to 
estimate  his  damages. 

The  allegations  show  that,  if  appellants  were  per- 
mitted to  carry  out  their  threats,  appellee  would 
suffer  great  injury;  and  it  is  apparent  from  the  facts 
alleged  that  there  is  no  complete  or  adequate  remedy 
except  injunction,  thus  bringing  the  case  clearly 
within  the  rule  as  declared  by  this  court. 

Appellant  insists,  however,  that  the  contract  set  out 
in  the  complaint  is  so  uncertain  and  indefinite  in  its 
terms  that  it  cannot  be  enforced  by  specific  perform- 
ance and  that,  therefore,  the  complaint  will  not  sus- 
tain an  injunction. 

To  the  doctrine  that  an  injunction  will  not  be  al- 
lowed when  the  contract  is  not  capable  of  enforcement 
by  specific  performance  there  are  exceptions.  Singer 
Mfg.  Co.  V.  Union  Button-Hole^  etc.,  Co.,  6  Fisher  Pat. 
Cas,  480,  1  Holmes  253;  Chicago,  etc.,  R.  W.  Co. 
▼.  New  York,  etc.,  R.  R.  Co.,  24  Fed.  616;  Peoples. 
Manhattan  Gas  Light  Co.,  46  Barb.  (N.  Y.)  136; 
Dietrichsen  v.  Cabbum,  2  Ph.  Ch.  62;  Hooper  v. 
Brodrick,  11  Sim.  47;  2  High  on  Injunctions,  section 
1109,  on  p.  862;  Fetter  on  Equity,  p.  269,  note  21, 
and  section  189,  pp.  294,  295,  and  cases  cited  in  notes 
22,  23;  2  Beach  Eq.  Jur.,  section  767,  and  cases  cited. 

The  contract  alleged  in  the  complaint  provides  that 
appellee  was  entitled  to  sufficient  natural  gas  with 
which  to  operate  his  electric  light  plant  so  long  as  said 
gas  well  would  supply  the  same.    The  Xenia  Real  Es- 
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tate  Company  had  the  right  to  use  gas  from  the  well 
for  other  purposes,  but  was  required  to  furnish  appel- 
lee with  suflScient  gas  to  operate  said  plant  so  long  as 
said  gas  well  should  supply  gas. 

The  contract,  when  interpreted  under  the  rules  of 
law,  expresses  with  sufficient  certainty  the  agreement 
of  the  parties,  and  is  binding  upon  them. 

In  Graves  v.  Eqf  City  Gas  Co.,  83  Iowa  714,  50  N. 
W.  283,  the  language  of  the  contract  was  in  many  re- 
spects like  that  of  the  contract  in  this  case.  In  that 
case  the  Key  City  Gas  Company  entered  into  a  con- 
tract with  Graves  "that  gas  for  all  ordinary  purposes, 
including  gas  log  in  library,  hereafter  used  in  the  pres- 
ent residence  and  out-buildings  of  said  Graves,  and  in- 
eluding  two  street  lamps  in  front  of  said  residence  on 
Fenelon  place,  city  of  Dubuque,  shall  be  free  of  cost 
for  a  period  not  exceeding  twenty  years:  provided, 
said  premises  are  occupied  by  said  Graves  or  his  fam- 
ily as  their  residence."  It  was  alleged  in  the  complaint 
that  the  Key  City  Gas  Company  refused  to  supply  the 
gas  as  provided  in  the  contract  and  threatened  to  dis- 
connect the  gas  pipes  so  as  to  wholly  cut  off  the  supply 
of  gas  to  which  plaintiff  (Graves)  was  entitled  under 
the  contract.  Prayer  for  injunction,  etc.  Among  other 
objections  to  the  complaint,  it  was  urged  that  the 
"agreement  is  so  vague,  indefinite  and  uncertain  that 
it  is  not  susceptible  of  specific  performance,  and  a  de- 
cree therefor  could  not  properly  be  ordered,  nor  an  in- 
junction against  its  violation  be  properly  issued." 

The  court  held  that  said  contract  was  not  void  for 
uncertainty  and  that  Graves  was  entitled  to  an  in- 
junction. 

In  Whitman  v.  Fayette  Fuel-Gas  Co.,  139  Pa.  St.  492, 
20  Atl.  1062,  a  contract  between  a  natural  gas  com- 
pany and  the  owners  of  a  glass  works,  provided  that 
the  former  should  supply  gas  for  fuel  to  the  latter  "for 
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all  purposes  connected  with  the  manufacture  of  the 
wares  aforesaid,  •  ♦  ♦  so  long  as  natural  gas 
may  continue  to  be  produced  from  the  territory  now 
or  hereafter  owned  or  operated  by  the  said  Fayette 
Fuel-Gas  Company,  its  successors,  or  assigns."  On  a 
bill  averring  that,  relying  on  the  contract,  plaintifTs 
works  had  been  constructed  for  the  use  of  natural  gas 
only  as  fuel  and  that  the  company  had  shut  oflf  the  en- 
tire supply  while  the  works  were  in  operation,  endan- 
gering loss  incapable  of  accurate  adjustment,  it  was 
held  that  a  preliminary  injunction  mandatory  to  the 
extent  of  restoring  the  statu  quo  should  issue. 

The  contract  in  this  case  is  no  more  vague  and  un- 
certain in  the  respect  urged  by  appellant  than  the  con- 
tracts which  were  sustained  in  the  Iowa  and  Pennsyl- 
vania cases  above  cited. 

It  is  clear,  we  think,  that  the  facts  alleged  in  the 
complaint  were  sufficient  to  entitle  appellee  to  an  in- 
junction. Besides,  if  it  were  conceded  that  appellee's 
right,  under  the  contract  to  convey  the  gas  fram  said 
gas  well  or  gas  main  to  his  plant  and  use  the  same  in 
operating  said  plant  was  a  license,  such  license  upon 
the  facts  alleged  was  executed  and  must  be  deemed 
irrevocable  and  relief  by  injunction  is  proper.  Rogers 
V.  Eichy  146  Ind.  235,  and  cases  cited. 

Before  any  evidence  was  heard,  appellants  re 
quested  the  court  to  order  a  separation  of  the  wit- 
nesses of  appellee,  and  that  they  be  required  to  retire 
from  the  court  room  during  the  introduction  of  the 
evidence,  except  when  called  to  testify.  Appellee  re- 
quested that  the  same  rule  be  extended  to  appellant's 
witnesses.  These  requests  were  granted.  Pour  of  the 
five  directors  of  the  Xenia  Real  Estate  Company  were 
witnesses  for  appellants  and  it  was  demanded  by  the 
attorney  for  said  corporation  that  they  be  excepted 
from  the  rule  and  be  permitted  to  remain  in  the  court 
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iroom  during  the  trial.  The  court:  permitted  the  cor- 
poration to  select  one  of  said  directors  to  remain  in 
"the  court  room,  which  selection  was  made,  and  the 
other  three  directors  who  were  witnesses  in  the  cause 
were  excluded  from  the  court  room,  to  which  ruling 
of  the  court  in  excluding  the  three  directors  proper 
exceptions  were  at  the  time  reserved.  This  is  assigned 
as  a  cause  for  a  new  trial  by  the  Xenia  Real  Estate 
Company. 

It  is  true,  as  contended  by  appellants,  that  parties  to 
the  action  who  have  a  substantial  interest  therein, 
have  the  right,  unless  forfeited  by  misconduct,  to  be 
present  in  the  court  room  during  the  trial  of  a  cause, 
even  though  they  may  be  witnesses,  and  it  is  error  to 
exclude  them.  Shew  v.  HewSj  126  Ind.  474,  476,  and 
cases  cited. 

The  directors  of  the  Xenia  Real  Estate  C5ompany 
were  not  parties  to  the  action  and  as  it  was  not  shown 
that  it  was  in  any  way  necessary  for  them  to  remain  in 
the  court  room,  it  was  not  error,  therefore,  to  exclude 
from  the  court  room  the  directors  who  were  witnesses. 

It  is  within  the  discretion  of  the  trial  court  to  except 
from  the  order  directing  a  separation  of  the  witnesses 
any  agent,  director  or  managing  officer  of  a  corpora- 
tion who  is  a  witness  in  the  cause  and  whose  presence 
is  essential  to  advise  counsel  so  as  to  enable  them  to 
properly  conduct  the  cause.  Indianapolis  Cabinet  Co. 
y.Hemnany  7  Ind.  App.  462,  465 ;  Elliott^s  App.  Proced., 
section  618,  p.  538;  2  Elliott's  Gen.  Prac,  section  562. 

Appellants  claim  that  the  evidence  shows  that  ap- 
pellee's plant  was  disconnected  from  the  gas  well  when 
this  action  was  commenced  and  that  in  such  case  an 
injunction  cannot  be  granted,  unless  the  contract 
could  be  enforced  by  an  action  for  specific  perform- 
ance. 

Vol.  147—37 
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What  we  have  said  concerning  the  complaint  dis- 
poses of  this  contention.  Under  the  allegations  of  the 
complaint,  appellee  was  entitled  to  a  mandatory  in- 
junction for  the  purpose  of  restoring  the  statu  quo  if 
necessary.  The  evidence  shows,  however,  that  the 
pipes  were  restored  and  the  appellee's  plant  connected 
with  the  well  the  same  day  the  action  was  brought 
and  so  continued  until  the  trial,  thus  restoring  the 
statu  quo  and  rendering  a  mandatory  injunction  at  that 
time  unnecessary. 

By  the  decree  appellants  were  forever  enjoined 
from  disturbing  or  in  any  way  interfering  with  appel- 
lee's supply  of  gas  as  by  him  obtained  and  used  from 
the  natural  gas  well,  and  were  "to  permit  appellee  to 
continue  to  use  and  enjoy  the  benefit  and  the  use  of 
gas  from  said  well  through  a  pipe  as  large  as  that  now 
in  use  so  long  as  he  or  his  successors  shall  continue  to 
use  said  real  estate  for  the  purpose  of  his  electric  light 
plant.  They  were  also  "enjoined  from  cutting  the 
pipes,  and  from  obstructing  or  impeding  in  any  form 
or  manner  the  flow  of  gas  from  the  gas  well  to  ap- 
pellee's plant." 

Appellants  moved  to  modify  the  decree  by  adding 
the  following:  "Provided,  however,  that  said  Xenia 
Real  Estate  Company  and  Alexander  Fink  shall  not 
be  prohibited  and  they  are  not  herein  enjoined  from 
using  natural  gas  from  said  well  for  other  purposes, 
and  such  other  use  of  gas  shall  not  be  considered  as  an 
interference  with  appellee's  right  herein." 

This  motion  was  overruled  and  is  the  third  error 
assigned.  Appellants  omitted  from  the  proviso  set  oat 
in  their  motion  to  modify  the  judgment,  the  fol- 
lowing: "but  shall  continue  to  furnish  appellee  with 
sufficient  gas  for  the  purpose  of  operating  said  electric 
light  plant  so  long  as  said  well  should  supply  gas." 
These  words  are  set  out  as  a  part  of  said  proviso  in  the 
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complaint,  and  appellants  have  no  just  ground  to  com- 
plain when  they  have  omitted  from  said  motion  to 
modify  an  important  and  controlling  part  of  said  pro- 
viso. 

Besides,  the  only  answer  to  the  complaint  was  a 
general,  denial,  and  there  was  in  the  issues  tried,  noth- 
ing in  regard  to  the  Xenia  Real  Estate  Company  ow- 
ing any  duty  to  the  public  to  supply  natural  gas  to 
customers  generally.  The  only  question  was  as  to  the 
contract  and  the  rights  and  obligation  of  the  parties 
respectively  thereunder.  In  this  view  the  decree  was 
perhaps  more  favorable  to  appellants  than  they  were 
entitled  to  under  the  issues. 

Finding  no  error  in  the  record,  the  judgment  is 
affirmed. 


State,  ex  rel.  Little,  v.  Parsons  bt  al. 

[No.  18,088.    Filed  May  18,  1897.] 

Guardian  and  WARD.^Suit  to  Set  Aside  Final  Report, — A  guardi- 
an's final  settlement,  made  with  his  ward,  and  approved  by  the 
court  after  the  ward  becomes  twenty-one  years  of  age,  or,  if  a 
female,  after  she  marries  a  man  of  that  age,  cannot  be  set  aside, 
modified,  or  corrected,  except  for  fraud  or  mistake,  and  then  only 
by  a  suit  commenced  within  three  years,    pp.  681,  682. 

&AXK.— Settlement  of  Guardian,  Upon  His  Resignation,  Not  a  Final 
Settlement, — The  final  report  made  by  a  guardian  when  he  resigned 
and  paid  over  the  balance  in  his  hands  to  his  successor,  is  not  a 
final  settlement  within  the  meaning  of  the  statute,  p.  682. 

Samjl^ Partial  Settlement  Not  Subject  to  Collateral  Attack. — The  re- 
port made  by  a  guardian  showing  his  resignation  and  payment  of 
balance  due  ward  to  his  successor  as  guardian,  when  approved  by 
the  court,  cannot  be  attacked  collaterally,  but  is  binding  as  to  all 
matters  embraced  therein,  imtil  set  aside,  modified  or  corrected  in 
some  direct  proceeding  brought  for  that  purpose,  p.  682. 

Samb. — Action  on  Bond. — Joinder. — An  action  on  a  g^uardian's  bond, 
and  one  to  set  aside  a  final  or  partial  settlement  report,  may  be 
joined  if  brought  in  the  court  having  control  over  such  settle- 
ments,   p.  682. 
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Sahe. — Action  on  Bond. — Statute  of  Limitations,— An  action  on  the 
bond  of  a  guardian  for  a  breach  thereof  committed  before  the 
enactment  of  the  civil  procedure  act  of  1881  is  governed  by  secdon 
211,  Davis'  R.  S.  1876,  and  must  be  brought  within  tv^eaaty  veais 
after  the  cause  of  action  has  accrued,    pp.  682,  683, 

Limitation  of  Action. — Reply. — When  any  statute  of  limitation  is 
pleaded  as  a  defense,  if  the  facts  bring  the  case  within  any  of  the 
exceptions  to  the  statute,  they  are  properly  set  up  in  reply,    p.  58S. 

Guardian  xin}  "WASD.^Joint  Suit  Upon  Two  Bonds. ^Statute  Con- 
strued.—Under  section  254,  Bums'  R  S.  1894,  providing  "  that 
whenever  any  public  officer  or  other  person  is  required  by  the  State 
to  give  bond  for  the  performance  of  his  duties,  and  more  than  one 
bond  is  given,  *  *  *  any  person  entitled  to  sue  upon  either  of 
the  bonds  may  bring  a  joint  suit  upon  all  or  any  number  of  them.'* 
it  is  proper  to  sue  on  two  bonds  of  a  guardian  in  the  same  actioiit 
although  they  were  not  signed  by  the  same  sureties,    p.  684. 

FkAUDULENT  CoNVBYANOE. — Complaint. — An  allegation  in  a  com- 
plaint to  set  aside  a  conveyance  of  real  estate  as  fraudulent,  that 
the  g^rantor  had  no  property  subject  to  execution  at  the  time  ot  his 
death,  and  that  his  estate  is  wholly  insolvent,  is  sufficient  to  show 
that  there  is  no  property  of  the  estate  with  which  to  pay  the  claim 
except  by  setting  aside  said  conveyance,    p.  684. 

Sams. — Complaint. — Qrantee^s  Knowledge  of  Fraudulent  Purpose.-- 
A  complaint  to  set  aside  a  conveyance  of  real  estate  as  f rauduloit 
which  alleges  that  the  grantee  received  said  conveyance  witb 
knowledge  of  the  fraudulent  purpose  of  the  grantor,  is  sufficient, 
although  the  averments  of  the  complaint  show  that  a  valuable  ccm- 
sideration  was  paid.    p.  686. 

Same. — Complaint— Real  Estate  Exempt  from  Execution.— A  com- 
plaint in  a  suit  to  set  aside  a  conveyance  of  real  estate  as  frauda- 
lent  need  not  aver  that  the  land  conveyed  was  worth  more  than  the 
amount  allowed  by  law  as  exempt  from  execution,    p.  686. 

Same.— S^utY  by  Ward  Against  Chiardian.— Sureties  on  Bond.—ThB 
solvency  or  insolvency  of  the  sureties  on  a  guardian's  bond  cannot 
affect  the  right  of  a  ward  to  have  a  fraudulent  conveyance  of  real 
estate  by  the  guardian  set  aside  in  order  that  the  same  may  be  ren- 
dered subject  to  execution,     p.  686. 

Same. — Complaint.  — Decedents  Estate. — In  a  suit  by  a  creditor  against 
an  administrator  to  set  aside  a  conveyance  of  real  estate  as  fraudu- 
lent, the  complaint  must  allege  that  the  assets  of  the  estate  in  the 
hands  of  the  administrator  were  not  sufficient  to  pay  the  debts  of 
decedent,  including  plaintiff's  claim,    pp,  686,  686. 

From  the  Hamilton  Circuit  Court.    Reversed. 
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J.  F.  Neal  and  S.  D.  Stuart^  for  appellant. 

Oeorge  Shirts,  L  A.  Kilboume,  T.  J.  Kane  and  B. 
K.  Kane,  for  appellees. 

Monks,  J. — ^This  action  was  brought  by  the  relator 
on  two  bonds  given  by  one  Beeson  to  secure  the  faith- 
ful performance  of  his  duties  as  guardian  of  the  re- 
latrix.  One  bond  was  executed  in  1873  by  said  guar- 
dian with  the  appellee,  Harbaugh,  as  surety,  and  the 
other  in  1874  with  appellee,  Burns,  as  surety.  Said 
Beeson  died  in  January,  1892,  and  appellee,  Nagle, 
was  duly  appoii\ted  administrator  of  said  estate.  It 
is  also  sought  to  set  aside  a  conveyance  of  real  estate 
made  by  the  guardian,  Beeson,  in  his  lifetime,  to  the 
appellee,  Parsons,  as  fraudulent,  and  subject  the  same 
to  the  payment  of  the  debts  of  said  decedent  Beeson. 

In  1877  Beeson  filed  his  final  report  as  such  guar- 
dian, and  resigned.  After  his  resignation  he  paid  over 
to  his  successor  as  such  guardian  the  balance  in  his 
hands  as  shown  in  said  report.  It  is  alleged  as  one  of 
the  breaches  of  said  bonds  that  Beeson  received  dur- 
ing said  guardianship  |976.00  for  which  he  did  not  ac- 
count in  said  report,  or  in  any  other  manner,  but  fraud- 
ulently converted  the  same  to  his  own  use.  For  all 
that  appears  from  the  paragraphs  of  complaint  upon 
that  bond  said  final  report  was  never  approved,  nor 
otherwise  acted  upon  by  the  court. 

The  separate  demurrer  of  each  appellee  was  sus- 
tained to  the  complaint,  and  judgment  was  rendered 
in  favor  of  appellees  upon  demurrer. 

The  only  objection  urged  to  the  complaint  by  appel- 
lees, Harbaugh  and  Burns,  who  were  the  sureties  on 
said  bonds,  is  that  the  action  on  said  bonds  is  barred 
by  the  statute  of  limitations.  A  guardian's  final  set- 
tlement made  by  him  with  the  ward,  and  approved  by 
the  court  after  the  ward  becomes. twenty-one  years  of 
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age,  or  if  a  female,  after  she  marries  a  man  of  that  age, 
cannot  be  set  aside,  modified,  or  corrected,  after  the 
expiration  of  three  years  from  the  date  of  its  approyal; 
nor  can  it  be*  set  aside  in  an  action  brought  within 
said  three  years  except  for  fraud  or  mistake.  Candy. 
Admr.y  v.  Hanmorey  76  Ind.  125,  129,  and  cases  cited; 
Horton  y.  HastingSy  128  Ind.  103,  and  cases  cited.  The 
approval  of  such  final  settlement  and  the  discharge  of 
the  guardian  would  preclude  the  bringing  of  an  ac- 
tion against  the  guardian  on  his  bond,  concerning 
any  matter  embraced  in  such  settlement,  so  long  as  it 
remained  in  force.  Horton  v.  Haatin^Sy  supra;  Candy, 
Adjnr.y  v.  Hanmore,  supra. 

The  final  report  made  by  said  guardian,  in  1877, 
when  he  resigned  and  paid  over  the  balance  in  his 
hands  to  his  successor,  even  if  approved  by  the  court, 
was  only  a  partial  settlement,  and  was  not  a  final  set- 
tlement within  the  contemplation  of  the  statute. 
'  8tat€y  ex  rel.y  v.  Peckhanij  136  Ind.  198,  and  cases  cited. 
Such  partial  settlement  when  approved  by  the  court 
cannot  be  attacked  collaterally,  but  is  binding  as  to  all 
matters  properly  embraced  therein  and  adjudicated 
until  set  aside,  corrected,  or  modified  in  some  direct 
proceeding  brought  for  that  purpose.  StatCy  ex  reL,  v. 
Peckhaniy  supra;  Parsons  v.  Milfordy  67  Ind.  489; 
Lang  v.  StatCy  67  Ind.  677;  Wainivrigkt  v.  Smithy  106 
Ind.  239;  Naugle  v.  State,  ex  rely  101  Ind.  284:  Tay- 
lor  V.  Calverty  138  Ind.  67,  and  cases  cited. 

An  action  on  a  guardian  or  administrator's  bond,  or 
against  such  guardian  or  administrator  personally, 
and  to  set  aside  a  final  or  partial  settlement  may  be 
joined  if  brought  in  the  court  having  control  over  such 
settlements.    State,  ex  rel.y  v.  Peckhaniy  supra. 

As  the  bonds  in  suit  were  given,  and  the  breach 
thereof  alleged  occurred  prior  to  the  enactment  of  the 
act  concerning  civil. procedure  in  1881,  the  same  are 
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governed  by  the  fifth  clause  of  section  211,  2  E.  S. 
1852,  p.  76,  section  211,  2  Davis'  R.  S.  1876,  p.  124, 
which  provides  that  actions  upon  contracts  in  writing 
♦  ♦  ♦  must  be  brought  within  twenty  years  after 
the  cause  of  action  has  accrued. 

The  alleged  breach  of  said  bonds  occurred  in  April, 
1877,  and  the  right  of  action  thereon  accrued  at  once, 
and  the  statute  began  to  run.  Peelle  v.  State^  ex  rel.y 
118  Ind.  512,  514,  and  cases  cited.  This  action  was 
commenced  March  5,  1894,  which  was  within  twenty 
years  after  the  cause  of  action  accrued.  It  is  true  that 
in  Jones  v.  JoneSj  91  Ind.  378,  and  in  Lambert  v.  Bill" 
heimery  125  Ind.  519,  it  was  held  that  the  right  of  a 
ward  to  maintain  an  action  against  his  guardian  for  a 
failure  to  account  for  money  due  the  ward  is  barred  in 
six  years  from  the  time  the  ward  becomes  of  age,  but 
in  those  cases  the  action,  tis  the  records  show,  was  not 
on  the  bond  or  other  contract  in  writing,  but  on  ac- 
count for  money  had  and  received.  It  was  correctly 
held  therefore  in  said  cases  that  they  were  governed 
by  the  six-year  statute  of  limitations. 

We  are  also  of  the  opinion  that  even  if  sufficient 
time  had  run  to  bar  the  action,  that  the  allegations 
concerning  the  concealment  of  the  cause  of  action 
were  sufficient  to  bring  the  case  within  the  provision 
of  section  301,  Burns'  R.  S.  1894  (300,  R.  S.  1881).  If  the 
allegation  concerning  the  concealment,  circumstances 
of  discovery  and  time  when  made  was  not  sufficiently 
certain  and  definite,  the  remedy  was  by  a  motion  to 
make  more  specific. 

However,  the  statute  of  limitations  is  a  defense,  and 
it  was  not  necessary  to  anticipate  and  attempt  to 
avoid  such  defense  in  the  complaint.  When  any  stat- 
ute of  limitations  is  pleaded  as  a  defense,  if  the  facts 
bring  the  case  within  any  of  the  exceptions  to  the 
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8tatnt€y  they  may  be  set  up  in  the  reply.  This  is  the 
proper  practice. 

Section  254,  Burns'  R.  S.  1894  (Acts  1889,  p.  264), 
provides  "That  whenever  any  public  officer  or  other 
person  is  required  by  the  laws  of  this  State  to  give 
bond  for  the  performance  of  his  duties,  and  more 
than  one  bond  is  given  by  the  same  officer  or  person 
for  the  performance  of  such  duties,  either  during  the 
same  period  of  time  or  for  successive  periods  of  time, 
any  person  entitled  to  sue  upon  either  of  said  bonds 
may  bring  a  joint  suit  upon  all  or  any  number  of  said 
bonds,  and  in  such  action  the  liability  of  all  the  re- 
spective  sureties  thereon  shall  be  determined  by  the 
court  or  jury." 

Under  this  section,  if  any  public  officer,  guardian, 
executor,  administrator,  commissioner  or  other  person 
required  by  the  laws  of  this  State  to  give  bond  for  the 
performance  of  his  duties,  if  he  give  more  than  one 
bond,  may  be  sued  upon  all  or  any  one  or  more  of  the 
bonds  so  given  in  the  same  action. 

It  was  proper,  therefore,  to  sue  upon  both  bonds  in 

■ 

the  same  action  although  they  were  not  signed  by  the 
same  sureties. 

Appellee,  Parsons,  urges  that  the  third  paragraph 
was  not  sufficient  to  withstand  his  demurrer  for  the 
reason  that  it  is  not  averred  therein  that  the  "grantor, 
Beeson,  had  no  property  from  the  making  of  the  con- 
veyance until  his  death."  Such  an  averment  was  not 
necessary.  Bottorff  v.  Covert,  90  Ind.  508,  514;  Cox  v. 
Hunter,  79  Ind.  590;  Bruker  v.  KeUey,  72  Ind.  51;  Ool- 
lentine  v.  Wood,  137  Ind.  532;  Henry's  Probate  Law, 
sections  199,  200. 

It  was  averred  in  said  paragraph  that  he  (Beeson) 
had  no  property  subject  to  execution  at  the  time  of  his 
death,  and  that  his  estate  is  wholly  insolvent.  This 
was  sufficient  to  show  that  there  was  no  property  of 
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said  estate  with  which  to  pay  relator's  claim  except  by 
setting  aside  said  conveyance.  Bottorff  v.  Covert^ 
supra;  Taylor  v.  Johnson,  113  Ind.  164.  Appellee,  Par- 
sons, also  contends  that  said  third  paragraph  is  insuffi- 
cient because,  although  it  averred  that  he  paid  no  con- 
sideration for' the  conveyance  of  said  real  estate,  it  ap- 
pears from  the  allegations  of  said  paragraph  that  he 
paid  full  consideration  therefor.  It  is  sufficient  in  a 
complaint  to  set  aside  a  fraudulent  conveyance  to  al- 
lege either  that  the  grantee  received  said  conveyance 
with  knowledge  of  the  fraudulent  purpose  of  the  gran- 
tor, or  that  the  grantee  was  a  mere  volunteer  who  paid 
no  consideration.  Rollet  v.  Hevman,  120  Ind.  511,  514. 
Conceding,  without  deciding,  that  said  paragraph 
shows  that  a  valuable  consideration  was  paid,  yet  the 
paragraph  is  sufficient  for  the  reason  that  it  was  al- 
leged that  said  appellee,  Parsons,  received  said  con- 
veyance with  full  knowledge  of  the  fraudulent  intent 
of  Beeson,  the  grantor.  It  was  not  necessary  to  allege 
that  the  land  conveyed  was  worth  more  than  the 
amount  allowed  by  law  as  exempt  from  execution.  If 
the  same  was  exempt  that  was  a  matter  of  defense. 
Slagle  v.  Hoover,  137  Ind.  314,  316;  Moss  v.  Jenkins^ 
146  Ind.  589. 

The  solvency  or  insolvency  of  the  sureties  on  the 
guardian's  bond  cannot  affect  the  right  of  the  relatrix 
to  have  the  conveyance  of  the  real  estate  to  the  appel- 
lee, Parsons,  by  Beeson,  the  principal  on  said  bonds  set 
aside,  if  fraudulent,  in  order  that  the  same  may  be  sold 
by  the  administrator  for  the  payment  of  the  debts  of 
the  decedent,  Beeson.  There  is  no  allegation  in  the 
fourth  paragraph  that  the  estate  of  said  Beeson  was 
insolvent,  or  that  the  assets  of  said  estate  in  the  hands 
of  the  administrator  were  not  sufficient  to  pay  all  the 
debts  of  said  decedent  including  the  claim  of  the  re- 
latrix.   Unless  necessary  to  the  payment  of  the  claim 


586  SUPREME  COURT  OP  INDIANA, 

Buck  et  aJ.,  Trustees,  v.  Miller,  Treasurer  of  Tippecande  Comity. 

of  the  relatrix,  she  has  no  ground  upon  which  to  at- 
tack the  conveyance  to  said  Parsons.  Brumbaugh  t. 
Richcreek,  127  Ind.  240.  The  fourth  paragraph  was, 
therefore^  not  sufficient  to  withstand  the  demurrer. 

It  was  said  by  this  court,  in  Bowen  v.  State,  ex  reL 
121  Ind.  235:  "The  primary  object  of  the.  suit  is  to  col- 
lect the  amount  due  on  the  bond,  and  the  plaintiff 
may  join  in  his  complaint  such  other  matters  as  are 
necessary  for  a  complete  remedy  and  speedy  satisfac- 
tion of  his  judgment." 

The  judgment  of  the  court  is  reversed  with  instruc- 
tions to  overrule  the  demurrers  to  the  first,  secondhand 
third  paragraphs  of  the  complaint,  and  permit  appel- 
lant to  file  an  amended  complaint  if  desired,  and  for 
further  proceedings  not  inconsistent  with  this  opinion. 


Buck  bt  al.,  Trustees,  v.  Miller,  Treasurer  of 

Tippecanoe  County. 
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154  210         Taxation. ^Xocaf ion  of  Property, — Juri9diction.^lt  is  the  credit, 
m  ^  ^'^^  ^^^  debt,  to  which  value  attaches,  and  which  is  taxable,  and  it 

«1M  38  makes  no  difference,  for  the  purposes  of  taxation,  where  the  debtor 

ei64  40  Uves  or  where  the  debt  was  contracted,  provided  only  that  the  note 

164^  m  ^'  other  evidence  of  the  amount  due  the  creditor  is  itself  within  the 

jurisdiction  of  the  State,    p.  589, 
Same. — Personal  Property. — Situs  Of. — Personal  property,  in  general, 
is  assessed  where  its  owner  resides;  but  the  situs  of  such  property, 
for  the  purpose  of  taxation,  does  not  always  or  necessarily  foUow 
the  domicile  of  the  owner,    p.  589. 
Same. — Personal  Property, ^Situs  Of, — Where  a  business  of  buying 
and  selling  property,  making  loans  and  investments,  and  ooUectiiig 
and  reloaning  the  money  is  conducted,  and  the  notes  and  mort- 
gages so  used  are  retained  in  this  State  they  will  be  subject  to  taxa- 
tion in  this  State,  although  the  owner  thereof  may  have  his  resi- 
dence in  another  state  whether  such  business  be  conducted  by  him 
in  person  or  by  an  agent,    p,  589. 
Saue,— When  Property  in  State  Temporarily. — Where  notes  or  other 
choses  in  action  are  in  the  State  temporarily,  or  in  the  hands  of  an 
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attorney  for  collection,  and  the  credits  thereof  are  owned  and  held 
in  another  state  by  a  nonresident  of  this  State,  the  notes  or  bonds 
so  owned  and  held  cannot  be  taxed  here,  although  secured  by  lien 
on  property  in  this  State,    p.  690. 

Taxes.— Collection.— When  Inunction  Against  Collection  WiU  Not 
lAe. — An  injunction  against  the  collection  of  taxes  will  not  lie  if  any 
of  the  taxes  against  which  the  injunction  is  sought  were  legally 
assessed  and  no  payment  or  tender  thereof  is  shown  to  have  been 
made.    pp.  590,  591. 

Taxation. — Personal  Property. — Sittis  Of. — ^The  test  as  to  where  the 
right  to  tax  property  exists  is  its  place  of  location  and  use;  the  place 
where,  if  a  security  or  obligation,  it  is  a  credit,  not  where  it  is  a 
debit,    p.  596. 

Baxk.— Adding  Property  to  Tax  Duplieatc^Statute  Construed. — The 
assessment  officer  is  not  required  to  go  outside  his  own  county  to 
give  notice  to  anyone  of  his  intention  to  assess  omitted  property, 
under  section  8560.  Bums'  R.  S.  1894  (6416,  R.  S.  1881),  requiring 
the  auditor  of  the  county  to  give  notice  of  his  intention  to  assess 
omitted  proxierty.    p.  597. 

Samz.— Lien.— 'Decedents^  Estates.—Tauies  which  have  been  assessed 
in  pursuance  of  statutory  provisions  for  the  assessment  of  omitted 
property  are  a  lien  on  all  property  in  the  coimty  belonging  to  a 
decedent's  estate,  whether  in  the  hands  of  executors,  trustees,  heirs 
or  devisees,  and  such  lien  can  be  released  only  by  the  payment  of 
the  taxes,    p.  598. 

Same. — Assessing  Omitted  Property. — Presumption  of  Regularity, — 
All  presumptions  are  to  be  indulged  in  favor  of  the  correctness  of 
the  proceedings  of  the  county  auditor  in  assessing  omitted  prop- 
erty, and  the  error,  if  any.  must  be  pointed  out  by  the  complaining 
party,   p.  599. 

Same. — Injunction  Against  Collection.— Complaint. — Nonresident, — 
An  allegation  in  a  complaint  for  an  injunction  to  restrain  the 
collection  of  taxes  that  the  owner  of  the  property  was  a  nonresident 
of  the  State  is  not  equivalent  to  an  allegation  that  his  personal 
property  and  business  were  not  in  the  State,    p,  599. 

From  the  Tippecanoe  Circuit  Court.    Affirmed. 

Byron  W.  Langdon^  W.  B.   Coffroth  and  Addison 
C.  Harris^  for  appellants. 

John  M.  La  Rue  and  Will  R.  Woody  for  appellee. 

Howard,  J. — ^The  appellants,  as  trustees  under  the 
last  will  of  Job  M.  Nash,  deceased,  have  brought  this 
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action  to  enjoin  the  collection  of  taxes  assessed  against 
trust  funds  in  their  hands  to  the  amount  of 
1268,000.00.  It  is  alleged  in  the  complaint  that  the 
county  auditor,  after  notice  given  to  the  executors, 
placed  upon  the  tax  duplicate,  as  omitted  property  of 
the  estate  of  said  decedent,  certain  stocks,  bonds,  notes 
and  mortgages,  of  which  the  said  trust  funds  form  a 
part,  and  which  had  been  held  and  owned  by  the  said 
Nash  during  the  years  from  1881  to  his  death  in  1893, 
and  had  been  by  him  omitted  and  withheld  from  taxa- 
tion during  all  that  time. 

It  further  appears  that,  from  1880  to  1886,  all  loans 
or  investments  made  in  this  State  by  Job  M.  Nash 
were  managed  by  him  in  person;  and,  that,  from  1887 
until  his  death  in  1893,  he  had  in  his  service  an  agent 
in  Tippecanoe  county  to  take  charge  of  his  real  and 
personal  property  in  the  State  and  to  conduct  his  loan 
and  investment  business  therein.  It  is  also  alleged 
"that  said  Job  M.  Nash  was  a  citizen  of  and  domiciled 
in  another  state  than  the  State  of  Indiana  during  the 
whole  of  the  year  1881,  and  continued  to  be  such  citi- 
zen and  so  domiciled  until  his  death." 

The  theory  of  appellant's  complaint  seems  to  be  that 
all  those  obligations  due  Job  M.  Nash  or  his  estate 
which  were  executed  by  nonresidents  of  the  State  are 
not  taxable  here.  It  is  explicitly  alleged:  "That  the 
said  bonds,  stocks,  notes  and  mortgages  so  executed 
by  nonresidents  of  the  State  of  Indiana  were  not  and 
are  not  subject  or  liable  to  taxation  in  the  State  of  In- 
diana, as  they  believe."  And  again:  "The  plaintiffs 
further  say  that  they  have  not,  nor  has  either  of  them, 
made  any  return  for  taxation  in  Indiana  of  any  bond, 
note,  mortgage  or  other  chose  in  action,  payable  by  or 
executed  by  any  person  or  persons  or  corporation,  who 
was  or  were  not  inhabitants  or  citizens  of  the  state 
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last  aforesaid,  nor  any  mortgage  not  on  lands  in  said 
State." 

It  is,  however,  the  credit,  and  not  the  debt,  to  which 
value  attaches,  and  which  is,  therefore,  taxable.  It 
can,  consequently,  make  no  difference  where  the 
debtor  lives,  or  where  the  debt  was  contracted,  pro- 
vided only  the  bond,  note  or  other  evidence  of  amount 
due  the  creditor  is  itself  within  the  jurisdiction  of  the 
State.  By  section  3  of  the  tax  law  (section  8410, 
Burns'  R.  S.  1894)  it  is  provided  that  "All  property 
within  the  jurisdiction  of  this  state,  not  expressly  ex- 
empted, shall  be  subject  to  taxation.^'  By  Sections  51 
and  53  of  the  same  act  credits  are  classed  as  personal 
property.  Personal  property,  in  general,  is  assessed 
where  its  owner  resides.  But  the  situs  of  such  prop- 
erty, for  the  purpose  of  taxation,  does  not  always  or 
necessarily  follow  the  domicile  of  the  owner.  Ever- 
sole  V.  Cooky  92  Ind.  222.  Many  such  exceptions,  too, 
are  made  in  section  11  of  the  tax  law,  among  them 
the  following,  in  clause  four:  "Personal  property  of 
nonresidents  of  the  state  shall  be  assessed  to  the 
owner  or  to  the  person  having  the  control  thereof  in 
the  township,  town  or  city  where  the  same  may  be, 
except  that  where  such  property  is  in  transit  to  some 
place  within  the  state,  it  shall  be  assessed  in  such 
place."    Section  8421,  Burns'  R.  S.  1894. 

If,  therefore,  personal  property  is  used  in  business  in 
this  State  it  will  be  assessed  here,  even  though  the 
owner  may  reside  elsewhere ;  and  this  must  be  true  of 
credits  and  moneys  as  well  as  of  other  forms  of  per- 
sonal proi)erty.  A  business  may  be  done  in  buying 
and  selling  property  and  making  loans  and  invest- 
ments, collecting  and  reloaning  the  money  so  used, 
from  year  to  year,  and  if  the  money,  notes  and  mort- 
gages so  used  are  retained  in  this  State  they  will  be 
subject  to  taxation  here  as  well  as  any  other  kind  of 
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personal  property.  See  In  re  Whiting^s  Estate,  150 
N.  Y.  27,  44  N.  E.  715,  and  In  re  Houdayer's  Estate, 
150  N.  Y.  37,  34  L.  R.  A.  235,  44  N.  E.  718. 

"It  is  the  general  rule  of  law,"  said  this  court  in 
Uerron  v.  Keeran,  59  Ind.  472,  "that  the  domicile  of  the 
owner  is  the  place  where,  by  a  legal  fiction^  his  per- 
sonal property  is  regarded  as  having  its  sittis,  and 
where  it  is  to  be  taxed.  Comtnonicealth  v.  Chesapeake, 
etc.,  R.  R.  Co.,  27  Grat.  444.  But  this  rule  is  now  de- 
parted from  in  most  states,  as  to  chattels  having  a  per- 
manent situs  in  a  state  other  than  that  of  the  residence 
of  the  owner.  Rieman  v.  Shepard,  27  Ind.  288;  Bur- 
roughs' Taxation,  41.  And  the  same  departure  has 
been  taken  in  regard  to  notes  and  evidences  of  debt 
in  the  hands  of  an  agent  of  the  owner  who  resides  in 
another  state  or  country,  which  notes  are  taken  for 
money  loaned,  and  held  for  renewal  or  collection,  with 
the  view  of  reloaning  the  money  by  the  agent  in  the 
same  state,  the  business  being  permanent  in  the  hands 
of  the  agent.  Burraughs*  Taxation,  44  et  seq.;  People 
V.  Board,  etc.,  48  N.  Y.  390."  See,  also,  Foresman  v. 
Byms,  68  Ind.  247 ;  City  of  New  Albany  v.  Meekin,  3  Ind. 
481. 

If  notes  and  other  choses  in  action  were  in  this  State 
temporarily,  however,  or  in  the  hands  of  an  attorney 
for  collection  merely,  it  would,  of  course,  be  different 
Herron  v.  Keeran,  supra.  Still  more,  where  the  credit 
is  owned  and  held  in  another  state  by  a  nonresident 
of  this  State.  See  In  re  Bronson,  150  N.  Y.  1,  44  N.  E. 
707.  In  such  a  case  the  note  or  bond  so  ovnied  and 
held  cannot  be  taxed  here,  even  though  secured  by  lien 
on  property  in  this  State.  Senour  v.  Ruth,  140  Ind.  318. 
It  is  the  note  or  bond  so  held,  and  not  its  mere  se- 
curity, that  is  regarded  as  the  evidence  of  value,  and 
hence  taxable. 

While  injunction  is  the  proper  remedy  against  the 
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collection  of  taxes  where  the  asseBsment  is  wholly  . 
void,  Senour  v.  Ruth,  supra,  yet  the  burden  is  upon  the 
plaintiff  to  allege  and  prove  facts  necessary  to  show 
that  the  whole  of  the  property  in  question  was  not  sub- 
ject to  assessment  for  taxation.  Saint  v.  Welsh,  141 
Ind.  382.  If  any  of  the  taxes  against  which  the  injunc- 
tion is  sought  were  legally  assessed,  then,  in  the  ab- 
sence of  a  showing  of  payment  or  tender,  no  relief  can 
be  granted.  City  of  South  Bend  v.  University  of  Notre 
Dame  Du  Lac,  69  Ind.  344;  Shepardson  v.  Oillette,  133 
Ind.  125. 

In  the  case  at  bar  there  is  no  claim  made  that  the 
bonds,  notes  and  other  obligations  placed  upon  the  du- 
plicates as  omitted  property  were  not,  in  fact,  in  the 
State  and  subject  to  its  jurisdiction  at  the  several 
times  when,  by  the  decision  of  the  auditor,  they  should 
have  been  returned  for  taxation.  On  the  contrary,  it 
is  alleged  in  the  complaint  that  during  a  part  of  this 
period  the  decedent  was  himself  engaged  in  the  busi- 
ness of  making  loans  and  investments  in  the  State, 
while  during  the  remainder  of  the  time  he  was  repre- 
sented in  this  business  by  a  local  agent.  If  he  lived 
here  and  did  business  in  the  State,  having  with  him 
his  moneys,  stocks,  bonds,  notes  and  mortgages,  as  the 
capital  and  means  of  doing  such  business,  then  it 
would  be  immaterial  whether  he  might  claim  citizen- 
ship in  some  other  state  or  not.  The  law  could  not 
thus  be  evaded.  His  property  so  used  in  business  and 
so  held  in  this  State  would  be  subject  to  taxation  un- 
der the  statute  cited.  It  would,  of  course,  be  the  same 
if  the  property  and  business  remained  here  in  charge 
of  an  agent.  The  complaint  nowhere  states  that  the 
omitted  property  was  not  in  the  State  at  the  times 
when  the  owner  or  holder  failed  to  return  it  for  taxa- 
tion. Neither  is  it  anywhere  claimed  that  any  taxes 
were  in  any  place  ever  paid  on  such  property.    The 


] 


692  SUPREME  COURT  OF  INDIANA, 

Buck  et  aZ.»  Trustees,  v.  Miller,  Treaaurer  of  Tippecanoe  County. 

plaintiffs  content  themselves  with  simply  alleging 
that  the  domicile  of  the  decedent  during  the  period  in 
question  was  in  some  other  state,  not  named,  and  that 
the  obligations  placed  upon  the  dupli(?ate  as  omitted 
property  were  executed  by  and  due  from  nonresidenta 
of  the  State.  This  is  not  enough,  and  the  court  did  not 
err  in  sustaining  the  demurrer  to  the  complaint. 
Judgment  affirmed. 


On  Petition  for  Rehearing. 

Howard,  J. — It  would  not  be  difficult  to  take  the 
several  arguments  in  appellants'  numerous  briefs, 
filed  in  favor  of  the  petition  for  a  rehearing  of  this 
case,  and  arrange  them,  consecutively,  in  such  a  man- 
ner that  they  should  mutually  destroy  one  another. 
SOy  we  sometimes  find  a  series  of  algebraic  equations, 
each  most  formidable,  when  looked  at  by  itself,  but 
all  of  which,  when  added  together,  term  by  term,  are 
mutually  canceled,  and  there  is  nothing  left  but  zero 
equals  zero. 

It  is  first  contended  that  we  erred  in  holding  that 
Mr.  Nash's  ^^bonds,  stocks,  notes  and  mortgages  exe- 
cuted by  nonresidents  were  liable  to  taxation  in  In- 
diana." If  we  understand  that  contention,  it  must 
mean  that  bonds,  stocks,  notes  and  mortgages  can  be 
taxed  only  in  the  state  where  they  are  issued  or  exe- 
cuted, that  is,  in  the  state  where  the  debtor  resides, 
or  where  the  company  issuing  the  stock  is  located. 
But,  in  the  case  chiefly  relied  upon  in  appellants'  main 
brief,  Railroad  Co.  Y.Pennsylvania  (Case  of  the  State  Tax 
on  Foreign-held  Bonds),  15  Wall.  (U.  S.)  300,  it  was 
held  by  the  Supreme  Court  of  the  United  States  that 
the  State  of  Pennsylvania  could  not  tax  bonds  issued 
by  a  Pennsylvania  railroad  company,  but  owned  and 
held  in  a  foreign  state.    And,  in  Semmr  y.  Ruth,  140 
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Ind.  318,  also  relied  upon  in  the  same  brief,  it  was 
held  by  this  court  that  credits  resulting  from  loans 
evidenced  by  promissory  notes,  but  owned  and  held 
by  nonresidents  in  another  state,  even  though  secured 
by  mortgages  on  property  in  this  State,  are  not  tax- 
able here.  There  can  be  no  doubt  that  the  two  cases 
cited  are  good  law;  but,  if  so,  what  becomes  of  appel- 
lants' contention,  that  "bonds,  stocks,  notes  and  mort- 
gages executed  by  nonresidents"  are  not  taxable  in 
Indiana? 

According  to  the  two  authorities  cited,  the  bonds, 
stocks,  notes  and  mortgages,  although  executed  by 
nonresidents,  are  to  be  taxed  in  the  state  where  they 
are  held  and  owned,  it  being  immaterial  where  they 
were  executed.  In  Railroad  Co.  v.  Pennsylvania^  supra^ 
and  in  Setiotir  v.  Ruthy  aupray  the  effort  was  made  to  tax 
the  obligations  where  they  were  executed;  but  the 
courts  held  that  they  must  be  taxed  where  they  are 
held  and  owned.  Taking  appellants'  contention,  that 
Mr.  Nash's  bonds,  stocks,  notes  and  mortgages  could 
not  be  taxed  here,  because  they  were  executed  by  non- 
residents, and  taking  the  authorities  cited  by  appel- 
lants, that  they  could  not  be  taxed  in  the  state  where 
they  were  issued  or  executed,  because  they  were  held 
and  owned  elsewhere,  and  we  have  the  beautiful  result 
that  they  could  be  taxed  nowhere. 

This  would  suggest  a  most  excellent  plan  by  which 
the  holders  of  this  class  of  property  might  escape  tax- 
ation altogether.  For  example,  let  those  in  Ohio  con- 
vert all  their  means  into  bonds,  stocks,  notes  and 
mortgages,  issued  and  executed  by  residents  of  Ohio, 
and  let  those  of  Indiana  invest  likewise  in  bonds, 
stocks,  notes  and  mortgages,  issued  and  executed  by  * 
residents  of  Indiana;  and  then  let  the  holders  of  the 
Vol.  147—38 
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Ohio  securities  move  into  Indiana,  and  the  holders  of 
the  Indiana  securities  move  into  Ohio;  and  it  is  done. 

Those  wealth  movers  must,  however,  be  careful  not 
to  bring  their  domicile  along  with  them.  They  may, 
of  course,  indeed  they  must,  live  and  do  business  in 
the  state  into  which  they  move;  but  they  should  be 
cautious  to  have  their  residence  and  domicile  else 
where.  The  complaint  before  us  is  drawn  very  circum- 
spectly in  this  regard.  It  is  carefully  alleged:  "That 
said  Job  M.  Nash  was  a  citizen  of  and  domiciled  in 
another  state  than  the  State  of  Indiana."  It  was,  in* 
deed,  a  wise  precaution  that  suggested  this  manner  of 
statement,  and  so  avoided  any  indication  as  to  the  par- 
ticular state  where  Mr.  Nash's  domicile  might  be. 
Otherwise,  the  state  of  which  he  was  actually  a  citi- 
zen, and  the  taxing  officers  of  such  state,  might  have 
taken  advantage  of  the  information  thus  incautiously 
given,  and  have  assessed  his  bonds,  stocks,  notes  and 
mortgages.  But,  provided  the  allegation  is  always, 
as  in  this  case,  that  he  was  "a  citizen  of  and  domiciled 
in  another  state,"  then  his  personal  property  subject 
to  taxation,  like  the  youth's  gold  under  the  rainbow, 
will  always  be  a  little  further  off,  and  so  escape  taxa- 
tion altogether. 

The  property  owner,  to  be  sure,  may  have  certain 
occasional  twinges  of  conscience, — ^that  he  is  sponging 
off  the  community,  that  he  is  receiving  the  benefits  of 
the  laws  for  the  protection  of  his  property,  that  the 
courts  are  open  to  him  for  the  collection  of  his  bonds 
and  notes  and  the  foreclosure  of  his  mortgages;  in  a 
word,  that  all  his  personal  property  and  business  in- 
terests are  as  carefully  guarded  as  if  he  were  "a  citizen 
of  and  domiciled  in" the  state;  but  that  all  these  things 
are  done  for  him  at  the  expense  of  his  neighbors,  the 
citizens  of  the  state,  who  pay  their  taxes  regularly 
from  year  to  year.    Those  twinges  of  conscience  will 
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however,  grow  more  dulled  from  year  to  year,  and 
finally,  perhaps,  cease  altogether;  and,  in  time,  if  he 
perseveres,  he  will  come  to  regard  it  as  his  sacred 
right  to  bring  all  his  bonds,  stocks,  notes  and  mort- 
gages into  the"  state,  and  so  set  himself  up  in  the  real 
estate,  loan  and  mortgage  business,  without  being  at 
all  hampered  by  local  or  state  taxes,  at  the  same  time 
that  he  enjoys  all  the  rights,  privileges  and  protec- 
tion of  citizenship. 

Notwithstanding  all  this,  we  are  still  firmly  of  the 
opinion,  as  heretofore  expressed,  that  if  personal  prop- 
erty is  used  in  business  in  this  State  it  ought  to  be 
assessed  for  taxes,  even  though  the  owner  may  claim 
to  be  a  citizen  of  and  domiciled  in  another  state;  and 
that  this  must  be  true  of  moneys  and  credits  as  well 
as  of  other  forms  of  personal  property.  We  are  still 
of  opinion,  also,  that  a  business  may  be  done  in  buying 
and  selling  property,  including  bonds,  stocks,  notes 
and  mortgages,  and  in  making  loans  and  investments, 
collecting  and  reloaning  from  year  to  year,  and  that 
if  the  moneys  and  securities  so  used  are  retained  in 
this  state,  they  should  be  subject  to  taxation  here, 
quite  the  same  as  any  other  kind  of  property.  For 
jmrposes  of  taxation,  the  term  personal  property  in- 
cludes bonds,  notes,  choses  in  action  and  other  evi- 
dences of  credits.  1  Desty.  Taxn.  328;  Cooley  Taxn. 
270-272,  notes;  Boyd  v.  Selma,  96  Ala.  144,  16  L.  R.  A. 
729.  And  the  situs  of  such  property  for  taxation  must 
be  the  place  where  it  is  used  in  business.  1  Desty. 
Taxn.  323;  Cooley  Taxn.  15;  Burroughs  Taxn.  59;  In 
re  Jefferson,  35  Minn.  215,  28  N.  W.  256;  People  v. 
DaviSy  112  111.  272;  Redmond  v.  Boardy  etc.,  87  N.  C.  122; 
Board,  etc.,  v.  Leonard,  57  Kan.  531,  34  L.  R.  A.  810,  46 
Pac.  960.      . 

Counsel  next  contend  that  we  erred  in  holding  that 
Mr.  Nash's  notes  and  mortgages,  executed  by  residents 
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of  Indiana,  were  taxable  here,  except  when  he  had  an 
agent  in  the  state.  The  first  contention  was  that  obli- 
gations executed  by  residents  of  another  state  could 
not  be  taxed  here;  now  it  is,  that  those  executed  in 
Indiana  cannot  be  taxed  here.  One  of  the«e  conten- 
tions must  overthrow  the  other;  they  cannot  both 
stand,  even  according  to  counsels*  own  argument.  But 
the  argument  itself  is  fallacious.  The  test  as  to  where 
the  right  to  tax  property  exists  is  its  place  of  location 
and  use;  the  place  where,  if  a  security  or  obligation, 
it  is  a  credit,  not  where  it  is  a  debit.  It  is  quite  im- 
material whether  the  notes  or  other  obligationfi  were 
executed  or  were  due  by  residents  or  nonresidents  of 
the  State.  If  they  were  owned,  held  and  used  in  In- 
diana, they  were  taxable  here;  and  this,  too,  whether 
the  business  here  in  which  they  were  used  was  con 
ducted  by  Mr.  Nash  in  person  or  by  some  one  else  for 
him. 

The  third  contention  of  appellant,  that  we  erred  in 
holding  that  certain  Indiana  notes  already  taxed  were 
again  subject  to  taxation,  shows  that  counsel  have  not 
well  considered  the  opinion  of  the  court.  No  such 
holding  was  made.  If,  as  a  matter  of  fact,  the  au- 
ditor thus  retaxed  any  property  which  had  been  al- 
ready taxed,  appellants  should  have  pointed  it  out  to 
the  auditor  and  asked  to  have  the  lists  corrected  in 
that  particular.  But  even  if  such  error  were  made  it 
would  be  no  justification  of  appellants'  request  to  en- 
join the  collection  of  all  the  taxes,  including  those 
which  were  justly  due. 

In  the  fourth  place,  counsel  contend  that  we  erred 
in  holding  that  the  auditor  had  jurisdiction  to  make 
the  assessment  of  the  omitted  property.  That  is  an 
idle  claim.  The  statute  expressly  gives  such  power 
to  the  auditor,  on  his  compliance  with  the  conditions 
therein  stated  as  to  notice  and  other  matters.  Section 
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142,  of  the  Tax  law,  section  8660,  Barns'  R.  S.  1894 
(Acts  1891,  p.  199);  section  6416,  R.  S.  188i;  Reynolds  v. 
Bowen,  138  Ind.  434.  Due  notice  was  given.  The  stat- 
ute requires  the  auditor,  that  "if  the  person  claiming 
to  own  such  property,  or  occupying  it,  or  in  possession 
thereof,  resides  in  the  county  and  is  not  present,  he 
fihall  give  such  person  notice,  in  writing,  of  his  inten- 
tion to  add  such  property  to  the  tax  duplicate."  The 
only  persons  in  the  county  claiming  to  own  such  prop- 
erty or  any  part  of  it,  or  occupying  or  in  possession  of 
it,  were  one  of  the  executors  and  a  trustee  under  the 
will.  To  these  he  gave  the  statutory  notice^  and  this 
would,  doubtless,  have  been  sufficient  But,  through 
superabundance  of  caution,  the  auditor  gave  notice 
also  to  the  remaining  executor,  a  resident  of  Ohio.  Be- 
sides, it  is  to  be  remembered,  the  assessment  and  tax- 
ation of  property  is  not  the  bringing  of  an  action  in 
court.  The  power  to  prescribe  how  such  assessment 
and  taxation  shall  be  made  resides  in  the  legislature, 
the  supreme  law-making  power  of  the  State.  Taxes 
are  not  debts,  in  the  ordinary  sense  of  that  term,  but 
are  rather  contributions  for  the  support  of  the  body 
politic;  and  it  is  competent  for  the  legislature  to  pro- 
vide how  such  contributions  shall  be  collected.  Oeren 
V.  Gruber,  26  La.  Ann.  694 ;  Catlin  v.  Hull,  21  Vt.  152. 
Following  the  mode  of  procedure  prescribed  by  the 
legislature,  if  there  were  no  one  in  the  county  who 
claimed  to  own  the  property  here  in  question,  or  who 
occupied  or  had  possession  of  It,  the  State  would  not 
thereby  be  deprived  of  the  means  of  taxing  it.  It  is 
only  such  an  owner,  claimant  or  occupant  as  "resides 
in  the  county  and  is  not  present"  before  the  auditor 
that  need  be  notified.  The  assessment  officer  is  not  re- 
quired to  go  outside  his  own  county  to  give  notice  to 
any  one  of  his  intention  to  assess  omitted  property. 
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In  this  case,  the  auditor  did  more  than  he  was  required 
to  do. 

The  fifth  contention  is,  that  we  did  not  hold  that 
appellants  were  entitled  to  take  evidence  to  show  that 
Mr.  Nash  was  a  nonresident  of  the  State.  For  the 
purpose  of  the  complaint,  however,  it  was  sufficient  to 
have  made  the  allegation  of  nonresidence,  and  we  are 
concerned  only  with  the  sufficiency  of  that  pleading. 

It  is  next  said,  that  we  erred  in  holding  that  the 
trust  estate  was  liable  to  pay  taxes  which  51  r.  Nash 
had  neglected  to  pay.  The  State  and  the  municipal- 
ities to  which  Mr.  Nash  owed  taxes  are  not  concerned 
specially  with  any  trust  he  may  have  created  for  the 
management  of  a  part  of  his  estate.  He  died  owing: 
certain  taxes  which  he  had  avoided  paying  for  a  great 
many  years.  Those  taxes  have  now  been  assessed  in 
pursuance  of  statutory  provisions  for  the  assessment 
of  omitted  property.  The  taxes  are  a  lien  on  all  prop 
erty  in  the  county  belonging  to  his  estate.  This  lien 
can  be  released  only  by  payment  of  the  taxes.  He 
could  not  by  giving  away  his  property  relieve  it  of  the 
burden  cast  upon  it  by  the  law.  It  is  immaterial  to 
the  State  whether  the  property  is  found  in  the  custody 
of  executors,  administrators,  trustees,  heirs  or  de- 
visees. The  State  seeks  out  the  property  itself,, or  any 
part  of  it  that  can  be  found,  and  demands  of  those 
claiming  to  own  or  use  it  that  the  taxes  be  paid.  Nor 
is  the  seventh  contention  any  more  available.  The 
property  of  the  estate  cannot  be  changed  from  one 
form  into  another,  so  as  to  avoid  the  taxes  due  and 
unpaid. 

The  complaint  shows  that  the  county  auditor,  in 
pursuance  of  the  provisions  of  the  statutes,  placed 
upon  the  tax  duplicate  certain  personal  property 
omitted  from  his  assessment  lists  by  Job  M.  Nash,  de- 
ceased, for  the  years  from  1881  to  the  time  of  his  death. 
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in  1893.  All  the  presumptions  are  in  favor  of  the  cor- 
rectness of  the  proceedings  of  the  auditor;  and  if,  in 
fact,  any  of  the  chattels  so  placed  upon  the  duplicate 
as  omitted  property  were  placed  there  wrongfully, 
such  fact  must  be  shown  by  those  who  call  in  question 
the  regularity  of  the  auditor's  official  acts.  A  negative 
complaint,  or  one  that  is  silent  in  any  essential  matter, 
will  not  do ;  the  errors,  if  any,  must  be  pointed  out. 

In  a  supplemental  brief,  counsel,  not  questioning 
the  correctness  of  the  statement  in  the  principal  opin- 
ion, that  "the  complaint  nowhere  states  that  the 
omitted  property  was  not  in  the  State  at  the  time 
when  the  owner  or  holder  failed  to  return  it  for  taxa- 
tion," yet  contends,  in  effect,  that  the  allegation  that 
Mr.  Nash  was  not  at  such  time  a  resident  of  the  State 
is  equivalent  to  an  allegation  that  his  personal  prop- 
erty and  business  were  not  here.  We  think,  however, 
that  we  have  shown,  both  in  the  original  opinion  and 
in  this,  that  the  location  of  personal  property,  particu- 
larly for  the  purpose  of  taxation,  does  not  necessarily 
follow  the  domicile  of  the  owner.  The  property  is  tax- 
able where  it  is  owned,  held  and  used  in  business,  and 
where  it  is  protected  by  the  laws  of  the  community  in 
which  it  is  so  held  and  used;  and  the  circumstance 
that  the  owner,  whether  for  honest  or  other  motives, 
claims  a  residence  elsewhere,  is  not  controlling.  It  is, 
of  course,  quite  dififerent,  as  already  many  times  said, 
where  the  property  is  temporarily  in  the  State,  as,  for 
instance,  where  securities  are  sent  into  the  State  for 
collection,  inspection,  safe  keeping,  or  the  like.  It 
would  be  a  most  immoral  doctrine,  however,  to  hold 
that  securities  could  not  be  taxed  at  the  residence  of 
the  owner,  because  they  were  held  at  another  place, 
and  could  not  be  taxed  where  they  were  held,  because 
the  owner  resided  elsewhere.  It  would  be  a  still  more 
grievous  wrong  to  hold  that  a  man  might  retain  his 
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residence  in  New  York  or  Ohio,  but  bring  his  property, 
whether  money,  or  bonds,  stocks,  notes  and  mortgages, 
to  Indiana,  and  here  engage  in  a  general  real  estate, 
loan  and  investment  business,  and  so  avoid  paving 
taxes  at  the  place  where  he  must  call  upon  the  law, 
its  courts  and  officers  to  protect  and  aid  him  in  the 
safe  and  profitable  carrying  on  of  his  business.  A 
mere  statement  of  such  a  claim  is  enough  to  show  its 
outrageous  character. 

Nor  were  appellants  ignorant  of  the  necessity  of 
alleging  that  the  bonds,  stocks,  notes  and  mortgages 
were  not  in  the  State  of  Indiana  at  the  time  when  the 
owner  or  holder  failed  to  return  them  for  taxation. 
Speaking  of  certain  of  those  mortgages,  as  to  one  of 
the  years  in  question,  it  was  not  found  difficult  to  al- 
lege in  the  complaint:  "That  said  eleven  mortgages 
last  aforesaid  were  not,  nor  were  any  of  them,  in  the 
State  of  Indiana,  nor  were  they  or  any  of  them  in  the 
possession  or  under  the  power  or  control  of  said  agent 
or  of  any  one  else  in  the  State  of  Indiana  on  the  Ist 
day  of  April,  1893."  This  allegation  itself  might  not 
be  sufficient  to  show  that  even  the  mortgages  named 
might  not  have  been  taxable  for  the  year  named;  but 
we  have  set  out  the  allegation  as  showing  appellants' 
ability  to  express  in  vigorous  and  definite  language 
the  fact  that  the  mortgages  were  not  in  the  State,  and 
hence  not  subject  to  taxation.  But  if  it  be  so  emphat- 
ically alleged  that  the  mortgages  named  were  not  in 
the  State  when  the  auditor  claimed  they  were  taxable, 
we  may  well  presume  that  the  remaining  bonds, 
stocks,  notes  and  mortgages,  for  all  the  other  years, 
were  in  the  State  of  Indiana  at  the  several  times  when 
they  should  have  been  returned  for  taxation.  The 
maxim  quoted  by  counsel  is  here  in  point:  Expressio 
vnixiSy  exchmo  altcrius.  Mr.  Anderson,  in  his  Dic- 
tionary of  Law,  paraphrases  this  maxim  as  follows: 
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"Express  mention  of  one  act,  condition,  stipulation, 
class  or  number,  person  or  place,  implies  the  exclusion 
of  another  or  others  not  mentioned."  It  would  have 
been  easy  for  the  complaint  to  have  alleged,  if  it  were 
true,  that  none  of  Mr.  Nash's  securities,  as  placed  upon 
the  duplicate,  were  in  the  State  of  Indiana  at  the 
several  times  when  the  auditor  held  that  thev  were 
liable  for  taxation,  but  that,  at  such  times,  as  was  the 
case  in  Senour  v.  Ruthy  supra ^  Railroad  Co.  v.  Pennsyl- 
vaniay  supra^  and  other  cases  cited  by  counsel,  the  se- 
curities were  "held  and  owned  by  nonresidents  in  an- 
other state." 

In  Pullman^s  Car  Co.  v.  Pennsylvania^  141  U.  S.  18,  the 
Supreme  Court  of  the  United  States,  citing  numerous 
authorities,  said:  "For  the  purposes  of  taxation,  as 
has  been  repeatedly  affirmed  by  this  court,  personal 
property  may  be  separated  from  its  owner;  and  he 
may  be  taxed,  on  its  account,  at  the  place  where  it  is, 
although  not  the  place  of  his  own  domicile,  and  even 
if  he  is  not  a  citizen  or  a  resident  of  the  state  which 
imposes  the  tax." 

The  following,  from  the  recent  vigorous  opinion  of 
Mr.  Justice  Brewer,  speaking  for  the  Supreme  Court 
of  the  United  States,  in  Adams  Express  Co.  v.  Ohio 
State  Auditor,  166  U.  S.  185,  17  Sup.  Ct.  604,  may  fitly 
conclude  this  opinion,  which  has,  perhaps,  been  unnec- 
essarily extended: 

"It  is  a  cardinal  rule  which  should  never  be  for- 
gotten that  whatever  property  is  worth  for  the  pur- 
poses of  income  and  sale  it  is  also  worth  for  purposes 
of  taxation.  ♦  ♦  ♦  Substance  of  right  demands 
that  whatever  be  the  real  value  of  any  property,  that 
value  may  be  accepted  by  the  state  for  purpose  of 
taxation,  and  this  ought  not  to  be  evaded  by  any  mere 
confusion  of  words.  Suppose  an  express  company  is 
incorporated  to  transact  business  within  the  limits  of 


602  SUPEEME  COURT  OF  INDIANA, 

I  Buck  et  cU,,  Trustees,  v.  Miller,  Treasurer  of  Tippecanoe  Ck>uiitr. 

a  state,  and  does  business  only  within  such  limits^  and 
for  the  purpose  of  transacting  that  business  pur- 
chases and  holds  a  few  thousands  of  dollars'  worth  of 
horses  and  wagons,  and  yet  it  so  meets  the  wants  of 
the  people  dwelling  in  that  state,  so  uses  the  tangible 
property  which  it  possesses,  so  transacts  business 
therein  that  its  stock  becomes  in  the  markets  of  the 
state  of  the  actual  cash  value  of  hundreds  of  thou- 
sands of  dollars.  To  the  owners  thereof,  for  the  pur- 
poses of  income  and  sale,  the  corporate  property  is 
worth  hundreds  of  thousands  of  dollars.  Does  sub- 
stance of  right  require  that  it  shall  pay  taxes  only 
upon  the  thousands  of  dollars  of  tangible  property 
which  it  possesses?  Accumulated  wealth  will  laugh 
at  the  crudity  of  taxing  laws  which  reach  only  the 
one  and  ignore  the  other,  while  they  who  own  tang- 
ible property,  not  organized  into  a  single  producing 
plant,  will  feel  the'  injustice  of  a  system  which  so  mis- 
places the  burden  of  taxation.    ♦    ♦    ♦ 

"It  is  suggested  that  the  company  may  have  bonds, 
stocks  or  other  investments  which  produce  a  part  of 
the  value  of  its  capital  stock,  and  which  have  a  special 
situs  in  other  states  or  are  exempt  from  taxation.  If 
it  hae,  let  it  show  the  fact.  Courts  deal  with  things 
as  they  are,  and  do  not  determine  rights  upon  mere 
possibilities.  ♦  ♦  ♦  Where  is  the  situs  of  this  in- 
tangible property?  Is  it  simply  where  its  home  office 
is,  where  is  found  the  central  directing  thought  which 
controls  the  workings  of  the  great  machine,  or  in  the 
state  which  gave  it  its  corporate  franchise;  or  is  that 
intangible  property  distributed  wherever  its  tangible 
property  is  located  and  its  work  is  done?  Clearly,  as 
we  think,  the  latter.  *  *  *  It  may  be  true  that  the 
principal  office  of  the  corporation  is  in  New  York,  and 
that  for  certain  purposes  the  maxim  of  the  common 
law  was,  ^mobilia  personam  sequuntur;  '  but  that  maxim 
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was  never  of  universal  application,  and  seldom  inter- 
fered with  the  right  of  taxation.  ♦  ♦  ♦  It  would 
certainly  seem  a  misapplication  of  the  doctrine  ex- 
pressed in  that  maxim  to  hold  that  by  merely  transfer- 
ring its  principal  office  across  the  river  to  Jersey  City 
the  situs  of  |12,000,000.00  of  intangible  property,  for 
purposes  of  taxation,  wae  changed  from  the  state  of 
New  York  to  that  of  New  Jersey." 

And  the  following  from  the  same  opinion:  ^^In  the 
complex  civilization  of  to-day  a  large  portion  of  the 
wealth  of  a  community  consists  in  intangible  prop- 
erty, and  there  is  nothing  in  the  nature  of  things  or  in 
the  limitations  of  the  federal  constitution  which  re- 
strains a  state  from  taxing  at  its  real  value  such  intan- 
gible property.  Take  the  simplest  illustration:  B,  a 
solvent  man,  purchases  from  A  certain  property,  and 
gives  to  A  his  promise  to  pay,  say,  $100,000.00  there- 
for. Such  promise  may  or  may  not  be  evidenced  by  a 
note  or  other  written  instrument.  The  property  con- 
veyed to  B  may  or  may  not  be  of  the  value  of 
?100,000.00.  If  there  be  nothing  in  the  way  of  fraud 
or  misrepresentation  to  invalidate  that  transaction, 
there  exists  a  legal  promise  on  the  part  of  B  to  pay 
A  1100,000.00.  That  promise  is  a  part  of  A's  prop- 
erty. It  is  something  of  value,  something  on  which  he 
will  receive  cash,  and  which  he  can  sell  in  the  markets 
of  the  community  for  cash.  It  is  as  certainly  property, 
and  property  of  value,  as  if  it  were  a  building  or  a 
steamboat,  and  is  as  justly  subject  to  taxation.  It 
matters  not  in  what  this  intangible  property  consists, 
— whether  privileges,  corporate  franchises,  contracts 
or  obligations.  It  is  enough  that  it  is  property  which 
though  intangible  exists,  which  has  value,  produces 
income  and  passea  current  in  the  markets  of  the 
world.  To  ignore  this  intangible  property,  or  to  hold 
that  it  is  not  subject  to  taxation  at  its  accepted  value, 


147    604, 

154    14» 


604  SUPREME  COURT  OF  INDIANA, 

Dreyer  et  cU.  v.  Hart  et  oL 

is  to  eliminate  from  the  reach  of  the  taxing  power  a 
large  portion  of  the  wealth  of  the  country." 
Petition  overruled. 


Dreter  et  al.  v.  Hart  et  al. 

[No.  18,089.    FUed  May  14,  1897.] 

Appkal  and  Ebbor.— JZeoord— BiS  of  Exeeptions.'-lt  should  be 
shown  by  the  record  that  the  bill  of  exoeptions  was  filed  in  ths 
clerk's  office  after  being  signed  by  the  trial  judge,    p,  609, 

Fleadinq. — Name  of  Pleading. — If  the  allegations  of  a  pleading  are 
sufficient,  the  name  by  which  it  may  be  called  wiU  not  be  con- 
trolling,   p.  610. 

Bnxfl  AND  NOTBS. — Condition. — Construction. — ^A  condition  in  a 
note,  *'  It  being  understood  that  the  payment  of  this  note  is  condi- 
tioned upon  collection  of  said  Krech  note,"  is  properly  construed  to 
mean  payment  in  full  of  the  Krech  note,  where  such  note  was  exe- 
cuted to  a  real  estate  agent  as  commission  for  negotiating  a  sale  of 
real  estate,  the  Krech  note  being  in  part  payment  of  the  purchsse 
money  thereof  and  assigned  to  such  agent  as  collateral  security. 
|)p.  610,  611. 

From  the  Lake  Circuit  C!ourt.    Affirmed. 
Johannes  Kopelke,  for  appellants. 
J.  W.  Youche,  for  appellees. 

Howard,  J. — On  and  before  April  2,  1892,  the  ap- 
pellee, Milton  R.  Hart,  was  the  owner  of  about  1,215 
acres  of  land  in  Lake  county,  subject  to  certain  incum- 
brances thereon,  amounting  to  about  f  25,000.  On  that 
day,  through  one  Edward  A.  Linn,  a  Chicago  real  es- 
tate dealer,  he  negotiated  the  sale  of  the  land  at  f 200 
per  acre,  taking  for  about  one-half  the  purchase  price 
certain  Minneapolis  incumbered  real  estate.  The  nom- 
inal purchaser  was  one  George  Krech,  an  insolvent 
person  who  assumed  the  payment  of  the  f25,000.00  in- 
cumbrance, paid  ?5,000.00  cash,  and  for  the  balance 


NOVEMBER  TERM,  1896-^Vol-  147.        605 

Dreyer  et  cd.  v.  Harfc  et  al, 

gave  hie  notes  secured  by  a  trust  deed  on  the  land 
sold;  the  first  note  being  for  f 9,700.00,  payable  No- 
vember 15,  1892;  the  second  for  |40,000.00.  payable 
Novenxber  15,  1893,  and  the  third  for  f 63,060.00,  pay- 
able November  15,  1895.  The  first  note,  being  that 
for  19,700.00,  has  been  paid;  but  the  prior  incum- 
brances, amounting  to  |25,000.00,  besides  interest  and 
taxes,  have  not  been  paid;  nor  have  the  remaining 
notes,  those  for  140,000.00  and  |63,060.00  respectively, 
ever  been  paid. 

The  questions  for  decision  have  reference  to  the 
collection  of  a  note  for  f  10,494.00,  dated  December  6, 
1892,  and  payable  November  18,  1893.  This  note  was 
given  by  the  appellee,  Milton  R.  Hart,  to  the  said  Ed- 
ward A.  Linn,  and  with  it  was  given,  as  collateral  se- 
curity, the  140,000.00  note  above  mentioned,  due  No- 
vember 15,  1893,  three  days  before  the  date  when  the 
note  in  suit  was  made  payable. 

The  complaint  treats  of  the  |10,494.00  note  as  an  or- 
dinary promissory  note,  secured  by  the  $40,000.00  note 
as  collateral,  and  asks  for  the  collection  of  both  notes 
and  the  foreclosure  of  the  trust  deed  securing  the 
latter,  nothing  being  said  as  to  the  consideration 
given  for  the  principal  note. 

The  appellee  answered,  first  by  general  denial,  and 
second  by  special  answer  and  cross-complaint.  In  the 
special  answer  it  was  averred  that  the  appellants  and 
the  said  Edward  A.  Linn  were  real  estate  agents,  and 
that  on  April  2,  1892,  the  appellee  entered  into  nego- 
tiations with  them  for  the  sale  of  his  said  lands  in 
Lake  county,  agreeing  that  the  property  should  be  sold 
for  f200  per  acre,  one-third  cash,  balance  in  install- 
ments secured  by  mortgage  or  trust  deed,  and  that 
the  said  agents  should  receive  ten  per  cent,  of  the  pur- 
chase price  for  making  such  sale.  That  the  sale  actu- 
ally made  was  for  $5,000.00  cash,  balance  in  almost 
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worthless  Minnesota  lands,  and  the  three  installment 
notes  already  mentioned;  that  to  induce  appellee  to 
ratify  said  sale  it  was  agreed  that  no  commission 
should  be  paid  until  all  the  purchase  money  notes 
should  be  paid;  that  afterwards,  on  December  6, 1892, 
the  (40,000.00  and  |63,060.00  notes  being  unpaid,  the 
said  real  estate  agents  applied  to  appellee  to  execute 
to  them  his  promissory  note  to  evidence  the  amount 
yet  due  on  their  commission,  and  thereupon  agreed 
that  the  note  so  to  be  executed  should  in  no  event  be 
payable  until  all  the  said  purchase  money  notes 
should  be  paid,  and  that  this  agreement  should  be 
embodied  in  such  commission  note;  that  the  f  10,494.00 
commission  note  in  suit  was  then  drawn  up  and 
signed  by  appellee,  but  by  the  inadvertence  and 
mutual  mistake  and  oversight  of  the  parties  the  note 
was  written  as  it  now  appears,  and  appellee  did  not 
learn  until  thereafter  that  the  terms  and  conditions 
as  agreed  upon  were  not  embraced  in  the  note,  and 
that  he  would  not  have  executed  the  note  had  he 
known  that  a  part  of  the  agreement  as  made  between 
him  and  Linn  had  been  omitted  from  the  note.  A 
like  statement  was  made  in  the  cross-complaint,  and, 
as  the  purchase  money  notes  were  both  now  due  and 
had  not  been  paid,  the  prayer  was  that  the  f  10,494.00 
note  be  declared  void  and  canceled  and  the  f  40,000.00 
note  be  ordered  delivered  to  the  appellee. 

The  appellants  replied  to  the  answer  and  answered 
the  cross-complaint  by  general  denial,  and  also  by 
saying  that  at  the  time  the  commission  note  was  due 
and  payment  demanded,  appellee  had  not  made  the 
defense  or  claim  here  insisted  upon,  but  had  said  that 
he  would  proceed  to  foreclose  and  collect  the 
f  40,000.00  note  then  due,  and  pay  the  commission  note 
out  of  the  proceeds. 

Appellee  afterwards,  on  leave  granted,  filed  an  ad- 


NOVEMBER  TERM,  1896— Vol.  147.       607 

Dreyer  et  al.  v.  Hart  et  al. 

ditional  pleading^  which  he  calls  an  answer  and  cross- 
complaint,  and  which  the  court  seems  to  have  treated 
as  a  cross-complaint,  but  which  appellants  insist  was 
but  an  answer.  In  this  pleading  the  facts  were  again 
set  up,  substantially  as  before;  but  it  was  averred  that 
the  commission  was  to  be  five  per  cent,  on  the  entire 
purchase  price  of  the  land.  It  was  further  averred  in 
this  pleading  that  in  order  to  induce  appellee  to  rat- 
ify the  unauthorized  sale  by  which  only  f  5,000.00  cash 
was  paid,  and  according  to  which  appellee  was  to  re- 
ceive in  part  payment  the  Minnesota  mortgaged  lands, 
it  was  agreed  that  the  commission  should  not  be  paid 
unless  the  grantee,  Erech,  or  his  assigns,  should  first 
pay  the  ^0,000.00  note;  and,  also,  that  in  case  such 
purchase  money  note  should  not  be  paid,  no  commis- 
sion should  ever  be  paid.  It  was  also  averred  that 
when  the  commission  note  in  suit  for  f  10,494.00  was 
executed,  it  was  agreed  that  it  should  contain  the  stip- 
ulation that  the  note  should  not  be  paid  until  the 
140,000.00  purchase  money  note  given  as  collateral 
security  should  first  be  paid,  and  that  appellee  has 
never  had  possession  of  said  commission  note.  There 
is  a  prayer  that  if  the  note  as  drawn  does  not  express 
the  agreement  of  the  parties  in  this  respect,  it  should 
be  so  reformed  as  to  make  it  of  the  same  tenor  and 
effect  as  was  agreed  to  by  them. 

In  their  response  to  this  pleading  the  appellants 
treat  the  same  as  a  cross-complaint  and  also  as  an 
answer;  and  their  answer  to  the  cross-complaint  and 
reply  to  the  answer  are  substantially  the  same  as  the 
answer  and  reply  to  appellee's  first  cross-complaint 
and  answer,  that  is,  by  general  denial,  and  also  by 
averring  specially  that  when  the  commission  note  was 
due  and  payment  demanded  appellee  did  not  make  the 
defense  or  claim  here  insisted  upon,  but  said  that  he 
would  himself  proceed  to  collect  the  |40,000.00  pur- 
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chase  money  note  then  due  and  pay  the  coniniiBsion 
out  of  the  proceeds. 

The  note  in  suit  reads  sl8  follows: 
'*|10,494.  Chicago,  111.,  Dec.  6th,  1892. 

On  or  before  November  18th,  1893,  after  date,  for 
value  received,  I  promise  to  pay  to  the  order  of  E.  A. 
Linn,  ten  thousand,  four  hundred  and  ninety-four 
dollars,  at  his  office  in  Chicago,  111.,  with  interest  at 
the  rate  of  six  per  cent,  per  annum,  after  date,  having 
deposited  with  the  legal  holder  hereof,  as  collateral 
security,  note  and  trust  deed  dated  April  2,  1892,  by 
George  Krech,  said  note  being  for  forty  thousand  dol- 
lars, due  November  15,  1893,  hereby  authorizing  said 
Linn  to  collect  said  note  at  maturity  and  to  apply  all 
interest  collected  on  payment  of  the  principal  hereof 
and  to  pay  me  the  balance  collected  on  said  note,  after 
this  note  is  paid.  It  being  understood  that  the  pay- 
ment of  this  note  is  conditioned  upon  collection  of  said 
Krech  note,  interest  having  been  paid  on  said  Krech 
note,  October  2,  1892.  Milton  R.  Habt." 

The  court  found  for  the  appellants  on  their  com- 
plaint and  for  the  appellee  on  his  crose-compiaint, 
finding  that  the  note  should  be  reformed  so  that  the 
condition  therein  should  read  as  follows:  "It  being 
understood  that  the  payment  of  this  note  is  condi- 
tional upon  the  payment  in  full  of  said  Krech  note.^^ 
Judgment  was  entered  accordingly. 

The  appellants  moved  the  court  to  modify  the  find- 
ing, and  both  parties  moved  for  modifications  of  the 
judgment,  the  appellants  seeking  to  have  the  note  col- 
lected, without  condition,  out  of  the  proceeds  of-  the 
collateral,  and  by  foreclosure  of  the  trust  deed  and 
sale  of  the  land,  and  the  appellee  seeking  to  have  the 
note  canceled  and  declared  void.  The  appellants  also 
moved  for  a  new  trial.    The  motions  were  all  over- 
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Tnled  and  the  overruling  of  each  of  appellants'  mo- 
tions is  assigned  as  error. 

It  is  contended  by  counsel  for  appellee  that  the  bill 
of  exceptions  containing  the  evidence  is  not  in  the 
record,  for  the  reason  that  "there  is  nothing  to  prop- 
erly show  either  that  any  bill  of  exceptions  was  ever 
filed  in  the  clerk's  oflBce,  or  that  the  reporter's  notes 
were  there  filed."  We  find  an  entry  showing  that  the 
appellee's  special  bill  of  exceptions  was  filed;  also  a 
certificate  by  the  clerk  that  the  longhand  manuscript 
of  the  evidence  was  filed  and  incorporated  in  a  bill  of 
exceptions.  We  have  not,  however,  been  able  to  find 
any  court  entry  or  clerk's  certificate  showing  that  the 
general  bill  of  exceptions  containing  the  evidence  was 
itself  ever  filed  in  the  clerk's  office.  Indiana^  etc.,  R. 
II.  Co.  V.  Lynchy  145  Ind.  1.  It  is  true  that  at  the  time 
the  bill  was  signed,  the  judge  ordered  it  filed  and' 
made  a  part  of  the  record,  but  it  should  be  shown  that 
the  bill  was  filed  as  ordered. 

However,  we  have  examined  the  manuscript  as  re- 
ferred to  by  counsel,  and  are  satisfied  that  competent 
and  sufficient  evidence  was  given  to  sustain  the  alle- 
gations and  averments  of  the  pleadings,  as  we  have 
set  out  the  same,  and  upon  which  the  finding  and 
judgment  of  the  court  were  based. 

Much  of  the  briefs  of  counsel  is  taken  up  with  a  dis- 
cussion as  to  whether  the  last  pleading  of  appellee 
was  a  cross-complaint,  and  whether  it  authorized  a 
reformation  of  the  note  sued  on.  The  pleading  was 
treated  as  a  cross-complaint,  on  the  trial.  It  was  so 
referred  to  by  the  court  in  its  finding  and  judgment, 
and  also  by  appellants  in  their  "answer  to  the  cross- 
complaint  and  reply  to  the  answer,"  as  well  as  in  their 
motions  to  modify  the  finding  and  judgment.  An  ex- 
amination of  the  pleading  itself  shows  that  it  stated  a 
cause  of  action  for  reformation,  that  is,  it  alleged  the 
Vol.  147—39 


610  SUPREME  COURT  OP  INDIANA, 

Dreyer  et  al,  v.  Hart  et  al. 

contract  agreed  upon  between  the  parties;  that  they 
intended  that  such  agreement  should  be  set  forth  in 
the  writing  which  they  signed,  and  believed  that  it 
had  been  so  set  forth,  and  that  the  failjire  to  have 
the  agreement  correctly  embodied  in  the  writing  was 
due  to  a  mutual  mistake  of  the  parties;  and,  finally, 
there  was  a  demand  to  have  the  writing  reformed  so 
as  to  agree  with  the  contract  as  made.  If  the  allega- 
tions of  a  pleading  are  sufficient,  the  name  by  which  it 
may  be  called  will  not  be  controlling. 

But  we  are  of  opinion  that  the  action  of  the  conrt 
was,  in  effect,  but  an  interpretation  rather  than  a  re- 
formation of  the  contract.  The  language  of  the  note, 
taken  in  connection  with  the  history  of  all  the  trans- 
actions and  the  surroundings  of  the  parties,  could 
mean  nothing  else  than  what  the  court  held  it  to  mean, 
namely,  that  the  commission  should  be  paid  only 
when  the  f40,000.00  note  was  paid,  and  out  of  the  pro- 
ceeds of  that  note.  The  condition  as  written  in  the 
note  was:  "It  being  understood  that  the  payment  of 
this  note  is  conditioned  upon  collection  of  said  Krech 
note."  This  the  court  construed  to  mean:  "It  being 
understood  that  the  payment  of  this  note  is  condi- 
tional upon  the  payment  in  full  of  said  Krech  note.'* 
We  think  it  quite  unreasonable,  considering  all  the 
circumstances,  that  the  parties  could  have  intended 
that  a  trust  deed  for  lands  which  had  sold  for 
1243,000.00,  should  be  foreclosed  and  the  land  sacri- 
ficed to  pay  a  note  given  for  the  unpaid  part  of  the 
commission  on  the  original  sale,  particularly  when  the 
payment  of  the  commission  note,  as  stated  in  the  note 
itself,  was  "conditioned  upon  the  collection"  of  one  of 
the  purchase  money  notes  filed  with  the  commission 
note  as  collateral.  The  action  of  the  court  was  in  fact 
favorable  to  appellants,  inasmuch  as  it  provided  in  its 
decree  for  the  foreclosure  of  the  trust  deed  which  se- 
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cured  the  collateral  note,  and  that  out  of  the  proceeds 
of  this  collateral,  if  fully  paid,  the  commission  should 
be  paid;  providing  also  that  in  case  the  whole  amount 
due  on  the  collateral  should  not  be  realized,  but 
that  if  more  than  the  amount  due  thereon,  minus  that 
due  on  the  commission,  should  be  collected,  then  the 
excess,  up  to  the  sum  due  on  the  commission,  should 
be  paid  to  the  appellants. 

It  was  for  the  court,  in  view  of  all  the  surroundings, 
to  construe  the  written  contract;  and  the  construction 
given,  independent  of  any  question  of  reformation, 
seems  to  have  been  most  liberal  to  the  claims  of  the 
appellants.  See  Cravens  v.  Eagle  Cotton  Mills  Co.,  120 
Ind.  6-10  ;  Olds  Wagon  Works  v.  Coombs,  124  Ind. 
62-65 ;  Kendall  v.  Russell,  5  Dana  501,  30  Am.  Dec. 
696;  2  Parsons  Contracts  (8th  ed.)  499. 

There  is  no  available  error  in  the  record. 

Judgment  affirmed. 
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[No.  17,942.    Filed  Deo.  23,  1806.     Rehearing  denied  May  14,  1897.]    \\^  ^ 


Appkal. — Claim  Against  Decedents  Estate, — An  appeal  from  the  ^  ^ 
decision  of  the  trial  court  as  to  a  claim  against  a  decedent's  estate 
is  governed  by  section  2609,  et  seq..  Bums'  R.  S.  1894,  which  pro- 
Tides  that  an  appeal  bond  must  be  filed  within  ten  days  after  the 
decision  is  made,  and  by  filing  the  transcript  within  thirty  days 
after  the  filing  of  the  bond,    pp,  61S^  6I4. 

Samb. — Action  in  Favor  of  Decedent's  Estate. — An  appeal  in  an  ac- 
tion in  favor  of  a  decedent's  estate,  where  the  procedure  for  its  en- 
forcement is  not  prescribed  by  section  2865,  et  seq..  Bums'  R.  S. 
1894,  of  the  decedents'  estates  act,  is  governed  by  section  644,  et  seq.. 
Bums'  R  8.  1894,  of  the  civil  code,  and  may  be  any  time  within 
one  year.  p.  6I4, 
-Bamil— Death  of  Party  Pending  Trial.^Decedents^  Estates.—WheT^ 
pending  an  action,  the  death  of  a  party  is  suggested  and  an  admin- 
istrator is  substituted,  the  appeal  from  a  decision  therein  is  gov- 
erned by  section  2609,  et  seq. ,  Bums'  R.  8.  1894,  and  must  be  within 
forty  days.    p.  6J4. 
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SAXB.^Deoedentf'  £«lo<ea.— Where  a  remedy  is  given  and  the  pio- 
oedure  is  prescribed  by  the  decedents'  estates  act,  the  right  of  ap- 
peal given  in  that  act  must  be  pursued,    p.  615, 

Same.— Ach'on  by  Creditor  of  Testator  Agairut  Benduary  Deciaen 
and  Legatees,Statute  Construed,— An  action  under  section  &97. 
et  seq,.  Bums'  R.  8.  1894,  by  a  nonresident  to  recover  from  the 
residuary  devisees  and  legatees  upon  an  alleged  liability  of  their 
testator,  is  a  proceeding  under  the  decedents'  act,  and  an  appeal 
from  the  decision  therein  is  governed  by  sections  2609,  2610,  Bums' 
B.  8. 1894,  which  provide  that  an  appeal  bond  must  be  filed  within 
ten  days  after  the  decision  is  rendered  and  the  transcript  within 
thirty  days  after  the  filing  of  the  bond.    pp.  615^20, 

From  the  F'loyd  Circuit  CJourt.  Appeal  dismissed. 

F.  T.  Hord,  L.  Perkins,  S.  D.Miller,  E.  G.  Henry 
and  Stebbins  &  Evans,  for  appellant. 

H.  M.  Bowling  and  Alex.  Dowling,  for  appellees. 

Hackney,  J. — In  the  circuit  court  the  appellant 
sued  the  appellees,  Rebecca  K.  Culbertson  and  Samuel 
A.  Culbertson,  as  the  sole  residuary  devisees  and  lega- 
tees of  William  S.  Culbertson,  who  died  testate  in  the 
State  of  Indiana. 

The  complaint,  to  which  that  court  sustained  the 
demurrers  of  the  appellees,  sought  to  recover  against 
them  upon  an  alleged  liability  of  said  decedent  and 
by  virtue  of  sections  2597,  et  seq..  Burns'  R.  S.  1894 
(2442,  €t  seq.y  R.  S.  1881),  which  sections  declare  the 
liability  of,  and  procedure  against,  the  heirs,  devisees 
and  distributees  of  a  decedent  to  the  extent  of  the 
property  received  by  them  from  such  decedent*s  es- 
tate. The  alleged  liability  of  the  decedent  was  upon 
an  indebtedness  of  |3,452.00,  reduced  to  a  judgment, 
against  the  United  States  Savings  Bank,  a  corporation 
subsisting  under  the  laws  of  the  State  of  Kansas,  in 
which  corporation  said  decedent  was,  at  the  time  of' 
his  death,  a  stockholder  representing  stock  of  the  par 
value  of  ten  thousand  dollars,  which  said  indebted- 
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ness,  under  the  constitution  and  laws  of  the  state  of 
Kansas,  wa«  a  charge  against  the  individual  stock- 
holders of  said  corporation.. 

The  inquiry  at  the  threshold  of  the  case  arises  upon 
the  motion  of  the  appellees  to  dismiss  the  appeal 
herein.  Neither  the  appeal  bond  nor  the  transcript 
was  filed  within  forty  days  after  the  decision  com- 
plained of  was  rendered,  but  the  appeal  was  com- 
pleted within  one  year  from  the  rendition  of  said  de- 
cision and  without  an  order .  extending  the  time  be- 
yond forty  days.  The  theory  of  the  appellees  is  that 
the  appeal  should  have  been  perfected  under  sections 
2609,  2610,  Burns'  E.  S.  1894  (2454,  2455,  R.  S.  1881), 
which  provide  that  any  person  aggrieved  by  a  "de- 
cision ♦  ♦  •  growing  out  of  any  matter  con- 
nected with  a  decedent's  estate''  may  appeal  by  filing 
an  appeal  bond  within  ten  days  after  the  decision  is 
made,  unless  otherwise  ordered  by  the  court  appealed 
to,  and  by  filing  the  transcript  within  thirty  days  after 
filing  the  bond. 

The  theory  of  the  appellant  is  that  the  appeal  was 
not  required  to  be  taken  under  sections  2609,  2610 
(2454,  2455),  supra;  but  that  it  was  properly  taken 
under  the  civil  code,  sections  644,  645,  et  seq..  Burns' 
R.  S.  1894,  which  permit  an  appeal  from  the  circuit 
court  within  one  year  from  the  rendition  of  final  judg- 
ment. 

It  would  seem,  therefore,  that  the  question  as  to 
whether  the  appeal  was  perfected  within  the  proper 
time  must  depend  upon  the  meaning  of  the  words 
"decision  ♦  ♦  ♦  growing  out  of  any  matter  con- 
nected with  a  decedent's  estate"  as  employed  in  sec- 
tion 2609  (2454),  supra.  While  these  words  have  many 
times  been  construed  bv  this  court  their  construction 
with  reference  to  sections  2597  (2442),  et  seq.,  supra, 
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has  never  before  been  sought.  Whenever  the  claim 
or  right  presented  for  recovery  has  been  against  the 
estate  of  the  decedent  it  has  been  uniformly  held  that 
the  practice  in  appealing  was  that  prescribed  in  said 
sections  2609,  2610  (2454,  2455),  supra,  or  by  provi- 
sions of  like  character  in  earlier  statutes.  Bennett^ 
Admx.j  v.  Bennett  J  102  Ind.  86;  Miller,  Admr.,  v. 
Carmichaelj  98  Ind.  236/  Browning  v.  McCracken,  97 
Ind.  279;  Yearley,  Admr.j  v.  Sharp,  Admr.  y  96  Ind. 
469 ;  Bell  v.  Mousset,  71  Ind.  347 ;  Ten  Brook  v.  Max- 
welly  6  Ind.  App.  353. 

On  the  other  hand  it  has  been  held,  with  like  uni- 
formity, that  if  the  cause  of  action  or  demand  is  in 
favor  of  the  estate,  and  the  procedure  for  its  en- 
forcement is  not  prescribed  by  the  decedents'  estates 
act,  ch.  6,  sections  2365-2621,  Burns'  R.  S.  1894,  the 
practice  as  to  appeals  is  that  prescribed  by  the  civil 
code,  sections  644,  et  acq.,  supra.  Mason  v.  Roll,  130 
Ind.  260 ;  Simmons  v.  Beazel,  125  Ind.  362 ;  Walker, 
Admr.y  v.  Steele,  121  Ind.  436;  Heller  v.  Clark,  103 
Ind.  691;  Hillenberg  v.  Bennett,  Admr.,  88  Ind.  540; 
Willson  V.  Binford,  74  Ind.  424;  Rusk  v.  Chray,  74 
Ind.  231 ;  Merritt  v.  Straw,  6  Ind.  App.  360. 

There  is  also  a  class  of  cases  holding  that  where, 
pending  an  action,  the  death  of  a  party  is  suggested 
and  his  administrator  is  substituted  tlie  appeal  from  a 
decision  therein  is  governed  by  the  decedents*  estates 
act.  Wright  v.  Manns,  111  Ind.  422 ;  May  v.  Hoover,  1 12 
Ind.  455 ;  Holland  v.  Holland,  131  Ind.  196 ;  Louis- 
ville, etc.,  R.  W.  Co.  V.  Etzler,  4  Ind.  App.  31. 

This  class  of  cases  and  that  last  before  cited  estab- 
lish conclusively  that  it  is  not  every  "decision  *  * 
•  growing  out  of  a  matter  connected  with  a  dece- 
dent's estate"  which  is  appealable  under  the  dece- 
dents' estates  act.  And  it  must  be  apparent  that  the 
literal  import  of  the  words  quoted  would  be  fatal  to 
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the  appellant's  standing  in  this  court  for  it  is  clear 
that  the  decision  here  "grows  out  of  a  matter  con- 
nected with  a  decedent's  estate."  It  was  upon  an  al- 
leged liability  of  the  decedent  which  was  sought  to  be 
enforced  against  property  held  and  left  by  him,  and  in 
no  respect  involved  a  personal  liability  of  the  appel- 
lees. If  the  only  reason,  sometimes  asserted  by  the 
cases  and  that  relied  upon  by  the  appellant,  for  limit- 
ing the  time  for  appeals  to  forty  days  from  the  deci- 
sion were  that  it  should  secure  an  early  settlement  of 
the  estate  involved,  that  reason  would  apply  with 
equal  force  where  the  actian  is  by  the  administrator  to 
collect  monevs  due  the  estate  as  where  it  is  for  the  re- 
covery  of  moneys  from  the  estate. 

There  is  still  another  class  of  cases  which  hold  that 
where  the  remedy  is  given  and  the  procedure  is  pre- 
scribed by  the  decedents'  estates  act,  the  right  of  ap- 
peal given  in  that  act  must  be  pursued.  Onlentine  v. 
Wood,  137  Ind.  532;  Webbr.  Simpson,  105  Ind.  327; 
Rinehart  v.  Vail,  Admr.,  103  Ind.  159  ;  Seward  v. 
Clarh,  67  Ind.  289;  Taylor  v.  Burh,  Ear.,  91  Ind. 
252;  Bake  v.  Smiley,  Admr.,  84  Ind.  212;  Koons  v. 
Mellett,  121  Ind.  585. 

In  Gralentine  v.  Wood,  supra,  it  was  said:  "It  has 
often  been  decided  by  this  court  that  the  question  as  to 
whether  an  appeal  is  governed  by  the  above  provi- 
sions depends  upon  whether  the  proceeding  from 
which  the  appeal  is  taken  is  a  proceeding  under  the  de- 
cedents' act,  or  a  proceeding  under  the  code. 

"Where  it  is  sought  to  appeal  from  any  proceeding 
under  the  decedents'  act,  compliance  with  these  pro* 
visions  must  be  had,  but  where  the  proceeding  is  not 
under  this  act,  the  appeal  is  governed  by  the  general 
provisions  upon  the  subject  of  appeals,"  citing  many 
of  the  cases  cited  by  us. 

In  Mason  v.  Roll,  supra,  it  was  said  of  the  pro- 
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viBion  limiting  appeals  to  forty  days:  "This  procedure 
is  applicable  to  cases  where  the  probate  jurisdiction  of 
the  court  is  involved,  but  does  not  govern  appeals  in 
actions  authorized  by  the  code,  not  involving  the  exer- 
cise of  the  probate  jurisdiction  of  the  court." 

In  Koons  v.  Mellett,  supraj  it  vj^as  said:  ^*The  rule  to 
be  deduced  from  the  decisions  upon  the  subject  is  that 
in  all  proceedings  under  the  law  providing  for  the 
settlement  of  a  decedent's  estate,  where  .the  exercise 
of  the  probate  jurisdiction  of  the  court  is  invoked,  the 
appeal  is  governed  by  sections  2609,  2610,  Burns'  R. 
B.  1894  (2454,  2455,  R.  S.  1881)."  Such  are  the  expres- 
sions of  many  of  the  cases. 

It  would  now  seem  necessary  only  to  ascertain 
whether  the  proceeding  in  this  case  was  under  the  de- 
cedents' estates  act  or  not,  to  determine  whether  the 
appeal  was  in  time.  The  appellant's  action  in  form 
and  effect  was  to  enforce,  after  the  executor  was  dis- 
charged, a  claim  for  which  the  estate  would  have  been 
liable  and  the  devisees  not  liable.  It  was  enforceable 
against  the  property  of  the  decedent  during  adminis- 
tration without  regard  to  heirs  or  devisees.  It  is  now 
enforceable,  not  as  a  claim  or  liability  against  the  heirs 
or  devisees,  but  as  against  the  property  in  their  hands, 
which  property  was  subject  to  the  liability  before  the 
death  of  the  testator,  after  his  death  and  during  ad- 
ministration and  after  his  death  when  administration 
is  closed.  The  right  to  enforce  the  liabilitj^  of  the  de- 
cedent against  his  property,  after  his  estate  is  settled, 
is  not  a  right  common  to  all  creditors,  nor  does  it  exist 
except  by  statute.  The  statute  which  gives  this  right, 
sections  2597-2608,  Burns'  R.  S.  1894,  is  relied  upon  by 
the  appellant,  who  is  alleged  to  come  within  its  excep- 
tion bv  reason  of  nonresidence. 

This  right  is  now  and  throughout  all  of  the  revisions 
of  the  statutes  since  it  was  given  in  this  State,  has 
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been  given  and  the  manner  of  its  enforcement  has  been 
prescribed  in  and  by  what  has  been  known  as  the  de- 
cedent's estates  act,  or  that  division  or  chapter  of 
the  statutes  conferring  the  jurisdiction  and  prescrib- 
ing the  procedure  for  the  enforcement  of  rights 
against  the  estates  of  decedents.  Sections  23,  24,  B. 
S.  1831,  pp.  166,  167;  sections  426-442,  R.  S.  1843,  pp. 
566-568;  sections  178-187,  2  R.  S.  1852,  pp.  289,  290; 
sections  2597-2608,  Burns'  R.  S.  1894. 

While  the  last  revision  was  not  by  legislative  au- 
thority it  simply  copies  with  head  notes  and  citations 
the  acts  of  1881  entitled  "An  act  providing  for  the  set- 
tlement and  distribution  of  decedents'  estates."  Acts 
1881,  p.  423.  It  is  by  section  216,  et  seq.^  of  this  act  that 
the  appellant's  right  is  given  and  the  procedure  for  its 
enforcement  is  prescribed.  These  provisions  are  con-, 
nected,  in  the  orderly  arrangement  of  the  statute  for 
the  settlement  of  decendents'  estates,  with  sections 
relating  to  the  final  settlement  of  administration  and 
the  distribution  of  the  property  among  the  heirs  or  de- 
visees; and,  conceding  their  constitutional  validity, 
they  are  connected  with  the  subject  of  the  act  as  ex- 
pressed in  its  title. 

By  the  provisions  of  R.  S.  1831,  supra^  the  rights  of 
nonresidents  and  those  under  disability  were  secured, 
upon  final  settlement  of  administration,  by  the  bond 
of  the  distributee  and  the  right  to  open  the  settle- 
ment. By  the  later  provisions  cited,  the  right  was 
given  to  such  persons  for  enforcement  against  the 
property  distributed,  without  requiring  the  often  im- 
possible thing,  the  execution  of  a  bond,  and  without 
withholding  indefinitely  the  settlement  by  the  admin- 
istrator or  permitting,  for  this  purpose,  the  opening  of 
the  settlement.  The  security  to  the  class  of  creditors 
named  is  in  the  property  first,  and  subsequently 
against  the  heir,  if  he  has  parted  with  the  property,  but 
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in  no  event  beyond  the  value  of  the  property.  That 
these  provisions  were  designed  to  be  connected  with 
the  general  scheme  or  system  of  laws  for  the  settle- 
ment of  decedents'  estates  is  further  shown  by  the 
fact  that  in  an  earlier  provision,  section  2465,  Burns' 
R.  S.  1894,  that  relating  to  the  filing  of  claims,  it  is 
provided  that  "if  not  filed  at  least  thirty  days  before 
final  settlement  of  the  estate,  it  shall  be  barred,  except 
as  hereinafter  provided  in  case  of  liabilities  of  heirs, 
devisees  and  legatees." 

If  the  rule  of  the  decisions  last  cited  is  not  to  be 

m 

overturned,  it  must  be  held  that,  the  right  being  given 
and  the  procedure  prescribed  by  the  decedents'  es- 
tates act,  the  appeal  is  not  in  time.  Against  this  con- 
clusion, it  is  said  by  the  learned  counsel  for  the  appel- 
lant, that  section  2598,  Burns'  R.  S.  1894,  permits  the 
proceeding  to  "be  instituted  in  any  courts  of  compe- 
tent jurisdiction,"  implying  that  it  need  not  be  in- 
stituted in  the  court  granting  the  letters  of  adminis- 
tration, but  may  be  brought  according  to  the  domicile 
of  the  heir,  or  the  location  of  the  property.  Conceding 
this  implication,  it  does  not  enforce  the  conclusion 
that  the  "court  of  competent  jurisdiction"  does  not  sit 
upon  the  question  in  the  exercise  of  its  probate  au- 
thority as  conferred  by  the  very  statute  from  which 
appellant's  right  is  derived. 

In  Nohle  v.  McOinnis,  55  Ind.  528,  was  announced  a 
proposition  which  all  must  concede  is  true:  "The  cir- 
cuit courts  have  now  conferred  upon  them  a  probate 
jurisdiction,  which  is  separate  and  distinct  from  their 
general  jurisdiction  in  civil  causes;  and  their  methods 
of  proceeding,  in  the  exercise  of  their  probate  jurisdic- 
tion, are  equally  separate  and  distinct  from  those  pre- 
scribed by  the  code  of  civil  procedure  in  ordinary  civil 
actions.  All  matters  touching  decedents'  estates, 
wills,  administrators,  executors,  guardians,  and  heirs, 
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and  all  businesB  transacted  in  relation  thereto,  in  said 
courts,  are  required  to  be  kept  separate,  in  proper 
books  prepared  for  that  purpose,  in  the  same  manner 
as  when  the  courts  of  common  pleas  had  the  exclu- 
sive original  jurisdiction  of  the  probate  business  of  the 
State,  and  such  probate  jurisdiction,  since  it  has  been 
transferred  to  the  circuit  courts,  is  still  as  much  a  sep- 
arate  and  independent  jurisdiction  as  when  it  was  ex- 
ercised by  the  courts  of  common  pleas." 

But  the  language  of  the  statute,  "any  court  of  com- 
petent jurisdiction,"  conveys  no  more  force  than  to 
have  said  "the  court  of  competent  jurisdiction,"  for 
it  does  not  permit  a  choice  between  the  probate  and 
civil  jurisdiction  of  the  courts,  and  it  was  employed 
rather  with  reference  to  the  locality  of  the  court:  than 
as  to  the  character  of  its  jurisdiction. 

The  proceeding  defined  by  the  statute  is  "by  peti- 
tion," the  usual  method  of  invoking  the  probate  juris- 
diction of  the  courts  and  an  obsolete  method  of  invok- 
ing their  civil  jurisdiction.  A  research  of  all  of  the  de- 
cisions under  the  statute  permitting  the  decedents' 
creditors  to  pursue  the  property  left,  after  final  settle- 
ment, discloses  that  they  were  instituted  in  the  Com- 
mon Pleas  court  where  the  probate  jurisdiction  then 
resided. 

We  conclude,  therefore,  that  the  proceeding  was 
under  the  decedents'  estates  act,  and  must  be  gov- 
erned, as  to  the  appeal,  by  that  act  and  that  the 
transcript  was  not  filed  in  time. 

The  appeal  is  dismissed. 

On  Petttion  to  Reinstate. 

Hackney,  J. — One  contention  on  the  petition  to  re- 
instate the  appeal  herein  is  that,  independent  of  the 
statute,  the  creditor  of  a  decedent  has  a  right  of  action 
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against  an  heir  to  recover  the  debt  from  the  anoeBtral 
property  distributed  to  the  heir,  by  a  suit  in  equity. 
If  this  were  true  the  right  of  appeal  would,  neverthe- 
less, be  subject  to  the  provisions  of  the  statute.  But 
the  enforcement  of  a  decedent's  debt,  if  not  filed  thirty 
days  before  final  settlement  of  the  estate,  is  barred, 
section  2465,  Burns'  R.  S.  1894,  except  as  the  same  is 
saved  by,  and  upon  the  conditions  stated  in  section 
2597,  Burns'  R.  S.  1894.  If  it  were  not  for  the  latter 
section  the  former  would  completely  wipe  out  any 
such  claim,  and  it  is  necessary  to  the  enforcement  of 
every  such  claim  to  look  to  said  section  2597  for  the 
right  and  the  conditions  upon  which  it  may  be  exer- 
cised. 

It  is  further  contended  that  we  erred  in  holding  that 
an  action  of  this  character  is  subject  only  to  the  juris- 
diction of  the  court  in  which  the  estate  is  settled.  It 
was  neither  our  purpose  nor  privilege  to  decide 
whether  the  federal  courts  or  the  courts  of  other  states 
than  Indiana  have  jurisdiction  in  such  cases,  neither 
did  we  hold  that  the  court  in  which  the  estate  is  set- 
tled has  exclusive  jurisdiction.  We  simply  held  that 
the  statute  places  such  cases  within  the  probate  juris- 
diction of  the  courts  of  this  State  and  that,  under  the 
numerous  decisions  of  this  court,  when  a  right  of  ac- 
tion is  given  and  the  procedure  is  prescribed  by  the 
decedents'  estates  act  the  appeal  in  such  case  must 
be  governed  by  the  same  act.  This  is  true  whether, 
strictly  speaking,  the  jurisdiction  is  probate  or  civil. 
The  right  and  its  incidents  may  not  be  severed  in 
respect  to  the  practice. 

The  petition  is  overruled. 
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Wallace  v.  The  State. 

[No.  18,064    Filed  May  18,  1897.] 

Ckdonal  Law. — Kidnapping, — Residence  of  Bsrson  Carried  Away, 
— Statute  CoTistrued, — It  is  not  neoessaiy  in  a  prosecution  for  kid- 
napping, under  section  1988,  Bums'  B.  S.  1894  (1915,  R.  S.  1881), 
to  prove  that  the  persons  carried  away  had  acquired  a  permanent 
residence  at  the  place  from  which  they  were  so  taken;  proof  that 
such  persons  were  at  a  place  where  they  had  a  right  to  be  is  suffi- 
cient. 

From  the  Marion  Criminal  Court.  Affirmed. 
Smiley  N.  Chambers,  for  appellant. 

W.  A.  KetchaMy  Attorney-General,  C.  O.  Hadley 
and  C.  8.  Wiltsie,  for  State. 

Howard,  J. — ^It  is  provided  in  section  1988,  Bums' 
R.  S.  1894  (1915,  K.  S.  1881),  that  "Whoever  kidnaps, 
or  forcibly  or  fraudulently  carries  off  or  decoys  from 
his  place  of  residence,  or  arrests  or  imprisons  any 
person,  with  the  intention  of  having  such  person  car- 
ried away  from  his  place  of  residence,  unless  it  be  in 
pursuance  of  the  laws  of  this  state  or  of  the  United 
Btates,  is  guilty  of  kidnapping,  and,  upon  conviction 
thereof,  shall  be  fined  not  more  than  than  five  thou- 
sand dollars  nor  less  than  one  hundred  dollars,  and 
be  imprisoned  in  the  state  prison  not  more  than  four- 
teen years  nor  less  than  two  years.^' 

Under  this  statute  it  was  charged  that  appellant, 
with  another,  at  and  in  the  county  of  Marion,  and 
State  of  Indiana,  on  the  24th  day  of  April,  1896,  "did 
then  and  there,  feloniously,  knowingly,  and  fraud- 
ulently carry  off  and  decoy  and  kidnap  Arizona  Wil- 
son and  Bosa  Wilson  from  their  then  place  of  resi- 
dence in  the  city  of  Indianapolis,  Indiana,  and  carry 
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the  said  Arizona  Wilson  and  Rosa  Wilson  away  from 
their  then  place  of  residence  in  the  said  city  and 
county  aforesaid,  into  the  city  of  Evansville,  Indiana, 
said  acts  not  being,  then  and  there,  done  in  pursuance 
of  the  laws  of  the  State  of  Indiana  or  of  the  United 
States,"  etc. 

The  cause  was  submitted  to  the  court  for  trial,  re- 
sulting in  a  finding  of  guilty,  followed  by  a  judgment 
that  appellant  be  fined  in  the  sum  of  flOO.OO  and  be 
imprisoned  in  the  Reform  School  for  Girls  and 
Woman's  Prison  for  two  years. 

It  is  contended  that  the  finding  is  not  sustained  by 
sufficient  evidence.  This  contention  is  based  upon 
the  claim  that  it  is  not  established  by  the  evidence 
that  the  children  kidnapped  had  acquired  a  residence 
in  Indianapolis  at  the  time  they  were  taken  from  that 
city  by  appellant. 

It  appears  from  the  evidence,  as  fairly  stated  in  the 
brief  of  appellant's  counsel,  "That  the  father  and 
mother  of  these  two  little  girls,  with  their  older 
brother,  had  formerly  made  their  home  in  Texas;  that 
the  little  girls  were  acrobats,  and  that  they  were 
traveling  over  the  country,  giving  exhibitions  by  them- 
selves, and  also  at  times  in  connection  with  other 
shows;  that  some  three  weeks  before  the  date  of  the 
alleged  offense  the  family  was  stranded  at  Danville, 
Illinois,  with  the  intention  of  going  from  there  to 
Chicago  when  they  could  raise  means  to  do  so,  and 
while  there  some  negotiations  were  made  with  an- 
other show  with  a  view  of  joining  with  it  in  giving 
exhibitions  throughout  the  country;  that  while  there 
the  father  sent  the  boy  and  the  two  little  girls  to  In- 
dianapolis for  the  purpose  of  giving  some  exhibitions 
to  raise  money  with  which  to  carry  them  to  Chicago, 
and  with  the  intention  that  when  the  money  was  so 
raised,  for  them  to  return  to  him  at  Daaville;  that 
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was  no  intention  at  that  time,  nor  at  any  time, 
clie  father  and  mother  going  to  Indianapolis  at  all; 
and  that  while  they  [the  sisters  and  their  brother] 
v^'ere  here  the  alleged  kidnapping  took  place;  that  the 
father  and  mother,  after  the  children  had  been  [re- 
covered] and  taken  in  custody  by  the  authorities,  came 
to  Indianapolis  for  the  sole  purpose  of  assisting  in  the 
prosecution  of  this  appellant  and  her  co-defendant, 
Osborn." 

This  evidence  undoubtedly  shows  that  for  many 
l>urposes  the  children  had  not  acquired  a  residence  in 
Indianapolis  at  the  time  when  they  were  kidnapped. 
Had  they  been  male  citizens  of  the  United  States  and 
twenty-one  years  of  age,  they  would  not  be  residents 
so  as  to  be  entitled  to  vote.  Nor  had  they  acquired  a 
residence  so  as  to  be  entitled  to  support  as  poor  per- 
sons. That  is,  they  had  not  acquired  a  permanent  resi- 
dence; they  were  not  domiciled  at  Indianapolis.  But 
we  think  they  .were  residents  in  the  sense  contem- 
plated in  the  statute  cited.  They  were  at  a  place 
where  they  had  a  right  to  be,  at  the  place  to  which 
they  had  been  sent  by  their  parents.  They  were  there 
engaged  with  their  elder  brother,  and  in  his  care,  in 
the  business  in  which  their  parents  had  requested 
them  to  engage.  The  law  had  not  therefore  ceased 
to  throw  its  protecting  arm  around  them  when  they 
were  approached  by  and  subjected  to  the  wiles  of  the 
kidnapper. 

"Residence,"  as  said  in  Anderson's  Law  Diet.,  "may 
import  temporary  sojourn  or  permanent  domicile.'' 
And  it  is  there  added:  "The  precise  meaning  depends 
upon  the  purpose  and  phraseology  of  the  particular 
statute." 

The  purpose  of  the  statute  here  under  consideration 
certainly  was  not  that  a  child  might  be  kidnapped  at 
its  father's  house,  but  not  if  it  were  on  a  visit  at  a 
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friend's  in  a  near  or  distant  city.  Ttie  evident  purpose 
was  rather  to  provide  against  the  kidnapping  of  a  per- 
son from  any  place  where  he  has  a  right  to  be,  whether 
that  be  the  place  of  his  "temporary  sojourn  or  perma- 
nent domicile/^  A  child  may  be  kidnapped,  not  only 
from  its  domicile,  or  the  home  of  its  parents,  but  like- 
wise from  a  neighbor's  house,  from  church,  or  school, 
or  hotel,  from  a  hall  of  public  entertainment,  or,  in 
fact,  from  any  place  where  it  has  a  right  to  be;  and  it 
is  in  that  sense  that  the  wt>rd  residence  is  here  used. 
We  do  not  think  there  can  be  any  doubt  as  to  the 
meaning  of  the  statute. 
Judgment  affirmed. 


Townsend  v.  The  State. 

[No.  18,128.    FUed  May  18,  1897.] 


IS  197      llfArUKAhGAB.'^Waste  Of  .^Constitutional  Law.--8eoti^ 

150  S  ^*  ^'  ^^^*  declaring  that  burning  natural  gas  in  flambeau  lights  is 

151  SM  a  wasteful  use  thereof,  and  forbidding  such  use  under  penalty  of 
jiM  582  fill®'  ^  ^ot  in  violation  of  the  fifth  and  fourteenth  amendments  to 
|i^    \^        the  federal  constitution,  providing  that  no  person  shall  be  de|»ived 

155  475         of  his  property  without  due  process  of  law.    pp,  BSesss, 

156  166  SAinE. — BiU  of  Rights. — A  statute  prohibiting  the  burning  of  natural 
147  6^  gas  for  illuminating  purposes  in  flambeau  lights  is  not  in  violation 
158  368  of  section  1  of  the  Bill  of  Rights,  which  guarantees  to  every  person 
147  6S4        Ufe,  liberty,  and  pursuit  of  happiness,    p.  6J87, 

2S2.J£  BAME^'-Waste  Of  ^Constitutional  Law,— A  statute  prohibiting  the 
waste  of  natural  gas  being  within  the  police  power,  a  determination 
by  the  legislature  that  the  burning  of  natural  gas  in  flambeau  lights 
is  a  wasteful  use  is  conclusive  on  the  courts.    pp»  6SS,  634. 

Constitutional  IaKW,— Unjust  Statute.— VHas^hiex  a  statute  en- 
croaches upon  the  natural  rights  of  the  citizen  is  a  legislative  and 
not  a  judicial  question,  and  courts  cannot  overthrow  it  upon  that 
ground,    p.  634. 

Same. — Legislative  Power ,  Limitations  Of. — The  only  limitations 
upon  the  power  of  the  legislature  are  those  imposed  by  the  state 
and  federal  constitutions  and  the  treaties  and  acts  of  oongreB. 
pp.  634'  635. 
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. — Recital  in  Statute  of  Fact  Ascertained^  Not  a  Judicial  Act — 
The  recital  in  a  statute  of  a  fact  which  the  legislature  ascertained 
by  investigation  in  order  to  apply  the  proper  remedy  by  legislation, 
is  a  legislative  and  not  a  judicial  act,  and  therefore  not  in  violation 
of  section  1  of  article  7  of  the  constitution,  providing  that  ''the  judi- 
cial power  of  the  State  shall  be  vested  in  a  Supreme  Court,  in  cir- 
cuit courts,  and  in  such  other  courts  as  the  General  Assembly  may 
establish."    p.  636. 

Appeal  and  Error. — QiuUiflcations  of  Jitror«.— The  question  of  a 
juror's  qualification  to  sit  on  a  jury  can  be  presented  on  appeal  only 
by  a  bill  of  exceptions,    p,  6S6, 

Same. — Misconduct  of  Court. — A  statement  by  the  trial  judge,  while 
the  jury  is  being  impaneled  to  try  a  defendant  charged  by  the  State 
with  the  violation  of  the  statute,  that  the  jury  is  not  to  try  the  con- 
stitutionality of  the  statute,  is  not  reversible  error,  where  no  motion 
was  made  to  discharge  the  jury,  and  the  judge  at  the  proper  time 
instructed  the  jury  that  they  were  the  judges  of  the  law.    p.  637, 

Natural  Gas. — Waste  by  Flambeau  Lights. —Continuous  Offense. — 
Evidence. — ^The  offense  of  wasting  natural  gas  by  burning  it  in  a 
flambeau  light  in  violation  of  section  2816,  Bums'  R,  S.  1894,  is  a 
continuous  one,  and  the  admissibility  of  evidence  showing  a  viola- 
tion of  the  statute  at  other  times  prior  to  the  time  charged  in  the 
indictment  is  not  error,    p.  638. 

Prom  the  Blackford  Circuit  Court.    Affirmed. 

John  Cantwellj  S.  W.  Cantwell  and  L.  B.  Simmons^ 
for  appellant 

W.  A.  Ketchamj  Attorney-General,  Merrill  MooreSy 
Jay  A.  Htndman,  A.  M.  WaltZy  J.  C.  Blacklidge  and 
C.  C.  Shirley y  for  appellee. 

McCabe,  J. — ^The  appellant  was  prosecuted  before 
a  justice  of  the  peace  by  affidavit  charging  that  on  the 
9th  day  of  October,  1895,  and  at  divers  other  times 
at  said  county  of  Blackford  and  State  of  Indiana,  be- 
fore that,  he  did  then  and  there  knowingly  and  un- 
lawfully u«e,  light,  and  bum  natural  gas  for  illumin- 
ating purposes  in  what  is  known  as  flambeau  light. 
The  justice  overruled  a  motion  to  quash  the  affida- 
Voi,.  147—40 
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vit  and  upon  a  trial  found  the  defendant  guilty,  as- 
sessing his  fine  at  fl.OO  and  rendered  judgment  upon 
the  finding  and  for  costs,  from  which  he  appealed  to 
the  Blackford  Circuit  Court.  He  there  renewed  his 
motion  to  quash  which  that  court  overruled,  and  upon 
his  plea  of  not  guilty  a  jury  upon  a  trial  found  him 
guilty,  fixing  his  punishment  at  a  fine  of  fl.OO,  upon 
which  the  court  rendered  judgment  over  appellant's 
motion  for  a  new  trial.  The  assignment  of  errors  calls 
in  question  the  rulings  above  named,  which  rulings  are 
the  only  questions  presented  by  this  appeal. 

The  statute,  with  a  violation  of  which  appellant 
was  charged  in  the  affidavit,  provides  that:  "The  use 
of  natural  gas  for  illuminating  purposes,  in  what  are 
known  as  fiambeau  lights,  is  a  wasteful  and  extrava- 
gant use  thereof,  and  is  dangerous  to  the  public  good, 
and  it  shall  therefore  be  unlawful  for  any  company, 
corporation,  or  person,  for  hire,  pay  or  otherwise,  to 
use  natural  gas  for  illuminating  purposes  in  what  are 
known  as  flambeau  lights  in  cities,  towns,  highways 
or  elsewhere:  Provided^  That  nothing  herein  contained 
shall  be  construed  as  to  prohibit  any  such  company, 
corporation,  or  person  from  the  necressary  use  of  such 
gas  in  what  are  know  as  'jumbo'  burners  enclosed  in 
glass  globes,  or  lamps  or  by  the  use  of  other  burners  of 
similar  character  so  enclosed,  as  will  consume  no 
more  gas  than  said  'jumbo'  burners."  Sectibn  2316, 
Burns'  E.  S.  1894  (Acts  1891,  p.  55,  section  1). 

Section  3  of  the  act  provides  that  on  conviction  the 
person  so  convicted  shall  be  deemed  guilty  of  a  mis- 
demeanor and  fined  in  any  sum  not  exceeding  f25.00, 
and  for  a  second  offense  in  any  sum  not  exceeding 
1200.00.  Section  2318,  Burns'  B.  S.  1804  (Acts  1891, 
p.  55,  section  3). 

It  is  contended  that  the  circuit  court  ought  to  have 
sustained  the  motion  to  quash  the  affidavit  because 
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the  act  violates  the  provision  in  the  fourteenth  amend- 
ment to  the  federal  constitution  that  no  state  shall 
**deprive  any  person  of  life,  liberty  or  property  without 
due  process  of  law,'^  in  that  it  deprives  the  owner  of  a 
gas  well  of  his  property  in  the  gas;  and  also  that  it 
violates  the  fifth  amendment  of  the  federal  constitu 
tion  providing  that  "no  person  shall  be  deprived  of  life, 
liberty  or  property  without  due  process  of  law."  Also 
that  it  violates  section  1,  of  the  Bill  of  Rights  of  the 
state  constitution,  declaring  "that  all  men  are  created 
equal;  that  they  are  endowed  by  their  Creator  with 
certain  inalienable  rights;  that  among  these  are  life, 
liberty  and  the  pursuit  of  happiness ;"  also  the  twenty- 
first  section  providing  that:  "No  man's  property  shall 
be  taken  by  law  without  just  compensation;"  and  also 
section  twenty-three  providing  that :  "The  General  As- 
sembly shall  not  grant  to  any  citizen,  or  class  of  citi- 
zens, privileges  or  immunities  which  upon  the  same 
terms  shall  not  equally  belong  to  all  citizens."  Coun- 
sel have  not  pointed  out  or  explained  how  the  act  vio- 
lates this  last  provision  in  the  Bill  of  Rights,  nor  do 
we  see  or  know  how  it  can  do  so  and  hence  we  con- 
clude that  it  does  not. 

Nor  have  they  pointed  out  or  explained  how  it  vio- 
lates the  provision  securing  the  inalienable  right  to 
life,  liberty  and  the  pursuit  of  happiness  to  each  in- 
dividual, and  we  are  unable  to  perceive  how  it  does  so. 
While  our  republican  government  guarantees  the 
right  to  pursue  one's  own  happiness,  yet  that  govern- 
ment is  charged  with  the  duty  of  protecting  others 
than  appellant  in  the  pursuit  of  their  happiness,  and 
hence  the  inalienable  right  to  pursue  one's  own  happi- 
ness must  necessarily  be  subject  to  the  same  right  in 
all  others.  Hence  when  that  right  is  asserted  in  such 
a  manner  as  to  conflict  with  the  equal  right  to  the 
same  thing  in  others,  it  is  not  an  inalienable  rights  nor 


628  SUPREME  COURT  OP  INDIANA, 

% 

Townsend  v.  The  State. 

a  right  at  all,  but  is  a  wrong.  This  demonetrates  the 
wisdom  of  the  maxim  that  true  liberty  must  be  reg- 
ulated and  restrained  by  law.  If,'  therefore,  it  makes 
appellant  happy  to  waste  natural  ga-s  for  the  want  of 
which  others  are  made  to  suffer  and  be  unhappy,  as 
the  direct  result  of  such  waete,  then  the  pursuit  of 
such  happiness  is  not  an  inalienable  right  but  a  posi- 
tive wrong.  That  leaves  no  objection  to  consider  ex- 
cept that  it  deprives  the  individual  of  property  with- 
out due  process  of  law,  or  without  compensation  in 
violation  of  the  provisions  quoted  from  the  federal 
and  state  constitutions. 

It  is  agreed  on  both  sides  that  the  act  is  an  exer- 
cise of,  and  that  it  calls  into  exercise  the  police  power 
of  the  State. 

It  is  true  that  natural  gas  when  brought  to  the  sur 
face  and  secured  in  pipes  is  property  belonging  to  the 
person  in  whose  pipes  it  is  secured.    State,  ex  reZ.,  v. 
Indiana^  efc.,  Mining  Co.,  120  Ind.  576;  Jamieson  v. 
Indiana,  etc.,  Oil  Co.,  128  Ind.  655. 

But  the  act  in  no  way  deprives  the  owner  of  the  full 
and  free  use  of  his  property.  It  restrains  him  from 
wasting  the  gas  to  the  injury  of  others,  to  the  injury  of 
the  public. 

It  might  present  a  very  different  and  serious  ques- 
tion whether  the  legislature  has  the  power  to  prevent 
him  from  wasting  his  ow^n  property,  if  by  so  doing  he 
in  no  way  injured  others  as  appellant's  learned  coun- 
sel erroneously  assume. 

In  People's  Gas  Co.  v.  Tyner,  131  Ind.,  at  pp.  281,  282, 
this  court,  appropriating  the  language  of  the  Supreme 
Court  of  Pennsylvania  in  Westmoreland,  etc.,  Ous  Co.  v. 
DeWitt,  130  Pa.  St.  235, 18  Atl.  724,  said:  "Water  and 
oil,  and  still  more  strongly  gas,  may  be  classed  by 
themselves,  if  the  analogy  be  not  too  fanciful,  as  min- 
erals ferae  naturae.  In  common  with  animals,  and  un- 
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like  other  minerals,  they  have  the  power  and  tendency 
to  escape  without  the  volition  of  the  owner.  Their 
^fugitive  and  wandering  existence  within  the  limits  of 
a  i>articular  tract  is  uncertain/  ♦  ♦  ♦  They  be- 
long to  the  owner  of  the  land,  and  are  a  part  of  it,  so 
long  as  they  are  on  or  in  it,  and  are  subject  to  his  con- 
trol; but  when  they  escape,  and  go  into  other  land,  or 
come  under  another's  control,  the  title  of  the  former 
owner  is  gone.  Possession  of  the  land,  therefore,  is 
not  necessarily  possession  of  the  gas.  If  an  adjoin- 
ing, or  even  a  distant,  owner,  drills  his  own  land,  and 
taps  your  gas,  so  that  it  comes  into  his  well  and  under 
his  control  it  is  no  longer  yours  but  his."  It  is  not  to 
prevent  an  adjoining  or  a  distant  owner  from  doing 
this  that  the  act  in  qifestion  was  passed.  But  it  was 
to  prevent  him  from  needlessly  wasting  the  gas  which 
he  is  drawing  from  the  general  reservoir  which  nature 
has  furnished,  and  which  experience  and  prudence 
teach  is  liable  to  be  exhausted.  It  was  further  said 
in  the  Tyner  case,  from  which  we  have  just  quoted: 
**The  rule  that  the  owner  has  the  right  to  do  as  he 
pleases  with  or  upon  his  own  property  is  subject  to 
many  limitations  and  restrictions,  one  of  which  is  that 
he  must  have  due  regard  for  the  rights  of  others.  It 
is  settled  that  the  owners  of  a  lot  may  not  erect  and 
maintain  a  nuisance  thereon  whereby  his  neighbors 
are  injured." 

By  the  Tyner  case,  supra,  this  court  has  likened 
natural  gas  and  laws  regulating  the  same  to  wild  ani- 
mals and  laws  regulating  the  taking  of  such  animals. 
The  Supreme  Court  of  Minnesota  in  State  v.  Rodman^ 
58  Minn.  393,  59  N.  W.  1098,  having  under  considera- 
tion the  constitutionality  of  a  certain  game  law  of 
that  state,  said:  "We  take  it  to  be  the  correct  doctrine 
in  this  country  that  the  ownership  of  wild  animals,  so 
far  as  they  are  capable  of  ownership,  is  in  the  State, 
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not  as  proprietor,  but  in  its  sovereign  capacity,  as  the 
representative,  and  for  the  benefit,  of  all  its  people  in 
common.  The  preservation  of  such  animals  as  are 
adapted  to  consumption  as  food,  or  to  any  other  use- 
ful purpose,  is  a  matter  of  public  interest;  and  it  is 
within  the  police  power  of  the  State,  as  the  represen- 
tative of  the  people  in  their  united  sovereignty,  to 
enact  such  laws  as  will  best  preserve  such  game,  and 
secure  its  beneficial  use  in  the  future  to  the  citizens, 
and  to  that  end  it  may  adopt  any  reasonable  regula- 
tions, not  only  as  to  time  and  manner  in  which  such 
game  may  be  taken  and  killed,  but  also  by  imposing 
limitations  upon  the  right  of  property  in  such  game 
after  it  has  been  reduced  to  possession." 

Fish  law^s  are  of  the  same -general  nature.  And 
their  constitutionality  has  been  upheld. 

In  Gentile  v.  State,  29  Ind.,  at  pp.  415,  417,  it  was 
said:  ^The  proposition  is,  that  the  legislature  ^has  no 
power  to  pass  a  law  denying  or  abridging  the  right  of 
the  people  of  the  State  to  fish  in  their  own  waters,  and 
upon  their  own  soil,  at  pleasure;'  that  land  owners 
derive  titles  from  the  United  States,  and  their  grants 
include  all  unnavigable  streams  of  water  passing 
over  their  lands,  with  the  exclusive  right  to  fish 
•  therein,  within  their  own  boundaries;  and  that  where 
the  land  bounds  on  such  a  stream,  the  stream  is  the 
common  property  of  the  adjoining  proprietors,  who 
have  the  exclusive  right  of  fishing.  And  it  is  claimed 
that  this  right  to  fish  may  be  exercised  at  all  times, 
at  the  will  of  the  land  owner,  and  is  not  subject  to  be 
controlled,  restrained  or  abridged  by  the  legislature. 
♦  ♦  ♦  The  proposition  of  appellant's  counsel  Is 
erroneous,  in  confounding  the  exclusive  right  of  the 
owner  of  the  stream  to  fish  therein,  with  the  right  of 
the  property  in  the  fish  before  they  are  taken.  But 
fish  are  ferae  naturae,  and  as  far  as  any  right  of  prop- 
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erty  in  them  can  exist,  it  is  in  the  public,  or  is  com- 
mon to  all.  No  individual  property  in  them  exists 
until  they  are  taken  and  reduced  to  actual  possession. 
2  Black.  Com.  392.  They  are  natives  of  the  water; 
it  is  there  they  generate  and  live  and  grovr,  and 
DO  individual  property  in  them  can  attach  whilst 
they  remain  there  free.  But,  as  they  are  valuable  for 
food,  the  public  has  an  interest  in  their  protection  and 
growth.  •  ♦  ♦  The  same  principle  precisely  is  in- 
volved in  the  numerous  game  laws  of  this  and  other 
states,  the  constitutionality  of  which,  we  believe, 
has  never  been  seriously  controverted.  Whether  the 
fish  inhabiting  most  of  the  water  courses  of  this 
State  are  sufficiently  numerous  or  valuable  to  re- 
quire or  justify  the  enactment  of  this  statute,  is  a 
question  for  the  legislature  alone,  and  with  which 
the  courts  have  nothing  to  do.  The  question  pre- 
sented here  is,  had  the  legislature  the  power,  under 
the  constitution,  to  enact  the  law?  And  if  so,  then 
if  it  be  found  impolitic,  the  remedy  is  by  an  applica- 
tion to  the  legislature  for  its  repeal.  ♦  ♦  ♦  We 
find  nothing  in  the  constitution  restricting  the  power 
of  the  legislature  over  the  subject,  and  therefore  hold 
the  statute  constitutional."  To  the  same  effect  and 
following  that  case  are  State  v.  Hockett,  29  Ind.  302; 
State  V.  Boone,  30  Ind.  225;  and  Stuttsman  v.  State,  57 
Ind.  119.  The  principle  governing  in  these  cases  is 
very  much  in  point  in  the  question  now  before  us. 

It  was  for  the  preservation  of  the  fish  for  the  bene- 
fit of  all  the  people  of  the  State  that  that  statute  was 
enacted  prohibiting  the  taking  of  any  fish  in  any  way 
for  a  period  of  two  years  from  and  after  the  taking 
effect  of  the  act,  even  by  an  owner  of  the  lake,  stream 
or  river,  and  even  though  the  fish  were  to  be  used  in 
the  laudable  supply  of  needed  food.  That  was  the  as- 
sertion of  a  far  greater  and  more  sweeping  power  than 
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is  involved  in  the  act  now  before  us.    It  only  attempts 
to  restrain  all  persons  from  drawing  from  the  general 
reservoir  of  nature  a  needless  amount  of  natural  gas 
only  to  be  wasted.    All  persons  in  the  State  are  far 
more  interested  in  preventing  such  needless  waste  of 
gas  than  they  were  in  preventing  the  owners  of  lakes 
and  streams  from  taking  any  fish  at  all  therefrom  for 
a  period  of  two  years,  though  for  necessary  food.   To 
the  same  effect  are  Commonwealth  v.  Gilbert^  160  Mass. 
157^  35  N.  £.  454 ;  Commomvealth  v.  Look,  108  Mass. 
452;  Commonwealth  v.  Alger,  7  Cush.  53;  Common' 
wealth  V.   Tewksbury^   11  Mete.  (Mass.)  55 ;   Cole   v. 
Ea^tham,  133  Mass.  65;  Rideout  v.  Knox,  148  Mass. 
368,  19  N.  E.  390;  Blair  v.  Forehand,  100  Mass.  136; 
Phelps  V.  Racey,  60  N.  Y.  10 ;  Davis  v.  State,  68  Ala. 
68,   44  Am.  Rep.  128 ;  Lawton  v.  Steele,  152  U.  S.  133. 
The  case  of  Commonwealth  v.  Tewksbury,  supra,  was  a 
case  in  which  Tewksbury  was  indicted  for  the  viola- 
tion of  a  statute  of  Massachusetts  providing  that: 
"Any  person  who  shall  take,  carry  away  or  remove,  by 
land  or  by  water,  any  stones,  gravel  or  sand,  from  any 
of  the  beaches  in  the  town  of  Chelsea,    ♦    ♦    ♦    shall 
for  each  offense,  forfeit  a  sum  not  exceeding  f 20.00," 
etc.     He  defended  on  the  grounds  that  he  was  the 
owner  of  the  land  in  fee  and  the  statute  did  not  in- 
tend to  prohibit  the  owner  from  taking  gravel  from  it; 
and  if  the  statute  did  so  intend  it  was  unconstitutional 
under  article  ten  of  the  declaration  of  rights,  which, 
like  our  own  constitution,  provided  that  "no  part  of 
the  property  of  any  individual  can  be  taken  from  him 
or  applied  to  public  uses  without  making  him  reason- 
able compensation  therefor."    The  great  jurist.  Chief 
Justice  Shaw,  delivering  the  judgment  of  the  court 
said :  "The  court  are  of  opinion  that  such  a  law  is  not 
a  taking  of  property  for  public  use,  within  the  mean- 
ing of  the  constitution,  but  is  a  just  and  legitimate  ex- 
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ercise  of  the  power  of  the  legislature  to  regulate  and 
restrain  such  particular  use  of  property  as  would  be 
inconsistent  with,  or  injurious  to,  the  rights  of  the 
public.  All  property  is  acquired  and  held  under  the 
tacit  condition  that  it  shall  not  be  so  used  as  to  injure 
the  equal  rights  of  others,  or  to  destroy  or  greatly  im- 
*pair  the  public  rights  and  interests  of  the  community. 
*  *  ♦  Without  hazarding  an  opinion  upon  any  other 
question,  we  think  that  a  law  prohibiting  an  owner 
from  removing  the  soil  composing  a  natural  embank- 
ment to  a  valuable,  navigable  stream,  port  or  harbor, 
is  not  such  a  taking, 'such  an  interference  with  the 
right  and  title  of  the  owner,  as  to  give  him  a  consti- 
tutional right  to  compensation,  and  to  render  an  act 
unconsitutional  which  makes  no  such  provision,  but  is 
a  just  restraint  of  an  injurious  use  of  the  property, 
which  the  legislature  have  the  authority  to  make." 

In  Lawton  v.  SteeUy  supra,  Mr.  Justice  Brown,  of  the 
Supreme  Court  of  the  United  States,  delivering  the 
opinion  of  that  court,  said :  ^'The  extent  and  limits  of 
what  is  known  as  the  police  power  have  been  a  fruit- 
ful subject  of  discussion  in  the  appellate  courts  of 
nearly  every  state  in  the  Union.  It  is  universally  con- 
ceded to  include  every  essential  to  the  public  safety, 
health  and  morals,  and  to  justify  the  destruction  or 
abatement,  by  summary  proceedings,  of  whatever  may 
be  regarded  as  a  public  nuisance.  ♦  ♦  ♦  Beyond 
this,  however,  the  state  may  interfere  wherever  the 
public  interests  demand  it,  and  in  this  particular  a 
large  discretion  is  necessarily  vested  in  the  legislature 
to  determine  not  only  what  the  interests  of  the  public 
require,  but  what  measures  are  necessary  for  the  pro- 
tection of  such  interests." 

If  this  be  a  correct  enunciation  of  the  law  on  the 
subject  in  hand,  and  we  think  it  is,  it  disposes  of  much 
of  the  argument  of  the  learned  counsel  as  to  the 
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queetion  of  fact  involved  in  the  act  in  question  as  lo 
whether,  in  fact,  burning  natural  gas  by  flambeau 
lights  is  a  waste  of  natural  gas.  When  the  legislature 
inquired  into  that  fact  their  determination  was  con- 
clusive on  the  courts.  Chntile  v.  StatCy  supra;  Jamieson 
V.  Indiana,  etc.,  OilCo.^supra;  Mode  v.  Beasley^  143 Ind. 
306,  and  cases  cited  on  page  315;  Woods  v.  McCoy,  144 
Ind.  316,  and  cases  cited  on  pages  322,  323;  Board,  etc., 
V.  StatCy  ex  reL,  ante,  476. 

The  contention  of  appellant  that  the  act  is  void  be- 
cause, as  he  asserts,  it  violates  the  spirit  of  our  institu- 
tions, or  impairs  those  rights  which  it  is  the  object  of 
free  government  to  protect,  cannot  be  maintained, 
nor  can  it  be  declared  unconstitutional  simply  because 
it  may  be  wrong  and  unjust.  Welling  v.  MerrilL  52 
Ind.  350;  City  of  Logansport  v.  Seybold,  59  Ind.  225; 
State  V.  Qerhardt,  145  Ind.  439. 

Whether  a  statute  encroaches  upon  the  natural 
rights  of  the  citizen  is  a  legislative,  and  not  a  judicial 
question,  and  courts  cannot  overthrow  it  upon  that 
ground.  Hedderich  v.  State,  101  Ind.  564;  Eastman  v. 
State,  109  Ind.  278;  Phenix  Ins.  Co.  v.  Burdett,  112 
Ind.  204;  Ma^cwell  v.  Board,  etc.,  119 Ind.  20,  Johnston 
V.  State,  exrel.,12S  Ind.  16;  Jamtesony. Indiana,  etc. ^ 
Oil  Co.,  supra. 

With  the  justice,  the  propriety,  or  the  policy  of  a 
statute  the  courts  have  nothing  whatever  to  do  so  long 
as  the  act  does  not  infringe  some  provision  of  the  con- 
stitution, state  or  federal,  or  some  valid  treaty  or  law 
of  congress.  The  state  legislature  possesses  all  legis- 
lative power,  except  such  as  has  been  delegated  to  con- 
gress and  prohibited  by  the  constitution  of  the  United 
States,  to  be  exercised  by  the  United  States,  and  such 
as  are  expressly  or  impliedly  withheld  by  the  state 
constitution  from  the  state  legislature.  The  only 
limitations,  therefore,  upon  the  power  of  the  legisla- 
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ttire  are  those  imposed  by  the  state  constitution,  the 
federal  constitution  and  the  treaties  and  acts  of  con- 
gress adopted  and  enacted  under  it.  State,  ex  rel., 
V.  McClelland,  138  Ind.  395,  and  authorities  there  cited; 
Hedderich  v.  State,  supra. 

Therefore,  the  doctrine  invoked  by  the  appellant, 
that  a  statute  may  be  overthrown  by  the  courts  on  the 
ground  that  it  is  unreasonable,  is  contrary  to  our  deci- 
sions and  has  no  place  in  our  jurisprudence. 

We  have  seen  that  the  only  constitutional  barriers 
claimed  by  appellant  as  having  been  violated  by  the 
act  are  not  so  violated  thereby. 

It  is  further  contended  that  the  act  violates  section 
1  of  article  7  of  the  state  constitution,  providing  that: 
"The  judicial  power  of  the  State  shall  be  vested  in  a 
Supreme  Court,  in  circuit  courts  and  in  such  other 
courts  as  the  General  Assembly  may  establish"  in  that 
it  declares  the  use  of  natural  gas  in  flambeau  lights 
a  wasteful  and  extravagant  use  thereof.  This,  it  is 
claimed,  is  a  judicial  determination  of  what  consti- 
tutes a  wasting  of  gas.  It  is  nothing  more  than  a  re- 
cital of  the  fact  that  the  legislature  ascertained  by  in- 
vestigation, and  the  ascertainment  of  which  gave  rise 
to  the  enactment. 

We  have  seen  that  there  are  facts  that  the  legisla- 
ture may  inquire  into  and  ascertain  in  order  to  apply 
the  proper  remedy  by  legislation.  Oentile  v.  State, 
supra;  Jamiesony,  Indiana,  etc.,  Oil  Co.,  supra;  Mode 
v.  Beaaley,  supra,  and  cases  there  cited;  Wood  v.  McCay, 
supra,  and  cases  cited;  Board,  etc.,  v.  State,  ex  rel.. 
supra. 

Very  many  statutes,  if  not  all  of  them,  are  enacted 
through  the  influence  of  the  investigation  into  the 
facts  by  the  legislature,  and  the  ascertainment  thereof 
by  the  legislature,  and  many  of  them  contain  a  recital 
of  such  facts  set  forth  in  what  is  called  the  preamble, 
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which  is  defined  as  a  clause  introductory  to  and  ex- 
planatory of  the  reasons  for  passing  the  act. 

Such  preamble  is  in  no  sense  judicial  action.  And  if 
it  were,  it  would  not  invalidate  the  act  because  it  is 
not  an  essential  part  of  the  statute.  Copeland  v.  Mem- 
phis  J  etc.  J  R.  R.  Co.j  3  Woods  660;  Beard  v.  RowaHy  9 
Pet  317;  Commonwealth  v.  Smith,  76  Va.  484;  18 
Cent  Law  Journal,  27-29;  Potter  Dwarris'  Statutes, 
265;  Endlich  Statutes,  section  63;  Sutherland  Stat 
Const.,  section  212. 

We,  therefore,  hold  that  none  of  the  objections  to 
the  validity  of  the  act  are  well  taken. 

Under  the  motion  for  a  new  trial  the  action  of  the 
circuit  court  in  giving  certain  instructions  is  called  in 
question.  The  instructions,  in  effect,  told  the  jury  that 
if  the  facts  stated  in  the  aflftdavit  were  proven  beyond 
a  reasonable  doubt,  the  jury  should  find  the  defendant 
guilty.  The  only  objection  urged  to  such  instructions 
is  the  invalidity  of  the  statute,  as  already  indicated.  It 
follows  from  what  we  have  already  decided  above  that 
there  was  no  error  in  giving  the  instructions. 

Complaint  is  made  that  the  court  permitted  the 
State  to  propound  to  a  juror  the  following  question: 
"Mr.  Jonagan,  do  you  feel  that  you  could  return  a  ver- 
dict according  to  the  law  as  given  you  by  the  court  and 
the  evidence  as  may  be  given  you  by  the  witness?" 

Appellant's  counsel  refer  us  to  the  motion  for  a  new 
trial  for  this  question  and  their  objection  thereto, 
wherein  such  question  and  objection  are  recited.  But 
it  has  been  so  often  decided  by  this  court  that  such 
matters  cannot  be  brought  into  the  record  by  copying 
them  into  the  motion  for  a  new  trial  that  we  deem  it 
unnecessary  to  cite  a  full  list  of  the. cases.  Deal  v. 
State,  140  Ind.  354,  and  cases  there  cited.  We  turn  to 
the  bill  of  exceptions  and  find  the  question  and  the 
court^s  ruling,  overruling  appellant^s  objection  thereto, 
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and  the  juror's  answer  to  the  question  in  the  affirma- 
tive; but  what  the  appellant's  objection  to  the  ques- 
tion was,  is  not  stated.  There  is  an  objection  stated  in 
the  motion  for  a  new  trial,  with  the  grounds  thereof. 
But  it  not  being  a  part  of  the  record  we  have  no 
legal  means  of  knowing  that  appellant  ever  stated  to 
the  court  any '  grounds  or  reasons  for  his  objection. 
Therefore,  if  the  overruling  of  such  objection  was  even 
error,  the  record  fails  to  make  it  appear. 

Permitting  the  State  to  ask  the  following  questions 
of  the  juror,  De  Witt,  is  complained  of:  "Have  you 
formed  or  expressed  any  opinion  as  to  the  constitution- 
ality of  the  law  enacted  for  the  purpose  of  preventing 
the  use  of  gas  for  illuminating  purposes  in  what  are 
known  as  flambeau  lights?"  The  juror  answered  in 
the  affirmative,  but  the  question,  objection  thereto  and 
ruling  of  the  court  thereon  is  in  the  same  condition  as 
the  preceding  one,  hence  no  question  as  to  the  correct- 
ness of  the  ruling  is  presented  by  the  record. 

(jomplaant  is  made  that  the  court  in  the  hearing  of 
the  jury,  while  the  juror  De  Witt  was  being  examined 
on  his  voir  dire,  remarked :  "This  jury  is  not  here  to  try 
the  constitutionality  of  this  law."  There  was  no 
request  made  to  discharge  the  jury.  There  was  no 
available  error  in  the  remark,  especially  as  appellant 
made  no  motion  to  discharge  the  jury,  Coleman  v. 
State,  111  Ind.  563;  Kurtz  v.  State,  145  Ind.  119;  and  as 
there  is  no  question  that  the  appellant  was  guilty  of 
violating  the  statute.  Besides,  after  making  the 
remark,  the  court,  at  the  proper  time,  among  other 
things,  instructed  the  jury  that,  under  the  constitu- 
tion of  the  State,  they  had  the  right  to  determine  the 
law  for  themselves. 

Similar  questions  to  those  above  mentioned  were 
put  and  permitted  to  be  answered  by  the  jurors, 
Campbell  and  Millikan,  but  they  are  in  the  same  con- 
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dition  08  the  other  questions,  objections  and  answers, 
and,  like  them,  the  record  fails  to  show  what  the  objec- 
tions were,  and,  hence,  fails  to  make  any  error  in  that 
bespect  affirmatively  appear. 

The  State  having  proved  by  a  certain  witness  that 
the  defendant  burnt  natural  gas  in  a  flambeau  light 
on  the  8th  or  9th  day  of  October,  1895^  then  proved, 
over  objection  of  defendant,  that  he  did  so  at  other 
times  prior  thereto.  There  is  no  merit  in  the  objec- 
tion, as  the  offense  created  by  the  act  is  a  continuous 
one,  a  conviction  of  which  bars  another  prosecution 
for  all  violations  of  the  statute  by  the  defendant  prior 
to  the  pending  prosecution.  Freeman  v.  8tat€y  119 
Ind.  501 ;  State  v.  lAndkyy  14  Ind.  430. 

We  therefore  conclude  that  the  circuit  court  did  not 
err  in  overruling  the  motion  to  quash,  or  for  a  new 
trial. 

Judgment  affirmed. 
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Thb  Louisville,  New  Albany  Ain>  CmcAOO  Railroai) 
Company  v.  Schkidt,  by  Next  Friend. 

[No.  17,861.    FUed  Feb.  28,  1897.    Rehearing  denied  May  18,  1897.] 

Afpbal  and  Erbob. — Overruling  Demurrer. — Praetiee, — Error  can* 
not  be  predicated  upon  the  action  of  the  court  in  overruling  a 
demurrer  to  the  first  and  third  paragraphs  of  a  complaint  where 
the  judgment  appealed  from  was  based  upon  the  second  paragraph. 

'Railboad  Crossing. — Injury  aJt  Crossing.— Negligence. — ^A  railroad 
company  is  liable  in  damages  to  one  who  was  injured  while  at- 
tempting to  cross  a  railroad  track  at  a  much-used  crossing  bj 
reason  of  her  horse  becoming  frightened  at  steam  escaping  fkx>m  a 
locomotive  standing  in  close  proximity  to  such  crossing,  where  the 
engineer  in  charge  of  such  locomotive  assured  plaintiff  that  it  was 
safe  to  cross  the  tracks,  and  where  by  due  care  the  escape  of  such 
steam  could  have  been  prevented. 

Appeal  and  Error.— Bt2Z  of  Exception8.^How  Made  Part  of  Bee- 
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ord. — The  bill  of  exceptions  containing  the  longhand  manuscript  of 
the  evidence  must  be  filed  in  the  clerk's  office  after  it  is  signed  by 
the  trial  judge  in  order  to  become  a  part  of  the  record. 

From  the  Hendricks  Circuit  Court.  Affirmed. 

E,  C.  Field,  W.  S,  Kinnan  and  Brill  &  Harvey,  for 
appellant. 

George  W.  Spahr  and  Lewis  C.  Walker,  for  ap- 
pellee. 

Jordan,  C.  J. — ^This  is  an  action  by  the  appellee  to 
recover  damages  for  the  alleged  negligence  of  appel- 
lant,  which  resulted  in  her  sustaining  serious  personal 
injuries.  There  waa  a  special  verdict,  and  upon  the 
facts  found  the  trial  court  awarded  appellee  a  judg- 
ment. On  July  5, 1890,  the  time  of  the  accident,  appel- 
lee, who  was  about  seventeen  years  of  age,  accom- 
panied by  her  brother,  who  was  fifteen  years  old,  and 
also  by  another  boy  of  the  age  of  fourteen  years,  was 
riding  in  a  light  spring  wagon,  taking  flowers  to 
market  in  the  city  of  Indianapolis.  At  a  point  on  East 
street,  a  public  street  in  said  city,  where  appellant's 
railroad  track  crosses  said  street,  the  horse  attached 
to  the  wagon  became  frightened  and  ran  away,  by 
reason  of  appellant's  alleged  negligence  in  permitting 
and  suffering  the  steam  in  one  of  its  engines  standing 
near  the  crossing  to  escape  with  a  loud  and  unusual 
noise. 

This  is  the  second  appeal  of  this  cause  by  appellant. 
See  134  Ind.  16.  It  was  held,  in  the  former  appeal, 
that^  under  the  issues  as  then  formed,  the  evidence 
did  not  support  the  verdict  of  the  jury,  and  the 
judgment  was  reversed.  After  the  cause  was  certified 
back  to  the  lower  court,  the  issues  were  reformed  and 
two  additional  paragraphs  to  the  complaint  were  filed. 
It  is  clearly  disclosed  that  the  special  verdict  rests 
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upon  the  second  paragraph  of  the  complaint,  and  for 
this  reason  alone  appellant  cannot  predicate  available 
error  upon  the  action  of  the  court  in  adjudging,  upon 
demurrer,  the  first  and  third  paragraphs  sufficient.  It 
is  substantially  alleged  in  the  second  paragraph  that 
appellant's  railroad  runs  through  the  city  of  Indian- 
apolis, Indiana,  and  crosses  East  street,  a  public  street 
and  highway  in  said  city,  and  that  this  crossing  is 
much  used  at  all  hours  of  the  day  and  night  by  per- 
sons riding  in  carriages,  wagons,  and  other  vehicles,  all 
of  which  was  well  known  to  appellant  at  the  time  of 
the  accident;  that  on  July  5,  1890,  the  appellant  care- 
lessly and  negligently  ran  and  moved  one  of  its  loco- 
motive engines,  with  two  freight  cars  attached  there- 
to, and  stopped  the  same  near  to  said  crossing  and 
highway  for  the  purpose  of  remaining  there  a  long  and 
unreasonable  length  of  time,  and  carelessly  and  neg- 
ligently permitted  the  same  to  remain  at  said  poiut  for 
an  unreasonable  period  of  time,  where  the  hissing 
noises,  smoke  and  confusion  made  by  escaping  steam 
were  liable  to  frighten  horses  drawing  vehicles  along 
said  East  street  and  over  said  crossing;  that  at  the 
time  said  engine  was  stopped  at  the  said  crossing  it 
^'had  on''  an  excessive  amount  of  steam  that  was  not 
necessary  for  its  work,  and  that  the  carrying  of  such  a 
high  pressure  of  steam  at  such  a  time  and  place,  under 
the  circumstances,  was  negligence  upon  the  part  of 
the  defendant ;  that  when  the  defendant  so  negligently 
moved  said  locomotive  near  to  said  crossing  and 
stopped  at  said  point,  the  steam  gauge  indicated  that 
the  steam  in  the  boiler  was  liable  to  escape  through 
the  automatic  safety  valve  at  any  moment  and  make 
a  loud  hissing  and  unusual  noise,  unless  regulated  and 
controlled,  as  the  defendant  at  the  time  knew,  and 
was  thereby  liable  to  frighten  horses  drawing  vehicles 
along  said  street  and  over  said   crossing,  thereby 


NOVEMBER  TERM,  1896— Vol.  147.        641 

Louisville,  etc.,  Railroad  Company  v.  Schmidt,  by  Next  Friend. 

causing  them  to  become  unmanageable,  and  run 
away,  as  the  defendant  well  knew;  that  while  the 
said  engine,  with  said  cars  attached,  was  standing 
near  to  said  crossing,  as  aforesaid,  the  plaintiff,  Anna 
Schmidt,  was  driving  along  and  upon  said  street  in  a 
spring  wagon,  drawn  by  a  quiet  and  gentle  pony  or 
horse,  that  with  h<er  in  said  wagon  were  her  brother, 
Joseph  Schmidt,  and  one  Eddie  Halley;  that  as  she 
approached  said  crossing  for  the  purpose  of  crossing 
the  same,  she  sent  said  Halley  to  the  servants  in 
charge  of  said  engine  to  ascertain  if  it  was  safe  for  her 
to  drive  over  the  crossing  and  railroad  track  at  that 
time;  that  the  servants  in  charge  of  said  engine,  and 
the  flagman  of  defendant  at  said  crossing,  with  the 
full  knowledge  of  the  danger  of  the  steam  escaping 
from  said  engine,  as  aforesaid  charged,  informed  the 
plaintiff  that  it  was  «afe  for  her  to  cross,  and  signaled 
and  invited  her  to  cross,  and  she,  believing  from  said 
information  and  invitation,  that  it  was  safe  to  cros8« 
and  that  no  harm  would  result,  started  to  drive  over 
said  crossing,  and  while  driving  over  the  same  she  was 
compelled  to  drive  near  to  said  engine,  for  the  reason 
that  it  was  negligently  stationed  near  to  the  crossing; 
that  while  in  the  act  of  driving  over  the  crossing  and 
when  near  to  said  engine  the  defendant,  without  any 
notice  or  warning,  carelessly  and  negligently  suffered 
and  allowed  the  steam  to  escape  from  the  boiler  of  the 
engine,  thereby  making  a  very  loud  blowing,  hissing, 
and  unusual  noise,  which  escape  the  defendant  could 
have  avoided  by  the  exercise  of  reasonable  care.  It  is 
further  averred  that  the  escape  of  the  steam  as 
alleged  so  frightened  plaintiff's  horse  that  it  be- 
came unmanageable  and  ran  away  and  upset  the 
wagon  in  which  she  was  riding,  and  that  she  was 
thrown  out  and  severely  injured,  etc. 
Vol.  147—41 
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Appellant  makes  no  specific  charge  of  insuflSciency 
against  this  paragraph,  and  we  are  of  the  opinion  that 
it  contains  sufficient  facts  to  constitute  a  cause  of  ac- 
tionable negligence.    Appellant's  counsel  in  the  main 

r 

contend  that  the  special  verdict  does  not  respond  to  or 
support  the  issue  as  made  by  the  second  paragraph  of 
the  complaint,  that  the  verdict  does  not  support  the 
judgment,  and  that  the  former  is  not  sustained  by  the 
evidence.  The  facts  found  by  the  jury  bearing  ujHjn 
the  question  of  the  alleged  negligence  in  the  second 
paragraph  appear  to  be  as  follows:  The  line  of  the  de- 
fendant's railroad  crosses  East  street,  one  of  the  pub- 
lic streets  in  the  city  of  Indianapolis,  Indiana,  in  the 
populous  part  of  the  city ;  that  said  East  street  at  said 
crossing  was  on  July  5, 1890,  much  used  by  the  public 
in  crossing  with  wagons,  carriages  and  other  vehicles; 
"that  on  the  morning  of  the  5th  day  of  July,  1890,  the 
defendant  by  its  agents  and  employes,  took  one  of  the 
engines  from  the  building  where  it  kept  its  engines, 
designated  as  a  round  house,  a  distance  of  a  few  hun- 
dred feet  from  said  East  street  crossing,  and  backed 
said  engine  down  to  and  across  said  East  street  to  a 
point  about  twenty-five  or  thirty  feet  west  of  the  west 
line  of  said  crossing;  that  at  the  time  the  said  engine 
was  brought  down  from  said  round  house  to  said  cross- 
ing, said  engine  carried  from  130  to  140  pounds  of 
steam ;  that  at  the  time  said  engine  came  to  and  passed 
said  crossing,  two  cars  and  a  caboose,  standing  on  de- 
fendant's switches,  west  of  said  crossing,  were  at- 
tached to  said  locomotive;  that  after  said  cars  were  so 
attached  to  said  engine,  said  engine  and  cars  were 
moved  up  to  within  twenty-five  or  thirty  feet  of  the 
west  line  of  said  East  street  crossing,  to  await  orders 
to  go  to  the  yards  of  the  defendant,  two  or  three  miles 
distant,  to  make  up  a  freight  train  there  to  go  to 
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Monon,  in  the  northern  portion  of  the  State  of  In- 
diana." 

^^Fourth.  That  at  the  time  that  said  engine  came 
to  said  East  street  crossing,  from  said  round  house,  it 
carried  an  unnecessary  and  excessive  amount  of  steam 
for  the  work  it  was  intended  said  engine  to  do,  and 
did  do  at  that  time;  that  eighty  pounds  of  steam  would 
have  been  amply  sufficient  for  the  work  which  said 
engine  did  and  was  intended  to  do  at  that  time. 

^^Fifth.  Said  engine  at  said  time  had  on  it  as  a  part 
of  its  appliances,  a  steam  gauge,  which  indicated  the 
amount  of  steam  pressure  in  the  boiler  of  said  engine; 
that  said  steam  gauge  had  on  it  a  dial  of  about  six 
inches  in  diameter,  with  figures  on  the  outer  rim 
thereof,  and  a  hand  to  indicate  the  amount  of  steam 
pressure,  and  that  the  amount  of  steam  pressure  could 
be  easily  seen  at  a  distance  of  seven  feet. 

^^Sivth.  That  said  engine  also  had  upon  it  an  au- 
tomatic safety  valve,  a  device  in  general  use  for  the 
purpose  of  permitting  the  escape  of  steam  automat- 
ically when  the  pressure  of  steam  reached  a  given 
point;  that  the  automatic  safety  valve  of  said  engine 
was  BO  adjusted  that  the  steam  would  escape  auto- 
matically when  the  pressure  of  steam  reached  140 
pounds,  and  when  said  steam  gauge  indicated  a  pres- 
sure of  140  pounds  the  steam  would  escape  through 
the  automatic  safety  valve,  and  make  a  loud,  blowing 
and  hissing  noise;  that  said  device  was  made  and  ad- 
justed by  the  manufacturer  of  the  engine,  sealed  up, 
and  could  not  be  adjusted  or  changed  by  anyone  in 
charge  of  the  engine.  And  whenever  the  steam  wan 
permitted  to  reach  a  pressure  of  140  pounds  no  one 
controlling  the  engine  could  prevent  the  escape  of  the 
steam,  or  the  noise  consequent  therefrom;  that  said 
automatic  safety  valve  and  the  steam  gauge  were  of 
the  most  modern  and  approved  appliances,  and  were 
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iu  general  use  and  were  used  for  the  purpose  of  avoid- 
ing the  danger  incident  to  a  too  high  steam  pressure. 

^^Seventh,  That  the  engineer  in  charge  of  said  engine 
looked  at  the  steam  gauge  at  the  roundhouse  and  saw 
and  knew  that  it  indicated  a  steam  pressure  of  from 
130  to  140  pounds;  and  that  he  also  saw  the  steam 
gauge  at  the  East  street  crossing  and  knew  that  tbe 
steam  pressure  was  increasing  and  was  now  140 
pounds,  and  that  the  steam  was  liable  to  escape 
through  the  safety  valve  at  any  moment. 

^^Eighih.  That  the  steam  pressure  on  said  engine  at 
said  time  could  have  been  controlled  by  the  persons 
in  charge  thereof,  and  the  increase  of  such  pressure 
prevented,  either  by  regulating  the  fire,  or  by  open- 
ing the  doors  of  the  furnace,  or  by  closing  the  dampers, 
and  such  means  may  be  employed  to  prevent  tbe  in- 
crease without  injury  to  the  machinery;  and  in  addi- 
tion, the  same  result  may  be  obtained  by  letting  the 
steam  escape  into  the  tank,  if  the  water  in  the  tank  is 
not  too  hot,  and  by  letting  cold  water  into  the  boiler, 
if  the  boiler  is  not  too  full,  but  the  evidence  in  this 
case  fails  to  show  whether  the  water  was  hot  in  the 
tank  or  whether  the  boiler  was  full  of  water. 

^^Nittth.  That  at  no  time  after  the  engineer  in  charge 
received  said  engine  at  the  roundhouse  up  to  the  time 
of  the  injuries  to  the  plaintiff  hereinafter  mentioned 
did  any  one  in  charge  of  said  engine  employ  any  means 
to  reduce  steam  pressure  on  said  engine,  or  to  prevent 
its  increase. 

''TmtlL  That  on  the  5th  day  of  July,  1890,  while 
said  engine  was  standing  as  aforesaid,  about  twenty- 
five  or  thirty  feet  west  of  the  said  East  street  crossing, 
and  while  said  engine  was  in  the  condition  as  afore- 
said, the  said  plaintiff,  Anna  Schmidt,  in  company 
with  her  brother,  Joseph  Schmidt,  and  another  boy, 
by  the  name  of  Edward  Halley,  was  driving  north  on 


NOVEMBEE  TEEM,  1896— Vol.  147.        645 

IiOuisTille,  etc.,  Railroad  Company  v.  Sohmidt»  by  Next  Friend. 

said  East  street,  in  a  spring  wagon,  filled  with  flowers 
for  sale  in  the  market,  whither  they  were  going;  that 
when  they  came  near  to  said  East  street  crossing,  they 
saw  said  engine  standing  on  said  track,  as  aforesaid, 
and  before  they  attempted  to  cross,  stopped  their 
horse  and  wagon,  and  said  Joseph  Schmidt  sent  the 
boy,  Eddie  Halley,  to  the  persons  in  charge  of  said  en- 
gine, to  inquire  if  it  was  safe  to  cross  said  tracks  at 
that  time;  that  said  Halley  went  to  the  engineer  in 
charge  of  said  engine,  and  inquired  of  him  if  it  was 
safe  to  cross  the  tracks  at  that  time;  that  said  en- 
gineer answered  *yes,'  and  further  said  that  ^they  were 
not  going  to  pull  out  for  half  an  hour;'  that  said  en- 
gineer knew  at  that  time,  the  steam  in  the  boiler  of 
said  engine  was  liable  to  escape  through  the  auto- 
matic safety  valve  at  any  moment,  with  a  loud,  hissing 
noise,  likely  to  scare  and  frighten  horses;  that  said 
Halley  went  to  the  flagman,  stationed  on  the  north 
side  of  said  crossing,  and  asked  him  if  they  could 
cross.  He  said  *yes,'  and  signaled  them  with  his  flag 
to  come  across  and  that  the  said  Halley  also  called  to 
them  and  waved  his  hand  for  them  to  come  across; 
that  said  Joseph  Schmidt,  who  was  driving,  then 
started  to  go  across,  and  when  he  came  near  to  said 
engine,  the  steam  escaped  from  said  automatic  safety 
valve  of  said  engine,  with  a  very  loud  and  unusual 
noise,  which  frightened  said  horse,  and  caused  him  to 
become  unmanageable,  and  to  run  away  and  upset 
said  wagon  and  throw  said  plaintiff  into  the  gutter 
near  the  flagman's  shanty,  and  breaking  her  leg  and 
otherwise  injuring  her  internally;  that  said  horse  was 
a  quiet  and  gentle  horse,  and  used  to  the  cars,  and 
that  the  driver,  Joseph  Schmidt,  was  accustomed  to 
the  use  of  and  driving  horses;  that  at  said  time  he  was 
fifteen  years  of  age,  and  did  all  he  could  to  check  and 
control  said  horse. 
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^^Eleventh.  That  the  evidence  does  not  show  the 
precise  length  of  time  said  engine  was  standing  near 
said  crossing,  but  it  does  appear  from  the  evidence 
that  it  was  several  minutes,  and  the  engineer  and  fire- 
man were  at,  and  on  said  engine  oiling  and  cleaning  it; 
that  a  portion  of  the  time  the  fireman  was  on  the  north 
side  of  said  engine,  and  the  engineer  was  on  the  south 
side  thereof;  that  the  foreman  of  the  crew  running 
said  engine,  was  reading  orders  while  at  said  cross- 
ing, but  it  was  not  shown  whether  or  not  the  order 
was  to  move  or  when  to  move,  or  whether  the  move- 
ment of  said  engine  was  in  pursuance  of  said  order  or 
not;  the  track  on  which  said  engine  was  standing  was 
the  third  or  fourth  on  the  north  side  of  said  crossing." 

Briefly  stated,  the  special  verdict,  among  other 
things,  discloses  that  on  the  day  of  the  accident  the 
appellant,  by  its  servants,  took  the  freight  engine  in 
question  from  the  roundhouse,  a  short  distance  from 
the  East  street  crossing  and  backed  it  to  a  point  near 
to  said  crossing,  and  there  stopped  the  engine  and  the 
cars  attached  to  it  to  wait  orders  to  go  to  the  yards 
of  appellant  some  two  or  three  miles  distant;  that  at 
the  time  the  engine  reached  the  crossing,  and  while 
it  remained  there  it  carried  an  unnecessarv  and  exces- 
sive  amount  of  steam  for  the  work  that  it  was  to  per- 
form; that  East  street  is  in  a  populous  part  of  the 
city  of  Indianapolis,  and  both  the  street  and  crossing 
are  much  used  by  persons  passing  in  vehicles  drawn 
by  horses;  that  the  engine  remained  there  for  several 
minutes,  the  precise  time  not  being  shown  by  the 
evidence,  and  while  standing  near  the  crossing  the 
engineer  or  fireman  thereon  were  engaged  in  oiling 
and  cleaning  the  engine,  and  while  so  standing  the 
engineer  saw  and  knew  that  the  steam  pressure  was 
increasing,  and  had  already  reached  140  pounds, 
the  point  of  explosion,  and  that  it  was  liable,  at  any 
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moment,  to  escape  through  the  valve.  With  knowl- 
edge of  these  facts  it  appears  that  no  precaution 
whatever  was  taken  by  appellant  to  stop  the  increase 
of  the  steam  pressure  and  thereby  prevent  it  from  es- 
caping as  it  did,  although,  as  disclosed  by  the  verdict, 
some  simple  methods  or  means  might  have  been  em- 
ployed to  avoid  that  result.  Under  these  circumstan- 
ces appellant  invited  appellee  to  cross  and  gave  assur- 
ance to  her  that  it  was  safe  for  her  to  go  over  the 
crossing,  and  while  in  the  act  of  so  doing  the  steam 
was  suffered  or  permitted  to  escape  or  blow  off  with  a 
very  loud  and  unusual  noise  which  frightened  her 
horse  and  resulted  in  the  injury  of  which  she  com- 
plains. The  special  verdict,  in  our  opinion,  substan- 
tially responds  to  the  second  paragraph  of  the  com- 
plaint, and  the  facts  embraced  therein,  under  the  cir- 
cumstances, impute  actionable  negligence  to  appel- 
lant. The  rights  and  duties  of  these  parties  at  this 
public  crossing  were  mutual,  or  equal,  and  both  were 
respectively  bound  to  do  what  the  law  required.  OhiOj 
eic,  R.  W.  Co.  V.  Walker,  113  Ind..l96,  3  Am.  St.  638. 
She,  under  the  circumstances,  had  the  right  to  pass 
over  the  tracks  of  appellant,  but  in  doing  so,  however, 
she  was  bound  to  exercise  ordinary  care  and  diligence 
to  avoid  injury.  There  is  nothing  to  indicate  that  she 
was  not  in  the  exercise  of  such  care  upon  her  part, 
while  upon  the  other  side  it  may  be  said  that  the  ap- 
pellant had  the  legal  right,  in  the  line  of  its  business, 
to  move  its  engine  to  the  point  near  the  crossing  where 
it  did,  and  there  stop;  however,  in  permitting  the  en- 
gine to  stand  there  as  it  did,  it  was  bound  to  exercise 
this  right  with  due  regard  for  the  safety  of  others  using 
this  crossing.  Or  in  other  words,  the  appellant,  under 
the  circumstances,  was  required  to  exercise  such  or- 
dinary care  and  diligence  as  to  avoid  injury  to  those 
traveling  upon  this  street  and  over  the  crossing  in 
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controversy.  The  law  interprets  ordinary  care  to  be 
of  that  degree  which  a  person  of  ordinary  prudence, 
under  the  particular  circumstances  is  presumed  to  ex- 
ercise to  avoid  injury.  Such  care  is  required  to  be  in 
proportion  to  the  danger  to  be  avoided  and  the  fatal 
consequences  that  may  result  from  the  neglect  To- 
ledo^ etc.y  R.  W.  Co.  V.  Ooddard,  25  Ind.  185. 

In  Billman  v.  Indianapolis^  efc.,  R.  W.  Co.,  76  Ind.,  at 
p.  174,  40  Am.  Rep.  230,  it  is  said:  "The  liability  of 
horses  to  take  fright  at  unusual  noises  or  objects  is  a 
thing  to  be  apprehended  and  guarded  against."    It  is 
a  settled  rule  that  the  ordinary  use  of  a  locomotive 
engine  by  a  railroad  company,  or  the  ordinary  sound- 
ing of  the  whistle  attached  thereto  on  proper  occa- 
sions, or  the  escape  of  its  steam,  in  like  manner,  is  not 
negligence.    But  these  rights  must  be  exercised  in  a 
lawful  manner.    The  negligent  or  careless  sounding  of 
the  whistle  or  the  blowing  o£F  of  steam,  at  a  public 
street,  or  highway,  or  at  a  public  crossing,  in  such  a 
manner  as  to  make  an  unusual  noise  and  thereby 
cause  horsee  driven  along  or  over  such  street,  high- 
way, or  crossing  to  take  fright,  which  results  in  an  in- 
jury, is  an  actionable  wrong.    Indianapolis,  etc.,  R,  W. 
Co,  V.  Boettchery  131  Ind.  82;  Cincinnati,  etc.,  R.  W. 
Co.  V.  Oaines,  104  Ind.  526,  54  Am.  Rep.  334. 

The  rule  which  applies  to  affirmative  acts  of  negli- 
gence in  such  cases  is  also  applicable  to  negligence 
through  the  omission  of  a  legal  duty,  whereby  the 
steam  is  permitted  to  escape  or  blow  off  in  like  man- 
ner to  the  injury  of  others.  It  is  a  well  recognized 
legal  proposition  that  actionable  negligence  may  con- 
sist in  either  omitting  to  do  under  the  particular  ex- 
igencies or  circumstances  what  a  reasonable  and  pru- 
dent person  would  ordinarily  have  done,  or  in  doing 
that  which  he  would  not  have  done.  The  fault  of  the 
wrongdoer  may  lie  in,  or  arise  out  of  his  act  of  omis- 
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sion  as  well  as  that  of  commission,  in  regard  to  a  legal 
duty.  16  Am.  and  Eng.  Ency.  of  Law,  pp.  404  and  405 ; 
Wharton^s  Law  of  Negligence,  sections  1,  3,  and  83. 

Tested  by  these  rules,  it  is  clear,  we  think,  that 
under  the  particular  circumstances  and  facts,  the  ap- 
pellant must  be  adjudged  guilty  of  negligence  in  like 
manner  as  though  the  steam  upon  the  occasion  in  con- 
troversy had  been  blown  off  through  the  active  agency 
of  its  servants  in  charge  of  the  engine.  When  all  of  the 
facts  in  fbe  case  are  considered,  appellant's  liability 
cannot  be  successfully  controverted.  It  placed  the 
engine  at  the  crossing  (over  which  persons  at  all  times 
were  passing  with  horses)  under  an  excessive  and  un- 
necessary pressure  of  steam,  and  permitted  it  to  stand 
there  for  a  period  of  time,  long  enough  at  least  to  war- 
rant its  employes  in  charge  to  engage  in  oiling  and 
cleaning  the  machinery,  without  exercising  any  care 
or  employing  any  of  the  means  or  methods  which  the 
jury  find  it  could  have  employed,  to  control  or  reduce 
the  steam,  and  thereby  prevent  it  from  escaping  in 
the  manner  it  did.  While  it  is  true  the  valve  appears 
not  to  have  been  under  the  control  of  the  engineer  and 
was  liable  to  let  the  steam  escape  automatically  when 
it  had  reached  a  certain  pressure,  still  the  fire  which 
produced  the  steam  was  under  the  control  of  appel- 
lant's servants,  and  the  jury  find  that  the  increase  of 
the  steam  could  have  been  prevented  by  regulating 
the  fire  or  by  opening  the  doors  of  the  furnace  or  by 
closing  the  dampers.  These  means  apparently  were 
jiracticable  and  could  be  employed  without  any  in- 
jury to  the  machinery,  as  the  finding  discloses.  None 
of  these  were  used,  but  the  steam  pressure  was  per- 
mitted to  increase  until  it  had  reached  a  point  where 
it  was  liable  to  blow  oflf  at  any  moment,  and  with  this 
fact  evident  to  the  engineer,  afiQrmative  assurance  of 
safety  wae  given  to  appellee  and  she  was  invited  to 
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cross  and  thereby  subjected  to  a  peril  of  which  she  had 
no  knowledge,  but  which  was  well  known  to  appel- 
lant. Having  been  thus  invited,  she  had  the  right  to 
presume  that  necessary  precautions  had  been  taken  by 
appellant  to  render  the  act  of  her  crossing  safe,  at 
least  so  far  as  any  of  its  acts  were  concerned.  Under 
the  circumstances  she  had  no  reason  to  apprehend 
that  the  steam  in  the  engine  was  not  under  control, 
and  while  passing,  would  escape  as  it  did,  and  alarm 
her  horse.  The  authorities  affirm  that  when  a  person 
rides  or  drives  up  to  a  railroad  crossing  by  the  invita 
tion  or  direction  of  a  flagman  or  gate  keeper  there 
stationed,  and  is  injured  at  such  crossing  from  trains, 
machinery  or  appliances  of  the  railroad  company,  he 
has  the  right  to  recover,  because  the  invitation  or  di- 
rection was  an  assurance  of  safety  upon  which  he  had 
a  right  to  rely.  Borst  v.  Lake  Shore,  etc.,  R.  W.  Co.,  4 
Hun.  (N.  Y.)  346,  affirmed  in  66  N.  Y.  639;  4  Am.  and 
Eng.  Ency.  of  Law,  p.  931;  Cleveland,  etc.,  R.  W.  Co.  v. 
Keely,  138  Ind.  600;  Elliott  on  Railroads,  section  1157; 
Pennsylvania  R.  R.  Co.  v.  Horst,  110  Pa.  St  226,  1  Atl. 
217;  Keech  v.  Rome,  etc.,  R.  R.  Co.,  13  N.  Y.  Supp.  149. 

In  the  case  last  cited,  the  plaintiff  approached  a  rail- 
road crossing  where  the  defendant's  engine  and  cars 
had  stopped.  The  plaintiff  inquired  if  it  was  all  right 
for  him  to  go  on.  A  servant  on  the  engine  replied: 
"It  is  all  right,  go  ahead."  Plaintiff  did  so  and  went 
abreast  of  the  engine  and  within  forty  feet  of  it,  the 
steam  began  to  escape  from  its  "pop-whistle"  and 
alarmed  his  horse,  causing  it  to  throw  him  from  the 
buggy  and  breaking  his  leg.  It  appeared  that  the 
"pop-whistle"  was  not  under  the  control  of  the  en- 
gineer. The  court  held  that  although  there  was  no  evi- 
dence of  negligence  in  the  operation  of  the  engine,  the 
assurance  of  safety  made  to  the  plaintiff  without  reser- 
vation, implied  the  control  of  the  engineer  over  the  en- 
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gine  and  its  instruments  of  alarming  sounds^  and  that 
the  defendant  was  liable  for  plaintiff's  injuries  re- 
ceived in  acting  uppn  the  assurance.  The  court  there 
said:  "If  the  pop-whistle  was  not  under  control,  but 
worked  automatically,  and  was  liable  to  go  off  when- 
ever the  engine  stood  still,  these  facts  were  known  to 
the  engineer.  The  plaintiff  was  not  shown  to  know 
them.  The  question  would  then  be  whether  it  was 
negligent  to  stop  the  engine  in  advance  of  the  plain- 
tiff, instead  of  in  his  rear,  and  tell  him  to  go 
ahead,  without  regard  to  the  liability  of  the  pop- 
whistle  to  go  off.  The  assurance  of  safety  was  made 
without  reservation,  and  implied,  we  think,  the  control 
of  the  engineer  over  his  engine  and  its  instruments  of 
alarming  sounds." 

This  reasoning  is  peculiarly  applicable  to  the  facts 
in  this  appeal.  The  engineer  knew  that  the  steam 
valve  was  not  under  his  control.  That  it  acted  auto- 
matically, when  the  pressure  attained  to  140  pounds, 
and  permitted  the  steam  to  escape  at  that  point  with 
a  loud  and  unusual  noise.  He  knew  that  the  pressure 
had  already  reached  this  point,  and  was  upon  the  very 
eve  of  exploding  through  the  valve,  when  in  response 
to  the  inquiry  if  it  was  safe  to  cross  at  that  time,  he 
answered  that  it  was,  and  in  this  the  flagman  seems 
to  have  concurred,  and  signaled  the  parties  to  cross. 
This,  under  the  circumstances,  reasonably  implied  and 
carried  with  it  the  assurance  that  the  engineer  had 
control  over  his  engine  and  its  appliances,  and  that 
there  would  be  no  such  alarming  escape  of  steam  as 
happened  upon  the  occasion. 

In  view  of  the  facts,  we  are  of  the  opinion  the  court 
did  not  err  in  awarding  judgment  in  favor  of  appellee 
upon  the  special  verdict. 

Appellant  insists  that  upon  the  evidence,  when 
tested  by  the  decision  in  the  former  appeal,  there  can 


652  SUPREME  COURT  OP  INDIANA, 

Lowe  V.  Turpie  et  aL 

be  no  recovery.  Ck)UBsel  for  appellee,  however,  con- 
tend that  the  evidence  is  not  in  the  record,  and  we  are 
of  the  opinion  that  their  contention  mnst  be  sustained. 
The  record  recites  that  the  defendant,  on  March  3, 
1894,  filed  in  the  office  of  the  clerk  the  longhand  manu- 
script of  the  evidence  adduced  at  the  trial,  which  long- 
hand manuscript  is  recited  to  be  as  follows:  (Here 
follows  what  appears  to  be  a  longhand  report  of  the 
evidence.)  The  trial  judge  certifies  that  this  longhand 
manuscript  was  presented  to  him  as  a  bill  of  excep- 
tions on  April  4, 1894,  and  was  signed  by  him  on  June 
11, 1894. 

If  this  could  be  regarded  as  a  proper  bill  embracing 
the  evidence,  it  would  be  clear  that  it  had  been  filed 
before  receiving  the  judge's  signature.  Nowhere  does 
the  record  disclose  that  what  was  intended  as  a  bill 
of  exceptions  was  filed  after  it  received  the  signature 
of  the  judge  on  June  11,  1894.  After  a  bill  has  been 
signed  by  the  judge,  it  must  be  filed  in  order  to  be- 
come a  part  of  the  record.  Makepeace  v.  Brannenberg^ 
146  Ind.  243. 

It  follows  for  the  reason  stated  that  the  evidence  is 
not  in  the  record  and  we  cannot  consider  any  question 
arising  out  of,  or  depending  thereon. 

Judgment  affirmed. 
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Saxb,— Abandonment — Certiorari. — The  filing  of  an  additional  tran-  i^  552 
script,  consisting  of  a  bill  of  exceptions  purporting  to  contain  a  '^^  ^2 
part  of  the  evidence  given  in  the  cause,  and  matter  supposed  to  be 
necessary  to  present  certain  reserved  questions  of  law,  brought  to 
the  Supreme  Court  foy  writ  of  certiorari,  after  a  term  time  appeal 
has  been  perfected,  under  section  650,  Bums'  R.  S.  1804  (638»  R.  S. 
1881),  does  not  amoimt  to  a  separate  or  independent  appeal,  but  is  a 
part  of  the  record  of  the  original  cause,  and  is  not  an  abandonment 
of  such  term  time  appeal,    p.  667, 

Plkadino. — Complaint, — Law  of  Case, — No  error  was  committed  in 
overruling  a  demurrer  to  an  amended  complaint  containing  sub- 
stantially the  same  averments  as  the  original  complaint,  which  was 
held  good  oh  a  former  appeal,    pp,  B57,  658, 

Deed. — Agreement  by  Grantee  to  Pay  Dd>t  of  Grantor, — Enforcement 
of  by  Creditor,— Trust  Deed, — A  parol  contract  made  at  the  time  of 
the  exocution  of  a  deed,  but  which  is  in  fact  a  mortgage,  whereby 
the  grantee  agreed  to  pay  a  debt  of  the  grantor  due  a  third  persoif, 
cannot  be  enforced  by  such  third  person  against  the  grantee,  as 
such  an  agreement  is  nothing  more,  in  effect,  than  an  agreement 
to  advance  the  amount  of  the  debt  as  a  loan  upon  the  security  of 
the  land  conveyed,    p.  669. 

CJONTRACT. — Breach  Of. — Failure  of  Grantee  to  Discharge  Liens  on 
Real  Estate. — Measure  of  Damages. — The  measure  of  damages  for  a 
breach  of  contract,  whereby  a  grantee  of  real  estate  agreed  to  ad- 
vance money  to  x>ay  liens  thereon,  is  the  same  as  for  a  breach  of 
contract  to  loan  money  direct,    p.  669, 

Damages. — Breach  of  Contract. — ^The  damages  recovered  in  an  action 
for  breach  of  contract  must  be  for  the  natural  and  proximate  con- 
sequences thereof.  Damages  which  are  remote  or  speculative  can- 
not be  recovered,    p.  670. 

Same. — Mecuure  of  for  Failure  to  Pay  a  Debt  When  Due. — Where  one 
is  indebted  to  another  and  fails  to  pay  the  debt  when  it  becomes 
due,  the  damage  for  .the  delay  in  payment  is  provided  for  in  the 
allowance  of  interest,    p.  671, 

Ck)NTRACT. — Agreement  to  Advance  Money  to  Pay  Incumbrances  on 
Beal  Estate. — Breach  Of. — Damages.— "Vo  warrant  the  recovery  of 
more  than  nominal  damages  for  breach  of  contract  to  pay  off  liens 
on  real  estate,  it  must  be  shown  that  the  land  was  lost  to  the  owner 
by  reason  of  such  liens,  and  without  his  knowledge,  and  solely 
through  the  fault  of  the  i>erson  who  was  to  loan  the  money,  or  if 
the  landowner  had  notice  of  the  neglect  or  refusal  to  loan  the 
money^  •that  it  was  at  such  time  as  to  deprive  him  of  the  oppor- 
tunity to  procure  the  money  elsewhere,    p.  676. 

Same.— Agreement  to  Advanee  Money  to  Pay  Off  Incumbrances. — 
Conveyance  of  Real  Estate.  —Breach  of  Contract. — Damages.— TVust 
Deeds. — Mortgages  in  Legal  Effect. — The  fact  that  a  person  has  <jon- 
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veyed  all  of  his  real  estate  to  one  who  has  advanced  him  monej 
thereon,  and  who  has  also  agreed  to  furnish  additional  money  to 
pay  ofiF  liens  on  such  real  estate,  and  is  therefore  unable  to  procure 
money  elsewhere  to  satisfy  such  lienSi  will  not  entitle  him  to  re- 
cover more  than  nominal  damages  in  an  action  against  such 
grantee  for  a  breach  of  such  contract  as  such  deeds  were,  in  l^al 
effect,  mortgages,  and  grantor's  rights  were  the  same  thereunder  as 
if  the  deeds  were  mortgages  in  form.    pp.  676,  677. 

Deed. — Aasumption  of  Lien  by  Orantee. — Enforcement  of  Lien.— 
Bights  of  Parties. — Where  in  consideration  of  a  sale  and  convey- 
ance of  a  one-half  interest  in  certain  real  estate  the  grantee  was 
to  assume  and  pay  a  part  of  an  incumbrance  thereon,  upon  a 
breach  thereof  the  grantor  was  entitled  to  sue  and  recover  the 
amount  thereof  unpaid  without  first  having  paid  the  same  to  the 
mortgagee,  but  after  the  foreclosure  thereof  the  grantee  was  en- 
titled to  a  credit  of  one-half  of  the  amount  said  land  paid  of  said 

*  mortgage  at  such  foreclosure  sale.    pp.  678,  679. 

Special  Verdict.— JE>roneoi«  Description  of  Real  Estate. — A  ooncln- 
sion  of  law  in  a  special  finding  that  plaintiff  is  entitled  to  a  con- 
veyance of  certain  real  estate  is  erroneous  if  the  description  of  the 
property  does  not  correspond  with  the  description  in  such  finding. 
p.  680. 

Contract. — Agreement  to  Advance  Money  to  Pay  Incumbrance.^ 
Breach  Of.-^Trust  Deeds. — ^Where  real  estate  held  as  security  for 
the  payment  of  the  debt  of  the  owner  is  conveyed  by  the  holder 
thereof  to  a  third  person,  for  money  advanced  to  the  owner,  and 
upon  an  agreement  that  such  third  person  would  advance  the 
money  to  pay  the  debt  so  secured,  an  action  cannot  be  maintained 
to  enforce  the  payment  of  such  debt  against  such  grantor,  as  such 
agreement  was  a  mere  contract  to  advance  money  by  way  of  a  loan 
to  pay  the  debt  of  another,    pp.  681,  682. 

Same. — Agreement  to  Advance  Money  to  Pay  Off  Incumbrances.^ 
Breach  Of. — Measure  of  Damages. — Trust  Deeds. — ^Where  appel- 
lant, in  consideration  of  a  conveyance  of  certain  real  estate  to  him 
by  appellees,  agreed  to  satisfy  certain  incumbrances  on  other  real 
estate  caused  by  appellees  to  be  conveyed  to  him,  and  to  reconvey 
said  last  named  real  estate  to  appellees'  wives,  the  measure  of  dam- 
ages for  the  failure  on  the  part  of  appellant  to  comply  with  such 
contract  by  reason  of  which  such  real  estate  was  lost  to  appellees' 
wives  by  foreclosure  of  such  incumbrances,  is  not  the  value  of  ^ 
real  estate,  but  only  the  amount  appellant  was  to  pay  on  such  in- 
cumbrances, pp,  686,  687. 

IdORTQA.QMB.'-'Foreclosure. —  Parties.-- Equitable  Oumer. — The  equi- 
table owners  of  real  estate  in  possession  cannot  be  deprived  of  their 
title  thereto  by  the  foreclosure  of  Uens  thereon  without  being  made 
parties  to  such  proceedings. 
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Pleadinq. — Agreement. — Presumption. — Where  it  is  not  alleged  tliat 
an  agreement  referred  to  in  a  pleading  was  in  writing,  it  will  be 
presumed  to  have  been  by  parol,     p.  689. 

Contract. — Parol  Agreement  to  Convey  Real  Estate. — Statute  of 
Frauds. — A  parol  agreement  in  consideration  of  the  conveyance  of 
certain  real  estate  to  convey  other  real  estate  to  such  grantor,  and 
of  which  he  is  not  put  in  possession,  is  within  the  statute  of  frauds, 
and  incapable  of  being  enforced,  and  will  not  support  an  action  for 
damages  for  its  breach,    p,  689. 

Pleadino. — Finding. — Variance. — A  conclusion  of  law  predicating  a 
right  to  recover  upon  a  different  theory  than  the  one  set  forth  in 
the  pleadings  is  erroneous,    p.  690, 

Appeal  and  Error. — Parties. — Statute  Construed, — ^Under  the  pro- 
visions of  act  of  March  9,  1895  (Acts  1895,  p.  179),  when  one  or  more 
parties  appeal  from  a  judgment  taken  against  them  to  this,  or  the 
Appellate  Court,  under  section  650,  Bums'  R.  S.  1894  (688.  R.  S.  1881), 
known  as  a  term  time  appeal,  it  is  not  necessary  to  make  the  coparties 
to  the  judgment,  not  appealing,  parties  to  the  appeal,  nor  is  it  neces- 
sary to  name  them  in  the  assignment  of  errors,    p.  691. 

Same. — Parties.^ Notice. — Persons  who  were  parties  to  the  record, 
but  not  parties  to  the  judgment,  are  not  required  to  be  made  par- 
ties on  appeal,  or  to  be  served  with  notice,    p.  692. 

Same.  — Jurisdiction. — Unauthorized  Joinder  in  Error. — The  fact  that 
a  joinder  in  error,  indorsed  upon  the  record,  was  signed  by  attor- 
neys tor  appellees  without  authority,  will  not  defeat  the  jurisdiction 
of  the  court  on  appeal,  where  the  appellees  otherwise  appeared  in 
this  court,    p.  693. 

From  the  Cass  Circuit  Court.  Reversed. 

Stuart  Brothers  &  Hammond^  B.  P.  Datndson  and 
S.  P.  Thompsouy  for  appellant 

Byron  K.  Elliott,  William  F.  Elliott,  John  H.  Gould, 
E.  B.  Sellers,  Walker  dh  McClintic  and  W.  E.  Uhl, 
for  appellees. 

Monks,  J. — On  February  18, 1886,  appellees,  James 
n.  and  William  Turpie,  commenced  an  action  against 
appellant  in  the  White  Circuit  Court.  The  complaint 
was  in  three  paragraphs,  to  each  of  which  the  court 
sustained  a  demurrer  for  want  of  facts.  Judgment 
was  thereupon  rendered  in  favor  of  this  appellant 
which,  on  appeal  in  this  court,  was  reversed  and  the 
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court  below  directed  to  overrule  the  demurrer  to  the 
complaint.  Turpie  v.  Lone,  114  Ind.  37.  After  the  re- 
turn of  said  cause  to  the  court  below,  the  demurrer 
was  overruled  as  directed. 

About  the  time  of  the  commencement  of  said  action 
by  the  Turpies  in  the  White  Circuit  Court,  in  Febru- 
ary, 1886,  two  other  actions  were  commenced  in  the 
said  court  against  appellant,  growing  out  of  the  same 
alleged  transactions  set  up  in  the  action  of  the  Tur- 
pies, one  by  appellee,  Cornelius  M.  Homer,  and  one  by 
appellees,  Emma  J.  and  Mary  F.  Turpie,  wives  of  the 
said  James  H.  and  William  Turpie.  These  three  suits 
were  pending  in  1889,  and  were  sent  on  change  of 
venue  to  the  Cass  Circuit  Court, ' 

In  January,  1890,  by  agreement  the  three  causes 
were  consolidated  and  the  court  ordered  that  George 
T.  Jones  and  others  be  made  parties  defendant.  Af- 
terwards, in  April,  1890,  James  H.  and  William  Tur- 
pie filed  an  amended  complaint  in  five  paragraphs. 
The  second  paragraph  was  stricken  out  on  motion. 

Appellant  demurred  to  each  of  the  remaining  para- 
graphs of  the  complaint  for  want  of  facts,  which  de- 
murrer, was  overruled.  To  this  complaint  appellant 
filed  an  answer.  Appellees,  Emma  J.  and  Mary  F. 
Turpie,  in  July,  1890,  filed  their  amended  complaint 
asking  damages  against  appellant,  which  he  answered 
by  general  denial. 

George  T.  Jones  also  filed  a  counterclaim  asking 
judgment  against  appellant,  on  which  issue  was  joined. 

The  cause  was  submitted  to  the  court  and  at  request 
of  appellant  a  special  finding  was  made  and  conclu- 
sions of  law  stated  thereon  against  appellant,  to  each 
of  which  he  at  the  time  saved  an  exception. 

Upon  the  findings  and  conclusions  of  law,  the  court 
on  February  5,  1891,  rendered  judgment  against  ap- 
pellant in  favor  of  James  H.  and  William  Turpie  for 
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f  19,775.00;  in  favor  of  appellees,  Emma  J.  and  Mary 
F.  Turpie,  in  the  sum  of  f  10,000.00;  in  favor  of  appel- 
lee, Homer,  in  the  sum  of  $3,297.00,  and  in  favor  of 
appellee,  Jones,  in  the  sum  of  (800.00. 

From  these  judgments,  appellant  appealed  to  this 
court  and  perfected  a  term  time  appeal  under  section 
650,  Burns'  R.  S.  1894  (638,  R.  S.  1881).  Afterwards, 
in  November,  1891,  by  leave  of  court,  appellant  en- 
tered upon  the  transcript  an  amended  assignment  of 
errors  adding  the  names  of  additional  persons  as  ap- 
pellees. After  which  a  joinder  in  error  was  endorsed 
upon  the  record  and  signed  by  attorneys  for  appel- 
lees. This,  under  rule  eight  of  this  court,  was  an  ap- 
pearance and  no  notice  to  appellees  was  required.  See 
Elliott's  App.  Proced.  sections  404,  405,  406. 

But  it  is  claimed  by  appellees  that  by  the  additional 
transcript  filed  May  21,  1892,  attempting  to  bring  up 
certain  reserved  questions  of  law,  an  appeal  was  at- 
tempted to  be  taken  under  section  642,  Bums'  R.  S. 
1894  (630,  R.  S.  1881),  and  this  was  an  abandonment 
of  the  first  appeal.  The  transcript  filed  May  21,  1892, 
consisted  of  a  bill  of  exceptions  purporting  to  contain 
a  part  of  the  evidence  given  in  the  cause  and  matter 
supposed  to  be  necessary  to  present  certain  reserved 
questions  of  law,  and  was  brought  into  this  court  as  a 
part  of  the  record  by  a  writ  of  certmrari  issued  in  said 
cause  on  application  of  appellant.  It  is  not,  therefore, 
a  separate  or  independent  appeal  but  a  part  of  the 
record  in  this  cause  and  is  not  an  abandonment  of  the 
term  time  appeal.  Whether  that  part  of  the  record 
so  brought  into  this  court  presents  any  question  or 
whether  an  appeal  may  be  taken  under  both  of  said 
sections  of  the  code  we  need  not  and  do  not  determine. 

It  is  claimed  by  appellant  that  the  court  erred  in 
overruling  the  demurrer  to  the  first,  third,  and  fourth 
Vol.  147—42 
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paragraphs  of  the  amended  complaint  of  James  H. 
and  William  Turpie.  This  court  held  on  the  former 
appeal  (Turpie  v.  Loioc,  supra,  pp.  66-60.)  that  the  part 
of  the  complaint  which  alleged  a  sale  and  conveyanee 
to  appellant  of  real  estate  in  Ohio,  and  a  promise  to 
pay  the  purchase  money,  stated  a  good  cause  of  action. 
An  amended  complaint  has  since  been  filed,  but  the 
allegations  concerning  the  sale  of  the  Ohio  real  estate 
are  substantially  the  same  in  each  paragraph  of  the 
amended  complaint  as  in  the  third  paragraph  of  the 
original  complaint.  There  was,  therefore,  no  error  in 
overruling  the  demurrer  to  each  paragraph  of  the 
amended  complaint  of  James  II.  and  William  Turpie. 

Many  questions  concerning  the  sufficiency  of  the 
different  pleadings  and  the  admissibility  of^  evidence 
are  discussed  by  counsel,  but  as  the  controlling  ques- 
tions are  ateo  presented  by  the  exceptions  to  the  con- 
clusions of  law,  we  will  consider  tJiem  in  that  con- 
nection. 

The  special  finding  of  facts  and  the  conclusions  of 
law  stated  thereon  so  far  as  necessary  to  the  determin- 
ation of  this  cause  are  as  follows : 

Appellees^  James  H.  and  William  Turpie,  were  on 
December  3, 1885,  and  still  are  partners  in  business  as 
traders  in  real  estate  and  were,  as  such  partners,  the 
owners  as  tenants  in  common  of  real  estate  in  the 
counties  of  White,  Jasper  and  Starke  in  Indiana,  and 
in  the  counties  of  Franklin,  Union  and  Delaware  in 
the  state  of  Ohio,  all  of  which  is  described  in  the  find- 
ing, and  the  value  of  each  tract  stated.  A  part  of  said 
real  estate  was  held  by  said  Turpies  in  fee  simple;  as  to 
a  part,  they  held  the  equitable  title  under  contracts  of 
purchase;  part  of  said  real  estate  was  held  in  the 
names  of  others  as  trustees  for  the  Turpies*  On  said 
day  there  were  existing  and  valid  judgments  against 
the  Turpies  in  favor  of  divers  persons  rendered  by  the 
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White  Circuit  Court,  the  Carroll  Circuit  Court,  of  In- 
diana, and  other  courts  in  said  State,  taxee  due  and 
unpaid,  ditch  assessments  and  mortgages  amounting 
in  the  aggregate  to  about  |15,000.00. 

That  on  or  before  December  3,  1885,  the  Turpies 
owned  in  fee  simple  the  undivided  four-fifths  of  a 
farm  of  three  hundred  and  twenty-four  acres  in  Del- 
aware  county,  Ohio,  known  as  the  Starke  or  Wagner 
farm,  which  farm  was  of  the  value  of  seventeen  thou- 
sand eight  hundred  and  twenty  dollars;  that  the  other 
one-fifth  of  said  farm  was  owned  by  George  T.  Jones, 
one  of  the  appellees;  that  there  were  two  mortgages 
on  said  farm,  one  in  favor  of  the  Michigan  Mutual  In- 
surance Company  upon  two  hundred  and  eighty-three 
acres  of  said  farm  for  ten  thousand  dollars,  and  one 
upon  the  remaining  forty-one  acres  of  said  farm  to  one 
Starke  which,  with  accrued  interest,  amounted  at  said 
date  to  about  eleven  hundred  and  sixty  dollars;  that 
on  the  same  day  appellant  was  the  owner  in  fee  of  two 
one-acre  lots  in  J.  C.  Reynold's  third  .addition  to  the 
town  of  Monticello,  Indiana,  equivalent  in  size  to  the 
ordinary  town  lots,  and  was  also  the  owner  in  fee  of 
the  northeast  quarter  of  the  northwest  quarter  of  sec- 
tion sixteen,  township  twenty-eight  north,  of  range 
four,  west,  in  said  county,  known  as  the  "Nutter  forty" 
acres,  which  said  lots  in  Monticello  were  worth  five 
hundred  dollars,  and  which  said  forty-acre  tract  was 
worth  six  hundred  dollars. 

That  said  Turpies  were  financially  embarrassed  and 
wholly  unable  to  raise  the  money  to  meet  their  ma- 
tured and  maturing  liabilities;  that  the  property  held 
by  them  as  aforesaid  was  of  great  value,  but  so  heav- 
ily incumbered  by  liens,  some  of  which  were  overdue 
and  others  soon  to  mature,  that  all  said  property  was 
in  great  danger  of  being  sacrificed  for  less  than  its 
real  value,  and  said  appellant  was  a  man  of  large  fl- 
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naneial  ability  and  credit,  and  the  owner  of  a  large 
amount  of  unincumbered  real  estate  and  personal 
property;  that  he  had  a  large  amount  of  ready  money 
and  other  assets,  and  was  abundantly  able  to  fulfill 
the  contract  hereinafter  named. 

That  on  said  3d  day  of  December,  1885,  said  Turpies, 
in  the  name  of  said  William  Turpie,  entered  into  an 
agreement  with  said  appellant,  in  writing,  respecting 
the  said  Starke  farm  as  follows: 

"December  3, 1885.— This  is  to  certify  that  William 
Turpie  of  the  first  part  and  Hugh  Lowe  of  the  second 
part,  have  this  day  made  a  trade  far  a  farm  in  Dela- 
ware county,  in  the  state  of  Ohio,  known  as  the  'James 
Starke  farm,'  on  Starke's  Corners,  the  undivided  one- 
half  (i)  of  said  three  hundred  and  twenty-four  (324) 
acres  to  belong  to  Hugh  Lowe,  the  other  one-half  (i)  to 
belong  to  William  Turpie.  Hugh  Lowe  is  to  assume 
the  one-half  (i),  twelve  thousand  three  hundred 
(112,300.00)  dollars,  and  William  Turpie  the  other  one- 
half  (i).  Hugh  Lowe  to  have  deed  for  the  whole  324 
acres  for  the  present  time.  The  following  described 
property  and  stock  on  said  farm  is  to  be  held  jointly: 
Seven  head  of  horses,  1  mule,  29  head  of  cattle  shipped 
from  White  county,  Indiana,  4  cows,  1  heifer,  2  bug- 
gies that  were  already  on  farm,  13  head  of  cattle 
bought  of  Dan  Hunt,  110  sheep,  all  harness  and  farm 
implements  on  farm,  buggies  and  wagons,  all  wheat 
in  the  ground  on  the  farm,  and  all  grain,  hay  or  feed 
on  the  farm,  and  (1)  one  lot  on  corner  of  Woodmflf  and 
High  streets.  Lowe  is  to  have  one-half  (J)  interest  in 
said  lots  and  the  balance  of  the  G.  A.  Wagner  lumber 
is  to  be  divided  equally  by  Lowe  paying  freight  to  Co- 
lumbus, Ohio.  Turpie  is  to  make  one  hundred 
(1100.00)  dollars  up  in  trade  to  Lowe." 

"December  3,  1885.— This  is  to  certify  that  Hugh 
Lowe  of  the  first  part,  deeds  or  causes  to  be  deeded  to 
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William  Turpie  at  his  option  the  following  described 
property:  10  lots  in  J.  C.  Reynold's  addition  to  the 
town  of  Montieello,  Indiana;  40  acres  more  or  less, 
known  as  the  ^Nutter  Land,'  near  the  town  of  Monon, 
in  White  countv,  Indiana." 

He  afterwards  further  agreed  by  parol  with  the  con- 
sent of  said  Turpies  in  consideration  of  said  Jones  and 
wife  joining  in  said  deed  for  said  farm,  that  said  appel- 
lant would  convey  to  said  Jones  the  undivided  one- 
lialf  (i)  of  said  lots  in  Reynold's  addition  to  Monti- 
cello,  and  the  undivided  one-half  (i)  of  said  Nutter 
forty  (40)  acres  and  in  consideration  thereof,  said 
Jones  and  wife  joined  in  the  execution  of  said  deed. 
It  was  further  agreed  by  parol  between  said  appellant 
and  said  Turpies,  that  said  appellant  would  pay  off 
all  the  incumbrances  upon  said  farm,  and  it  was  so 
stipulated  in  said  deed,  all  of  said  incumbrances  over 
the  sum  of  six  thousand  one  hundred  and  fifty 
dollars  ($6,150.00),  to  be  repaid  to  him  by  the  Turpies, 
and  until  the  same  was  repaid,  he  was  to  hold  the 
title  of  the  whole  of  said  Starke  Farm  as  security 
therefor;  that  in  order  to  balance  accounts  respecting 
the  live  stock  and  personal  property  upon  said  farm 
and  some  payments  made  at  the  time  by  said  appel- 
lant for  said  Turpies,  the  said  William  Turpie  exe- 
cuted, on  the  3d  day  of  December,  1885,  a  promissory 
note  to  said  appellant,  for  five  hundred  eighty  and 
ninety-one  hundredths  dollars  ($580.91). 

That  afterwards,  in  said  month  of  December,  the 
Turpies  entered  into  a  series  of  agreements  with  ap- 
pellant in  which  it  was  in  substance  provided  that  ap- 
pellant should  pay  all  the  liens  and  incumbrances  on 
the  real  estate  of  the  Turpies  in  Indiana,  and  it  was 
also  agreed  with  Turpies  and  Horner  to  pay  said 
Horner  the  amount  of  Turpies^  indebtedness  to  him, 
about  thirteen  hundred  and  thirty-five  dollars,  and  to 
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pay  the  John  H.  Miller  note  upon  which  Homer  was 
surety,  amounting  to  about  one  thousand  dollars.  In 
consideration  of  which,  the  Turpies  were  to  execute  to 
appellant  their  note  for  their  indebtedness  to  him, 
except  the  note  of  $580.91,  and  from  time  to  time  as 
Turpies'  outstanding  obligations  should  be  paid  bv 
appellant,  to  execute  to  him  other  notes  for  amounts 
so  paid,  all  to  bear  interest  at  eight  per  cent,  per  an- 
num; and  to  secure  the  amount  they  then  owed  appel- 
lant and  the  advances  so  to  be  made  by  him,  they  were 
to  convey  or  cause  to  be  conveyed  to  him  their  real  es- 
tate in  Indiana,  including  the  four  lots  in  Monon,held 
in  the  name  of  Horner,  and  the  undivided  one-half  of 
the  Ohio  real  estate,  except  nine  lots  in  R  P.  Wood- 
ruflf  Agricultural  College  addition  to  Columbus,  Ohio, 
which  they  reserved  for  their  wives.  The  Turpies  in 
consideration  of  the  sum  of  twenty  thousand  dollars 
to  be  paid  by  appellant  upon  liens  and  incumbrances 
then  upon  the  Ohio  real  estate,  sold  to  appellant  the 
other  undivided  one^half  of  said  Ohio  real  estate, 
which  they  were  to  convey  or  caude  to  be  conveyed  to 
him  in  fee  simple,  except  that  said  nine  lots  reserved 
for  Turpies'  wives  were  to  be  conveyed  by  one  Wood- 
ruff, who  held  the  legal  title  thereto,  to  appellant,  and 
he  was  to  reconvey  the  same  to  Turpies'  wives  free 
from  all  incumbrances;  that  when  the  conveyance 
should  be  made  to  appellant  for  said  Ohio  property 
so  sold  to  him,  the  other  undivided  one-half  thereof 
should  be  included  in  the  conveyance,  but  to  be  held 
by  appellant  as  security  to  him  for  the  payment  of 
said  Indiana  debts  and  security  for  any  amount  id 
excess  of  said  $20,000.00  which  appellant  might  pay  to 
relieve  said  Ohio  real  estate  from,  incumbrances,  all 
of  which  incumbrances  on  the  Ohio  real  estate  appel- 
lant in  pursuance  of  the  agreement  was  to  pay.  The 
Tui^ies  conveyed  or  caused  to  be  conveyed  all  of  said 
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Ohio  real  estate,  except  a  tract  known  as  the  Mt.  Ver- 
non hotel  property;  that  the  full  consideration  was 
paid  by  Turpies  and  their  wives  for  the  conveyance 
by  appellant  to  Turpies'  wives  of  said  nine  lotff  and 
that  said  lots  were  of  the  value  of  ten  thousand  dol- 
lars; that  Turpies^  wives  took  immediate  possession 
about  January  1,  1886^  of  said  nine  lots  with  appel- 
lant's consent  under  his  agreement  to  convey  the  same 
to  them. 

That  in  December,  1885,  Turpies  conveyed  and 
caused  to  be  conveyed  to  appellant  all  the  said  real 
estate  in  the  county  of  Jasper,  Starke  and  White,  in 
Indiana,  except  four  lots  in  Monon  held  by  them  in 
the  name  of  Horner,  and  on  December  10,  1885,  said 
Horner  and  wife  executed  a  deed  to  appellant  for  said 
Monon  lots  held  in  Horner's  name  as  security  for  Tur- 
pies' indebtedness  to  Horner  and  to  indemnify  him 
from  loss  as  their  surety,  who  accepted  said  deed  and 
promised  Horner  that  he  would  pay  said  Miller  note. 
That  on  December  7,  1885,  the  Turpies  and  appellant 
executed  the  following  agreement  in  writing: 

"This  memorandum  is  to  show  that  all  real  estate  in 
Indiana  and  Ohio  that  James  H.  Turpie  and  William 
Turpie  and  wives  have  conveyed  to  me,  Hugh  Lowe,  in 
the  year  1885,  is  to  be  held  in  trust  for  them,  and  to  be 
held  by  said  Lowe  as  security  for  all  claims  owing  to 
him  from  said  Turpies,  which  is  evidenced  by  promis- 
sory notes,  and  when  said  claims  are  paid  by  said 
Turpies,  said  Lowe  is  to  convey  to  the  Turpies  or  any 
one  they  suggest,  except  one-half  (i)  interest  in  the 
Wagner  farm  in  Ohio,  which  is  explained  by  another 
contract." 

That  about  the  first  day  of  March,  1886,  said  Lowe 
took  exclusive  possession  of  all  live  stock  and  per- 
sonal property  on  said  Starke  farm  belonging  to  him- 
self and  said  plaintiffs,  and  converted  the  same  to  his 
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own  use,  the  same  was  of  the  value  of  four  thousand 
dollars  (#4,000.00). 

That  soon  after  the  deeds  for  all  the  property  afore- 
said were  delivered  to  said  appellant,  he  without 
cause,  refused  to  carry  out  or  further  perform  his  con- 
tracts aforesaid,  and  he  refused  to  pay  any  more  of 
the  debts,  liens  or  incumbrances  on  any  of  said  prop- 
erty, and  has  failed  to  pay  his  said  note  given  to 
Horner,  or  said  Miller  note,  which  last  note  Horner 
has  been  compelled  to  pay,  to- wit:  nine  hundred  and 
Beventy-flve  dollars  (f975.00)  on  the  18th  of  February, 
1886. 

That  when  said  appellant  refused  he  was  financially 
able  to  complete  and  perform  the  same;  that  said  Tur- 
pies  had  placed  in  his  hands  all  their  property  and 
means  that  could  in  any  way  be  used  to  pay  said  debts, 
and  were,  therefore,  wholly  unable  to  pay  or  discharge 
the  same  or  any  part  thereof,  all  of  which  was  well 
known  to  appellant  when  he  received  the  same,  and 
when  he  made,  and  also  when  he  refused  to  perform 
the  said  contracts. 

That  before  the  commencement  of  this  suit  by  the 
said  Turpies  they  made  demand  of  appellant  that  he 
perform  all  and  singular,  the  said  several  contracts, 
and  each  specification  thereof,  and  said  appellant  re- 
fused and  has  ever  since  refused  and  neglected  to  per- 
form the  same  or  any  part  thereof,  except  as  herein 
stated. 

That  before  the  commencement  of  this  suit,  the 
said  Emma  J.  Turpie  and  Mary  F.  Turpie,  by  their 
agent,  James  H.  Turpie,  demanded  from  appellant  the 
conveyance  to  them  of  said  lots  Nos.  244  to  252,  in- 
clusive, in  Woodruff's  Agricultural  College  addition 
to  the  city  of  Columbus,  Ohio,  free  of  incumbrances  as 
specified  in  the  agreement  aforesaid,  made  with  ap- 
pellant by  said  James  and  William  Turpie,  and  said 
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appellant  refused  to  make  such  convejance  and  has 
ever  since  neglected  and  refused  to  perform  said  con- 
tracty  but  in  violation  of  his  agreement  aforesaid  to 
pay  incumbrances  thereon,  has  permitted  the  same 
to  be  sold  to  pay  the  incumbrances  that  he  agreed  to 
remove  therefrom,  and  the  title  to  said  lots  has  passed 
to  innocent  purchasers  at  sheriff's  sale. 

That  before  the  commencement  of  any  proceedings 
against  or  in  favor  of  said  defendant,  George  T.  Jones, 
he  demanded  of  said  appellant  the  performance  of  his 
contract  to  convey  to  him  the  undivided  one-half  (i) 
of  said  two  (2)  acres,  equal  to  ten  (10)  lots,  in  Reynold's 
addition  to  Monticello,  Indiana,  and  to  convey  to  him 
the  undivided  one-half  (i)  of  the  land  described  herein 
as  the  "Nutter  Forty  Acres,"  and  said  appellant  has 
refused  and  wholly  failed  to  make  such  conveyance  or 
in  any  way  to  make  compensation  to  said  Jones  for  the 
execution  by  him  and  wife  of  the  deed  of  the  "Starke 
Farm,"  in  Delaware  county,  Ohio,  executed  on  the  22d 
day  of  December,  1885. 

That  Lowe  failed  to  pay,  satisfy  or  discharge  the 
liens  upon  the  property  in  Ohio,  deeded  to  him  as  here- 
inbefore found,  except  as  otherwise  stated  herein,  to- 
wit:  $4,185.86;  that  after  the  4th  day  of  January,  1886, 
the  several  holders  of  the  liens  upon  said  Ohio  prop- 
erty, brought  suits  in  the  courts  of  said  state  having 
jurisdiction,  and  obtained  decrees  and  orders  of  sale 
for  the  greater  part  of  said  property  in  said  Franklin 
and  Union  counties,  and  the  same  was  sold  upon  exe- 
cution and  at  judicial  sale  to  satisfy  the  liens  there- 
on, which  said  appellant  had  agreed  to  pay,  and 
thereupon  the  legal  title  to  all  of  said  real  estate  in 
Ohio  so  sold  was  lost  to  the  plaintiffs. 

That  the  real  estate  in  the  state  of  Ohio,  conveyed 
to  appellant  and  held  by  him  as  security,  as  aforesaid, 
to-wit:  the  undivided  one-half  (i)  of  all  the  real  estate 
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in  Ohio,  hereinbefore  described,  except  the  certain 
specified  tracts  sold  at  judicial  sales,  was  so  sacrificed 
and  consumed  by  costs  and  expenses  that  it  paid  only 
the  sum  of  twenty-two  thousand,  seven  hundred  and 
fifty-six  dollars  and  fifty-six  cents  (f 22,756.56),  of  the 
debts  of  said  Turpies,  which  said  Lowe  had  agreed  to 

pay. 

That  on  the  3d  of  December,  1885,  the  two  hundred 
and  eighty-three  (283)  acres  of  the  Starke  farm,  in  Del- 
aware county,  Ohio,  under  mortgage  to  the  Michigan 
Mutual  Insurance  Company,  was  of  the  value  of  fifteen 
thou-sand,  five  hundred  and  sixty-five  (|15,565.00)  dol- 
lars, and  that  since  that  time,  by  reason  of  the  failure 
of  said  Lowe  to  pay  said  incumbrance  remaining  un- 
paid after  the  22d  day  of  December,  1885,  to-wit:  ten 
thousand  and  three  hundred  dollars  (f  10,300.00),  the 
whole  of  said  two  hundred  and  eighty-three  (283)  acres 
has  since  been  sold  on  a  decree  of  foreclosure  to  satisfy 
said  mortgage,  whereby  the  title  to  said  real  estate 
has  been 'wholly  lost  to  said  Turpies;  that  the  Turpies 
are  indebted  to  said  appellant  on  notes  held  by  him 
and  for  moneys  paid  by  him  for  their  use,  in  pursuance 
of  said  contracts,  €^nd  on  account  in  the  sum  of 
$14,332.75,  which  is  a  proper  set-ofF  against  any 
amount  due  said  plaintiffs  from  him. 

That  prior  to  the  commencement  of  this  suit,  said 
Turpies  offered  to  deliver  to  the  defendant,  Lowe,  a 
deed,  duly  signed  and  acknowledged  by  their  wives 
and  themselves,  conveying  the  real  estate  in  Knox 
county,  Ohio,  known  as  the  "Mount  Vernon  Hotel 
Property,"  to  him,  and  demanded  of  him  then  and 
there  to  carry  out  and  perform  his  several  contracts. 

That  the  rental  value  of  certain  lands  of  the  Tur- 
pies in  White  county,  of  which  appellant  had  posses- 
sion, was  91,120.00;  that  appellant  received  f35.00, 


NOVEMBER  TERM,  1896— Vol.  147.        667 

Lowe  V,  Turpie  et  al, 

the  proceecis  of  the  sale  of  one  horse,  the  property  of 
the  Turpies. 

That  by  reason  of  the  failure  of  said  appellant  to 
perform  his  said  agreements,  and  the  sale  of  said  real 
estate  by  virtue  of  judicial  process  resulting  in  conse- 
quence thereof,  there  was  large  lose  and  damage  to 
said  JameiB  H.  and  William  Turpie,  that  is  to  say,  their 
real  estate^  of  the  value  of  thirty-two  thousand,  six 
hundred  and  ninety-five  dollars  (|32,695.00)  satisfied 
only  thirteen  thousand,  seven  hundred  and  sixty-five 
dollars  and  seven  cents  ($13,765.07)  of  their  indebted- 
ness, but  the  same  sales  of  said  Lowe's  undivided  one- 
half  (i)  of  some  of  the  same  real  estate  and  of  the  nine 
(9)  lots  to  be  conveyed  to  the  wives  of  said  Turpies, 
realized  a  sum  which  was  applied  in  payment  of  said 
debts,  enough  to  make  up  the  loss,  except  the  sum 
of  six  thousand  eight  dollars  and  seventy  cents 
(16,008.70). 

That  the  value  of  said  one-fifth  of  said  Stark  farm, 
conveyed  by  said  Jones  and  wife  to  Lowe,  subject  to 
the  incumbrance  thereon,  was,  at  the  time  of  said  con- 
veyance, December  22,  1885,  eight  hundred  dollars 
(1800.00). 

That  the  value  of  attorneys'  services  in  the  collec- 
tion of  said  note  from  Lowe  to  Horner,  described  in 
said  Horner's  complaint,  is  three  hundred  dollars 
(fSOO.OO). 

**And  the  court  now  states  its  conclusions  of  law 
upon  the  foregoing  facts  to  be  as  follows: 

"2.  That  said  Horner  is  entitled  to  recover  from  said 
Lowe  upon  said  promissory  note,  given  by  him  to 
Homer,  the  sum  of  two  thousand  and  thirty-three 
dollars  ($2,033.00),  and  on  account  of  the  failure  of 
said  Lowe  to  pay  said  Miller  note,  the  sum  of  twelve 
hundred  and  sixty-four  dollars  (f  1,264.00). 

"3.    That  said  James  H.  Turpie  and  William  Turpie 
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are  entitled  to  recover  from  the  said  Lowe  the  sum  of 
nineteen  thousand,  seven  hundred  and  seventy-five 
dollars  (|19,775.00),  which  is  due  to  them  after  deduct- 
ing all  set-offs. 

"4.  That  said  Mary  P.  Turpie  and  Emma  J.  Turpie 
are  entitled  to  recover  from  said  appellant  the  sum  of 
ten  thousand  dollars  (|10,000.00). 

"6.  That  said  Lowe  be  required  to  convey  to  said 
James  H.  and  William  Turpie  the  undivided  one-half 
(J)  of  the  northeast  quarter  (i)  of  section  sixteen  (16), 
township  twenty-eight  (28)  north,  range  four  (4)  west, 
and  the  undivided  one-half  (i)  of  the  two  (2)  one-acre 
lots  in  J.  C.  Reynold's  addition  to  Monticello,  in  said 
county  of  White,  owned  by  Lowe  on  the  3d  day  of  De- 
cember, 1885,  and  also  the  whole  of  the  Bradford  and 
Braxton  lands,  and  also  said  lands  in  Starke  county, 
and  in  Jasper  county,  Indiana,  conveyed  to  said  appel- 
lant, and  also  said  lots  in  Monon  in  finding  numbered 
60,  specified  by  proper  deeds  of  release  and  quitclaim. 

"7.  That  said  Jones  is  entitled  to  a  judgment 
against  said  Lowe  for  the  sum  of  $800.00." 

The  correctness  of  each  of  the  conclusions  of  law  is 
called  in  question  by  the  assignment  of  errors. 

It  is  earnestly  insisted  by  appellant  that  the  facts  do 
not  sustain  the  third  conclusion  of  law  that  the  Tur- 
pies  are  entitled  to  recover  from  appellants  |19,775.00. 
The  correctness  of  this  conclusion  of  law  depends  upon 
what  is  the  proper  measure  of  damages  under  the  facts 
set  forth  in  the  special  finding.  On  the  former  appeal 
of  this  cause,  Turpie  v.  Lotoe,  supra,  the  deeds  convey- 
ing to  appellant  the  Indiana  and  Ohio  real  estate  to 
secure  an  existing  indebtedness,  and  future  advanceB 
to  pay  liens  set  out  in  the  special  finding,  were  held  to 
be  mortgages.  In  that  case,  the  Turpies  claimed  that 
they  were  entitled  to  recover  either  the  full  amount 
which  the  appellant  [Lowe]  agreed  to  advance  as  a 
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loan  in  the  way  of  discharging  liens  and  debts  or  the 
value  of  the  lands  conveyed  by  the  deeds.  In  response 
to  such  contention,  the  court,  on  pp.  53,  54,  said:  "If 
we  are  correct  in  our  construction  of  the  contract  set 
op  in  the  complaint,  Lowe's  agreement  to  pay  liens, 
etc.,  was  nothing  more  than  a  contract  to  advance 
money  for  the  benefit  of  appellants  [Turpies],  and  is 
the  same,  in  effect,  as  if  he  had  agreed  to  advance 
money  direct  to  them  as  a  loan.  Whatever  damages^ 
therefore,  they  might  recover  from  Lowe  for  the  re- 
fusal to  make  such  a  direct  loan,  after  having  taken 
security  for  the  same,  they  may  recover  here,  and 
nothing  more." 

The  covenant  in  a  deed  absolute  on  its  face,  but  in- 
tended as  a  mortgage,  or  a  parol  contract  made  at  the 
time  of  the  execution  of  the  deed,  whereby  the  grantee 
agrees  to  pay  a  debt  of  the  grantor  due  another  person 
cannot  be  enforced  by  such  person  against  the  grantee. 
Such  an  agreement  is  nothing  more  in  effect  than  an 
agreement  to  advance  the  amount  of  the  debt  or  in- 
cumbrance as  a  loan  upon  the  security  of  the  land  con- 
veyed. Root  V.  Wright,  84  N.  Y.  72;  Oarnsey  v.  Rogers , 
47  N.  Y.  233;  Pardee  v.  Treat,  82  N.  Y.  385. 

It  is  clear,  we  think,  that  the  measure  of  damages 
for  the  breach  by  appellant  of  his  agreement  to  ad- 
vance money  to  pay  liens,  etc.,  set  forth  in  the  finding, 
is  the  same  as  for  breach  of  a  contract  to  loan  money 
direct. 

This  court  also  held,  in  that  case,  that  the  com- 
plaint, so  far  as  it  rested  upon  the  agreement  of  this 
appellant  to  advance  money,  and  the  deeds  to  secure 
the  same,  only  made  a  case  for  nominal  damages,  as 
no  special  damages  were  shown.  When  the  case  was 
returned  to  the  court  below,  the  Turpies  filed  their 
amended  and  supplemental  complaint  in  five  para- 
graphs, as  heretofore  stated,  in  which  they  declared 
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upon  the  same  oral  contracts,  and  also  for  the  first 
time  brought  in  the  written  agreements  set  out  in  the 
special  finding,  they  not  haying  been  mentioned  in  the 
original  complaint.  In  the  amended  complaint,  which 
was  filed  in  April,  1890,  it  was  alleged  that  the  several 
holders  of  the  liens  on  said  real  estate,  to  pay  which 
appellant  had  agreed  to  advance  money,  brought  suit 
in  the  courts  having  jurisdiction,  and  procured  de- 
crees and  orders  of  sale,  upon  which  said  real  estate 
was,  in  the  year  1887  and  the  latter  part  of  the  year 
1886,  sold  at  sheriff's  sale,  and  the  money  received 
applied  on  said  liens,  and  sought  thereby  to  recover 
as  special  damages  the  difference  between  the  value  of 
said  real  estate  and  the  amount  for  which  the  same 
sold  at  sheriff's  sale. 

It  is  evident,  from  the  special  finding  and  the  con- 
clusions of  law  stated  thereon,  that  the  trial  court 
adopted  this  measure  of  damages. 

It  is  the  rule,  settled  beyond  controversy,  that  the 
damages  to  be  recovered  must  be  the  natural  and 
proximate  consequences  of  the  breach  of  the  contract; 
damages  which  are  remote  or  speculative  cannot  be 
recovered.  Fuller  v.  Curtis,  100  Ind.  237,  50  Am.  Rep. 
786;  Cltne  v.  Myers,  64  Ind.  304;  Loker  v.  Damon, 
84  Mass..  284;  Prosser  v.  Jones,  41  Iowa  674;  Wire  v. 
Foster,  62  Iowa  114,  17  N.  W.  174,  Osborne  v.  Poket, 
33  Minn.  10,  21  N.  W.  752.  Hadley  v.  Baa^endale,  9 
Exch.  341,  the  leading  English,  and  one  followed  by 
the  courts  of  this  country,  lays  down  the  following 
rule  concerning  the  measure  of  damages:  "Where 
two  parties  have  made  a  contract  which  one  of  them 
has  broken,  the  damages  which  the  other  party  ought 
to  receive  in  respect  of  such  breach  of  contract  should 
be  such  as  may  fairly  and  reasonably  be  considered 
either  arising  naturally,  i.  e.,  according  to  the  usual 
course  of  things,  from  such  breach  of  contract  itself, 
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or  such  as  may  reasonably  be  supposed  to  have  been 
in  the  contemplation  of  both  parties,  at  the  time  they 
made  the  contract,  as  the  probable  result  of  the 
breach  of  it." 

When  one  is  indebted  to  another  and  fails  to  pay 
the  same  when  due,  the  damages  for  the  delay  in  pay- 
ment are  provided  for  in  the  allowance  of  interest. 
This  is  the  measure  of  damages  adopted  by  the  law  in 
all  actions  by  the  creditor  against  the  debtor.  Lou- 
don V.  Tdxing  District,  104  U.  S.  771 ;  Insurance  Co. 
Y.PiaggiOy  16  Wall  (U.  S.)  878;  Greene  v.  Ooddard,  9 
Mete.  (Mass.)  212,  232;  5  Am.  and  Eng.  Ency.  of  Law, 
p.  27,  and  note  2,  p.  25. 

Appellees  admit  the  measure  of  damages  for  the 
failure  of  a  debtor  to  pay  money  when  due,  to  be 
as  stated,  but  insist  that  where  the  obligation  to  pay 
money  is  special,  and  has  reference  to  other  objects 
than  the  mere  discharge  of  debts,  as  in  this  case  to 
advance  or  loan  money  to  pay  taxes  and  discharge 
liens,  damages  beyond  interest  for  delay  of  payment 
according  to  the  actual  injury  may  be  recovered, 
citing  1  Sutherland  on  Damages,  section  77,  p.  165, 
where  the  rule  stated  by  appellee  is  approved.  The 
author,  however,  in  the  same  section,  says:  "Where 
one  person  furnishes  money  to  another  to  discharge  an 
incumbrance  upon  the  land  of  the  person  furnishing 
the  money,  and  the  person  undertaking  to  discharge  it 
neglects  to  do  so,  and  the  land  is  lost  to  the  owner  by 
reason  of  the  neglect,  the  measure  of  damages  may  be 
the  money  furnished  with  interest,  or  the  value  of  the 
land  lost,  according  to  circumstances.  If  the  land- 
owner has  knowledge  of  the  agent's  failure  in  time  to 
redeem  the  land  himself,  his  damages  will  be  the 
money  furnished  with  interest.  But  if  the  landowner 
justly  relies  upon  his  agent  to  whom  he  has  furnished 
money  to  discharge  the  incumbrance,  and  the  land  is 
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loBt  without  his  knowledge,  and  solely  through  the 
fault  of  the  agent,  the  latter  will  be  liable  for  the 
value  of  the  land  at  the  time  it  is  lost."  See  Fountain 
V.  Lumber  Co.,  109  Mo.  55,  18  S.  W.  1147,  32  Am.  St. 
648. 

In  Blood  V.  WilkinSy  43  la.  565,  Blood  was  the  owner 
of  certain  land  in  Jones  county,  and  conveyed  the 
same  to  Wilkins  as  security  for  money  advanced  and 
to  be  advanced  by  Wilkins  and  applied  in  payment 
of  certain  mortgages  and  tax  liens  upon  the  property; 
part  of  the  money  was  paid  out  directly  by  Wilkins 
in  discharge  of  liens,  and  a  part  was  retained  by  him. 
At  the  time  of  the  loan  the  land  had  been  sold  for 
taxes,  but  the  period  for  redemption  had  not  yet  ex- 
pired. The  amount  borrowed  was  enough  to  discharge 
all  liens  and  to  redeem  from  said  sales.  Wilkins,  after 
the  execution  of  said  deed  given  as  security,  retained 
in  his  hands  the  money  necessary  to  redeem,  under 
an  agreement  with  Blood  that  he  would  redeem.    Wil- 
kins failed  to  redeem  and  tax  titles  accrued  against 
the  land,  whereby  it  was  lost  to  Blood,  except  forty 
acres.    The  court,  in  speaking  of  the  measure  of  dam- 
ages, said:     ^^Tbere  only  remains  to  be  considered 
what  is  the  measure  of  their  liability.    Where  one  per- 
son furnishes  money  to  another  to  discharge  an  in- 
cumbjance  from  the  land  of  the  person  furnishing  the 
money,  and  the  person  undertaking  to  discharge  the 
incumbrance  neglects  to  do  it,  and  the  land  is  lost 
to  the  owner  by  reason  of  the  incumbrance,  the  meas- 
ure of  damages  may  be  the  money  furnished,  with  in- 
terest, or  the  value  of  the  laud  lost,  according  to  cir- 
cumstances.   If  the  landowner  has  knowledge  of  his 
agent's  failure  in  time  to  redeem  the  land  himself,  his 
damages  will  be  the  money  furnished  with  interest. 
But  if  the  landowner  justly  relies  upon  his  agent,  to 
whom  he  has  furnished  money  to  discharge  the  in* 
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cumbrance,  and  the  land  is  lost  without  his  knowl* 
€dge,  and  solely  through  the  fault  of  the  agent,  then 
the  agent  will  be  liable  for  the  value  of  the  land  lost." 
This  language  was  adopted  by  the  author  of  Suther- 
land on  Damages  in  stating  the  rule.  See  1  Suther- 
land Damages,  section  77,  p.  164. 

The  cases  of  Manchester^  etc.j  Bank  v.  Cook,  49  Law 
T.  (N.  S.)  fi74,  and  Manahan  v.  Smith,  19  Ohio  St. 
384,  cited  by  appellees,  are  not  in  conflict  with  Blood  v. 
Wilkins,  supra,  but  support  the  rule  therein  adopted. 

In  the  case  of  Manchester,  etc..  Bank  v.  "Cook,  supra, 
the  bank  made  an  agreement  to  loan  Cook  a  large  sum 
of  money  to  purchase  a  vendor's  lien  upon  the  real 
estate  of  a  corporation  and  a  number  of  shares  in  said 
corporation.  Cook  relied  upan  the  bank  to  provide 
the  money,  and  did  not  make,  or  attempt  to  make,  ar- 
rangements with  any  other  person  or  company  to 
provide  the  money.  The  bank  did  not  provide  the 
money,  and  Cook  was  not  informed  that  it  would  not 
do  so  until  too  late  to  procure  the  money  elsewhefe 
before  the  time  expired  within  which  it  was  necessary 
to  complete  the  purchase.  The  court  held  that  in  cases 
of  breach  of  contract  to  lend  money,  the  damages 
usually  given  were  merely  nominal,  for  the  reason 
that  usually  if  a  man  could  not  get  money  in  one 
quarter  he  could  in  another,  but  that  as  Cook,  by 
the  conduct  of  the  bank  in  failing  to  inform  him  at 
the  proper  time  that  it  would  not  provide  the  money, 
had  been  deprived  of  the  opportunity  of  getting  it  else- 
where, he  was  entitled  to  recover  more  than  nominal 
damages. 

In  Manahan  v.  Smith,  supra,  Breckinridge  con- 
veyed to  Manahan  real  estate  in  Indiana  for  real  es- 
tate in  Ohio.  Soon  after  the  deeds  were  executed  Man- 
ahan learned  that  an  attachment  had  been  previously 
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levied  on  the  real  estate  in  Indiana  at  the  suit  of 
Breckinridge's   creditors.    Whereupon  Breckinridge, 
with  Smith  as  guarantor,  agreed  in  writing  to  cancel 
within  six  months  the  incumbrance  on  the  Indiana 
land,  but  failed  to  do  so,  and  the  Indiana  land  was 
sold  by  order  of  court  in  1856,  without  notice  to  Mana- 
han,  who  resided  in  Ohio  and  did  not  hear  of  the  same 
till  several  months  thereafter.    In  an  action  against 
Smith,    guarantor    of    the    agreement    of    Breckin- 
ridge to  cancel  the  incumbrance  within  six  months, 
the  court  held  that  the  measure  of  damages  under  the 
circumstances  was  the  value  of  the  land  at  the  time 
title  thereto  was  lost,  and  interest  thereon  until  judg- 
ment.   It  will  be  observed  that  this  was  not  a  contract 
to  loan  money,  but  a  contract  on  the  part  of  Breckin- 
ridge to  pay  his  own  debt.    The  right  to  recover  the 
value  of  the  land  lost  was  put  upon  the  ground  that 
Breckinridge  permitted  the  land  to  be  sold  without 
giving  notice  to  Manahan,  and  without  giving  him  an 
opportunity  to  discharge  the  incumbrance. 

We  think  the  rule  concerning  the  measure  of  dam- 
ages in  cases  where  one  person  furnishes  the  money  to 
another  to  discharge  liens  on  the  land  of  the  one  fur- 
nishing the  money  is  correctly  stated  in  Blood  v.  TFi^ 
kinSy  supra. 

In  an  action  for  breach  of  a  contract  to  loan  money 
to  pay  liens  or  incumbrances,  no  more  than  nominal 
damages  can  be  recovered,  unless  the  facts  showing 
special  damages  are  alleged  and  proven.  Turpie  v. 
IjOWCy  supra. 

When  the  person  who  contracted  to  make  the  loan 
neglects  or  refuses  to  do  so  and  the  owner  is  com- 
pelled to  procure  the  money  elsewhere,  the  measure 
of  damages  is  the  difference,  if  any,  between  the  in- 
terest he  contracted  to  pay  and  what  he  was  com- 
pelled to  pay  to  procure  the  money,  not  exceeding  per- 
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haps  the  highest  rate  allowed  by  law.    2  Sedgwick 
on  Dam.,  section  622. 

It  is  not  necessary  to  determine  whether  the  meas- 
ure of  damages  for  breach  of  a  contract  to  loan  money 
to  pay  liens,  in  case  the  land  is  lost,  is  the  same  as 
in  a  case  of  the  neglect  of  one  to  whom  money  is 
furnished  by  the  landowner  to  pay  liens  or  incum 
brances,  for  the  reason  that  if  it  were  conceded  that 
the  measure  of  damages  in  this  case  was  the  same  as 
it  would  have  been  had  Turpies  furnished  appellant 
the  money  to  discharge  all  said  debts  and  incum- 
brances, yet,  under  the  facts  as  stated  in  the  special 
finding,  Turpies  would  not  be  entitled  to  special  dam- 
ages. 

To  entitle  any  one  to  recover  more  than  nominal 
damages  for  a  breach  of  contract  to  loan  money  to 
pay  incumbrances,  it  is  necessary  not  only  to  allege 
and  prove  the  contract  to  loan  the  money  and  its 
breach,  and  that  the  person  who  agreed  to  make  the 
loan  knew  the  purpose  for  which  it  was  to  be  used, 
and  the  necessity  therefor,  but  also  that  the  land  was 
lost  to  the  owner  by  reason  of  such  liens  or  incum- 
brances, and  without  his  knowledge,  and  solely 
through  the  fault  of  the  person  who  was  to  loan  the 
money;  or  if  the  landowner  had  notice  of  the  neglect 
or  refusal  to  loan  the  money,  that  it  was  at  such  a 
time  as  to  deprive  him  of  the  opportunity  to  procure 
the  money  elsewhere  and  pay  said  liens  or  incum- 
brances or  redeem  the  land  if  sold. 

The  facts  found  in  the  special  finding  show  that 
appellant  had  refused  to  pay  any  more  of  said  liens  or 
incumbrances,  or  carry  out  or  further  perform  his  con- 
tracts, but  they  do  not  show  that  such  knowledge  was 
acquired  by  the  Turpies  too  late  to  give  them  an  op- 
portunity to  procure  from  other  parties  the  money 
and  pay  said  liens  or  incumbrances.    On  the  contrary, 
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it  appears  from  the  finding  of  facts  that  appellant  be- 
tween January  4,  1886,  and  February  18,  1886,  re- 
fused to.  pay  any  more  of  the  debts,  liens  or  incum- 
brances on  any  of  said  property  which  he  had  agreed 
to  pay  and  refused  to  carry  out  or  further  perform  his 
said  contracts,  and  said  he  would  not  further  execute 
the  same.  Thdt  the  real  estate  in  Indiana  was  sold 
in  1886  and  1887,  the  statute  giving  one  year  from 
the  date  of  each  sale  to  redeem  the  real  estate.  The 
suits  to  recover  the  judgments  and  decrees  upon 
which  the  Ohio  real  estate  was  sold  were  not  com- 
menced until  after  January  4, 1886. 

It  is  shown,  therefore,  by  the  special  finding,  not 
that  Turpies  did  not  know  of  the  refusal  of  appellant 
to  pay  said  liens  and  incumbrances  in  time  to  give 
them  an  opportunity  to  procure  the  money,  but  that 
they  had  such  knowledge  in  ample  time  to  give  them 
the  opportunity  to  procure  the  money  and  pay  said 
liens  and  incumbrances  and  thus  prevent  the  loss  of 
their  land.  Under  this  state  of  facts  only  nominal 
damages  could  be  allowed  the  Turpies  on  account  of 
the  loss  of  the  lands  held  by  appellant  as  mortgagee. 
It  is  insisted  by  the  Turpies  that  the  special  finding: 
"That  the  Turpies  had  placed  in  appellant's  hands  all 
of  their  property  and  means  that  could  in  any  way  be 
used  to  pay  said  debts,  and  were  therefore  wholly  un- 
able to  pay  or  discharge  the  same  or  any  part 
thereof,"  shows  that  it  was  impossible  for  them  to 
procure  the  money.  In  view  of  the  other  finding  that 
all  th«  Indiana  land  and  undivided  onehalf  of  the 
Ohio  land  conveyed  by  deeds  to  appellant  were  held 
by  him  as  security  for  money  advanced  and  to  be  ad- 
vanced, the  part  of  the  special  finding  la^t  quoted  is  a 
mere  conclusion. 

These  convevances  as  to  the  real  estate  mentioned 
were  merely  mortgages,  and  appellant  had  no  title  to 
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the  land  which  he  could  sell  or  convey.  A  deed  exe- 
cuted to  secure  a  debt  is  a  mortgage,  and  conveys  no 
title;  the  mortgagee  simply  holds  the  land  as  security 
for  the  payment  of  the  debts.  His  rights  were  the 
same  as  if  the  conveyances  were  mortgages  in  form. 
Parker  v.  Htibble,  75  Ind.  580;  Sever  v.  Beverj  144 
Ind.  157,  and  cases  cited;  Fletcher  v.  Holmes,  32  Ind. 
49T;  Smith  v.  Brand,  64  Ind.  427;  Miller  v.  Curry, 
124  Ind.  48,  61;  Turpie  v.  Lowe,  supra  on  p.  55; 
Chitwood  V.  Trimble,  2  Baxt.  78 

When  in  1886,  prior  to  February  18,  appellant  re- 
fused to  make  further  advances,  if  Turpies  had  paid 
or  tendered  appellant  the  amount  then  due^  they  could 
have  demanded  a  cancellation  of  the  mortgages,  or  a 
reconveyance,  and  if  refused,  a  court  of  equity  would 
have  enforced  a  compliance  with  such  demand;  or 
without  paying  or  tendering  payment  a  court  of 
equity,  on  application,  would  have  decreed  the  deeds 
to  be  mortgages.  Turpies  were  the  owners  of  the  real 
estate  conveyed  as  security,  after  the  deeds  were  made, 
the  same  as  before,  and  had  the  right  to  sell  and  con- 
vey or  mortgage  the  real  estate  the  same  as  if  the 
deeds  had  been  in  form,  as  they  were  in  fact,  mort- 
gages. 

In  contemplation  of  law,  money  is  always  in  the 
market  and  procurable  at  the  lawful  rate  of  interest. 
And  if  the  owner  of  real  estate  who  has  a  contract 
with  another  to  loan  him  money  to  pay  liens  or  in- 
cumbrances on  his  land,  who  refuses  to  do  so,  has 
knowledge  of  such  refusal  in  time  to  give  him  an  op- 
portunity to  seek  for  it  elsewhere,  the  fact  that  he 
cannot  procure  the  money  on  account  of  being  in  em- 
barrassed circumstances  will  not  entitle  him  to  re- 
cover more  than  nominal  damages;  for  the  reason  that 
no  party's  condition  in  respect  to  the  measure  of  dam- 
ages is  any  worse  for  having  failed  in  his  engagement 
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to  a  person  whose  affairs  are  embarrassed  than  if  the 
same  result  had  occurred  with  one  in  prosperous  or 
affluent  circumstances.  City  of  Delphi  v.  Loweryy  74 
Ind.  520,  527,  528,  39  Am.  Rep.  98;  Hagan's  Petition, 
5  Dillon,  96;  Mayhetc  v.  Burns,  103  Ind.  328,  338,  342; 
1  Sutherland  on  Damages  (2d  ed.),  section  76. 

In  Mayheto  v.  BuniSy  supra,  this  court  by  Mitchell, 
J.,  said:  "The  law  does  not  set  up  one  standard  by 
which  to  determine  the  rights  or  measure  the  conduct 
of  the  rich,  and  another  for  the  poor.  Its  protecting 
shield  is  extended  alike  over  all.  Its  pride  and  glory 
are  to  mete  out  equal  and  exact  justice  to  all,  in  the 
same  scale,  rich  and  poor  alike.  In  this,  all  find  se- 
curity and  protection." 

It  follows,  therefore,  that,  upon  the  facts  found,  the 
Turpies  were  not  entitled  to  more  than  nominal  dam- 
ages for  the  breach  by  appellant  of  his  contract  to 
loan  money  to  pay  liens  and  incumbrances. 

As  the  Turpies  were  not  entitled  to  recover  for  the 
breach  of  said  contracts  to  loan  money,  it  is  not  neces- 
sary to  determine  whether  or  not  the  same  are  void  for 
uncertainty. 

It  is  shown  by  the  special  finding  that  appellant,  in 
consideration  of  the  sale  and  conveyance  to  him  of 
the  undivided  one-half  of  the  Starke  farm,  was  to  as- 
sume and  pay  six  thousand  one  hundred  and  fifty 
dollars  of  the  incumbrance  on  said  farm,  and  also 
that,  in  consideration  of  the  sale  and  conveyance  to 
him  of  the  undivided  one-half  of  the  remaining  Ohio 
real  estate  with  the  exception  of  the  nine  lots  to  be 
conveyed  to  Turpies'  wives,  he  was  to  pay  twenty 
thousand  dollars  on  the  liens  and  incumbrances  on 
the  Ohio  real  estate. 

The  law  is  settled  in  this  State  that,  for  breaches  of 
said  agreements  to  pay  said  purchase  money  when 
due,  the  Turpies  were  entitled  to  sue  and  recover  the 
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amount  thereof  unpaid,  without  first  having  paid  said 
incumbrances  or  any  of  them.  Weddle  v.  Stone,  12  Ind. 
625,  and  cases  cited;  Johnson  v.  Britton^  23  Ind.  105; 
Devol  V.  Mcintosh,  23  Ind.  529;  Scobey  v.  Finton,  89 
Ind.  276;  Mullendore  v.  Scott^  45  Ind.  113;  Turpie  v. 
Lowe,  supra,  on  p.  60. 

Two  hundred  and  eighty-three  acres  of  the  Starke 
farm  were  afterwards  sold  upon  a  decree  of  fore- 
closure to  satisfy  the  mortgage,  part  of  which  appel- 
lant had  assumed;  the  amount  for  which  the  same 
was  sold  is  not  stated  with  absolute  certainty,  but 
it  is  set  forth  that  the  same  was  sold  to  satisfy 
the  mortgage  thereon,  upon  which  there  was  due 
$10,300.00.  Appellant,  if  charged  with  said  16,150.00 
was  entitled  to  a,  credit  of  one-half  of  the  amount 
said  land  paid  of  said  mortgage  in  any  accounting 
with  the  Turpies;  for  the  reason  that  the  sale  of  his 
half  of  said  land  paid  that  sum  on  the  mortgage,  a 
part  of  which  he  had  assumed  as  a  part  of  the  pur- 
chase money  therefor. 

Appellant  was  to  pay  |20,000.00*  on  liens:  and  in- 
cumbrances on  the  Ohio  property;  that  part  of  this 
real  estate,  the  undivided  one-half  of  which  was 
owned  by  the  Turpies  subject  to  the  mortgage  of  ap- 
pellant, was  sold  for  such  sum  that,  after  deducting 
costs  and  expenses,  Turpies'  one-half  of  the  land  paid 
122,756.56  of  the  liens  and  incumbrances  thereon. 
Whatever  amount  appellant's  half  of  the  land  so  sold 
paid,  he  is  entitled  to  credit  for  in  an  accounting  with 
the  Turpies,  if  he  is  charged  with'  the  $20,000.00  or 
any  part  thereof. 

It  should  be  remembered"  that  Turpies'  wives  were 
entitled  to  recover  that  part  of  the  $20,000.00  which 
was  to  have  been  paid  by  appellant  on  the  incum- 
brances on  the  nine  lots  he  agreed  to  convey  to  them. 
Turpies,  therefore,  were  only  entitled  to  charge  ap- 
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pellant  with  the  remainder  of  the  f20,000.00  after  de- 
ducting that  amount. 

Applying  these  rules  it  is  evident  that  the  Turpies 
were  not,  upon  the  facts  found,  entitled  to  recover 
the  sum  of  |19J75.00.  The  finding  of  facts  is  so  am- 
biguous, uncertain  and  defective,  that  the  amount 
which  either  the  Turpies  or  appellant  are  entitled  to 
in  an  accounting  one  against  the  other  cannot  be 
stated. 

It  is  claimed  that  the  part  of  the  sixth  conclusion 
of  law  which  states  that  appellant  should  be  required 
to  convey  to  the  Turpies  the  undivided  one-half  of  the 
northeast  quarter  of  the  northeast  quarter  of  section 
sixteen,  township  twenty-eight  north,  range  four 
west,  and  the  undivided  one-half  of  the  two  one-acre 
lots  in  J.  C.  Reynolds'  third  addition  to  Monticello, 
White  county,  Indiana,  depends  upon  the  written  con- 
tract of  December  3, 1885,  between  Turpies  and  appel- 
lant which  is  set  out  in  the  special  finding  and  pro- 
vides that  appellant  shall  "deed  or  cause  to  be  deeded 
to  William  Turpie,  ten  lots  in  J.  C.  Reynolds'  addi- 
tion to  the  town  of  Monticello,  White  county,  In- 
diana, forty  acres,  more  or  less,  known  as  the  Nutter 
land  near  the  town  of  Monon,  White  county,  In- 
diana." There  is  nothing  in  the  special  finding  which 
identifies  the  real  estate  described  in  that  part  of  the 
sixth  conclusion  above  set  out  as  being  the  same  as 
that  set  out  in  the  written  contract. 

It  is  evident  that  the  description  of  the  lots  in  Rey- 
nold's addition,  both  in  the  written  contract  and  in 
the  sixth  conclusion  of  law  is  so  indefinite  that  the 
same  could  not  be  identified  or  located  by  a  surveyor. 
Such  a  description  in  a  deed  would  not  convey  title. 
Oigos  V.  Cochrariy  64  Ind.  593;  Shoemaker  v.  McMon- 
iflfZe,  86  Ind.  4.21;  Armstrong  v.  Short,  95  Ind.  326, 
and  cases  cited;  Baker  v.  Pyatty  108  Ind.  61. 
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Besides,  the  contract  provides  for  the  conveyance 
of  ten  lots  in  J.  C.  Reynolds'  addition,  while  the  sixth 
conclusion  of  law  requires  the  conveyance  of  the  un- 
divided one-half  of  two  one-acre  lots  in  J.  C.  Rey- 
nolds' third  addition,  etc.  The  lots  are  not  even  in  the 
same  addition.  It  is  true  that  it  is  stated  in  the  find- 
ing that  the  forty  acres  described  in  the  sixth  conclu- 
sion of  law  is  generally  known  as  the  "Nutter  forty 
acres,"  but  the  forty  acres  mentioned  in  the  contract 
is  described  therein  as  being  known  as  the  "Nutter 
land."  This  does  not  show  that  the  forty  acres  men- 
tioned in  the  sixth  conclusion  of  law  is  the  same  as 
the  forty  acres  intended  by  the  contract  It  will  be 
observed  that  the  contract  provides  for  the  convey- 
ance of  all  the  real  estate  described  therein,  while  the 
conclu'sione  of  law  only  require  the  conveyance  of  the 
undivided  one-half  of  the  lots  and  the  forty  acres  de- 
scribed in  said  conclusion  of  law.  If  this  conclusion 
was  predicated  upon  the  finding  that  said  written  con- 
tract h«ad  been  modified  upon  the  parol  agreement 
made  between  appellant  and  Jones,  with  the  consent 
of  the  Turpies,  that  th^  undivided  one-half  of  the  real 
estate  as  described  in  the  contract  should  be  con- 
veyed by  appellant  to  Jones,  it  would  seem  that  such 
modification  would  bring  the  contract,  as  modified, 
within  the  statute  of  frauds,  and  the  contract,  as  mod- 
ified, could  not,  therefore,  be  enforced.  Carpenter  v. 
Oalloicay,  73  Ind.  418;  Browne  Statute  of  Frauds,  sec- 
tions 411,  414;  Wood  Statute  of  Frauds,  section  403. 

It  follows  that  the  sixth  conclusion  of  law  is  er- 
roneous. 

It  is  urged  by  the  appellant  that  the  part  of  the  sec- 
ond conclusion  of  law,  which  states  that  Horner  is 
entitled  to  recover  from  appellant  fl,264.00  on  ac- 
count of  his  failure  to  pay  the  John  H.  Miller  note  is 
not  sustained  by  the  facts  found;  that  the  promise 
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was,  in  effect,  only  to  loan  Turpies  the  money  to  pay 
said  note;  that  if  the  facts  found  show  a  promise  to 
pay  said  note  the  same  was  a  promise  to  answer  for 
the  debt  of  another,  and,  not  being  in  writing,  conid 
not  be  enforced. 

It  is  shown  by  the  special  finding  that  John  H. 
Miller  held  the  note  of  the  Turpies,  upon  which 
Horner  was  a  surety,  for  about  one  thousand  dollars; 
that  this  was  one  of  the  liabilities  of  Turpies  which 
appellant  had,  on  December  7,  1885,  agreed  to  ad- 
vance the  money,  by  way  of  a  loan,  and  pay,  and  to 
secure  which  the  Turpies  conveyed,  or  caused  to  be 
conveyed,  to  appellant  real  estate  in  Ohio  and  Indi- 
ana; the  language  of  the  special  finding  concerning 
the  agreement  to  pay  the  note  is:  "Appellant  agreed 
with  said  Ilorner  and  Turpies  to  pay  said  Homer  the 
amount  due  from  them  to  Horner, to- wit:  thirteen  hun- 
dred and  thirty-five  dollars,  and  to  pay  to  John  H.  Mil- 
ler a  note  of  said  Turpies,  upon  which  said  Horner  was 
surety,  amounting  to  about  one  thousand  dollars, 
etc."  That  certain  lots  in  Monon  were  owned  by  the 
Turpies,  in  the  name  of  Homer,  and  these  lots  were 
a  part  of  the  real  estate  to  be  conveyed  to  appellant  as 
security  for  money  advanced  and  to  be  advanced  by 
appellant  to  pay  Turpies'  debts;  and  "when  appellant 
received  the  deed  for  the  Monon  lots  held  in  Horner's 
name  as  security  for  Turpies'  indebtedness  to  Horner, 
and  to  indemnify  him  from  loss  as  their.-  surety,  he 
promised  said  Horner  that  he  would  pay  said  Miller 
note.''  This  conveyance  from  Horner  to  appellant, 
made  in  pursuance  to  the  agreement  with  the  Turpies, 
was  the  only  one  executed  to  appellant  by  any  one 
for  said  lots.  The  money  so  to  be  paid  by  appellant 
was  a  loan  to  the  Turpies,  as  held  by  this  court  on  the 
former  appeal,  to  secure  which  they  conveyed,  and 
caused  to  be  conveyed,  real  estate. 
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The  facts  found  do  not  show  that  appellant  became 
the  debtor  of  the  Turpies,  or  the  debtor  of  Horner. 
He  purchased  nothing  of  them,  and  did  not  agree  to 
pay  his  own  debt,  but  the  debt  of  the  Turpies  and 
Horner  by  promising  to  pay  the  Miller  note.  It  was, 
in  effect,  a  mere  contract  to  advance  money  by  way 
of  a  'loan  to  pay  said  note,  and  Miller  could  not  have 
maintained  any  action  thereon  against  appellant. 
Root  V.  Wrightj  supra;  Oamsey  v.  Rogers^  supra; 
Pardee  v.  Treaty  supra. 

It  is  settled  law  in  this  State  that  a  contract  to  an- 
swer for  the  debt  of  another  must  not  only  be  in  writ 
ing,  but  must  be  supported  by  a  suflBcient  considera- 
tion; such  a  promise  may  have  sufficient  consideration 
to  support  it,  and  yet  not  furnish  ground  for  action, 
unless  reduced  to  writing.  Berkshire  v.  Young^  45  Ind. 
461;  Langford  v.  Freeman^  60  Ind.  46;  Krutz  v.  Stew- 
art  J  64  Ind.  178;  Hasstnger  v.  Newman^  83  Ind.  124; 
Stewart  v.  Jerome,  71  Mich.  201,  15  Am.  St.  252,  38 
N.  W.  895.  

The  general  rule  is  that  the  new  promise  must  put 
an  end  to  the  original  debt,  and  extinguish  it,  or  other- 
wise the  new  promise  will  be  regarded  as  collateral, 
and  within  the  statute.  Uolderbaugh  v.  Turpin,  75  Ind. 
84,  87;  Langford  v.  Freeman,  supra;  Crosby  v.  JeroU 
Oman,  37  Ind.  264;  Brant  v.  Johnson,  46  Kan.  389, 
26  Pac.  735;  Packer  v.  Benton,  35  Conn.  343,  95  Am. 
Dec.  246,  and  notes  250-263 ;  Gray  v.  Herman,  75  Wis. 
453,  44  N.  W.  248;  Perkins  v.  Hershey,  77  Mich.  504,  43 
N.  W.  1021;  Curtis  v.  Brown,  5  Cush.  488;  Fullam  v. 
Adams,  37  Vt.  391. 

The  question  to  be  determined  is  whether  the  prom- 
ise be  to  answer  for  the  debt  of  another,  or  to  pay  one's 
own  debt.  If  it  be  to  answer  for  the  debt  of  another, 
it  is  within  the  statute;  but  if  it  is  to  pay  the  promis- 
or's own  debt,  then  it  is  not  within  the  statute.  Upon 
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tbis  principle  this  court  lias  uniformly  beld  that  when 
one  promises  to  pay  his  own  debt  to  a  third  party  to 
whom  his  creditor  is  indebted,  or  when  he  purchases 
property  subject  to  an  incumbrance,  and  as  a  part 
of  the  purchase  money  agrees  to  pay  the  incumbrance, 
fa<e  will  be  liable,  and  the  promise  is  not  within  the 
statute.  McDill  v.  Ounny  43  Ind.  315;  Carter  v.  Zen- 
hliUy  68  Ind.  436;  Bateman  v.  Butler ,  124  Ind.  223. 

But  it  is  claimed  by  counsel  for  Horner  "that  appel- 
lant was  liable  because,  when  Horner  conveyed  the 
Monon  lots,  which  he  held  to  indemnify  him  from  loss 
as  Turpies'  surety  to  appellant,  as  shown  by  the  spe- 
cial finding,  he  agreed  with  Horner  to  pay  the  Miller 
note  and  that  this  case,  therefore,  falls  within  the 
rule  that  the  promise  to  pay  the  debt  of  another  is 
not  within  the  statute  of  frauds,  if  its  consideration 
was  the  abandonment  to  the  promisor  of  a  security 
for  the  payment  of  the  debt,  consisting  of  a  lien  upon 
or  interest  in  the  property  to  which  the  promisor  had 
a  subordinate  title.'^  We  do  not  think  the  facts  found 
bring  this  case  within  the  doctrine  as  stated,  and  it  is 
not  necessary,  therefore,  to  determine  whether  the 
same  expressed  in  such  broad  and  unlimited  terms  is 
the  law  of  this  State.  See  Longford  v.  Freeman,  supra; 
Crosby  v.  Jeroloman,  supra;  Curtis  v.  Broum,  supra^ 
and  cases  above  cited. 

It  will  be  observed  that  appellant's  only  title,  if 
any  he  had,  to  the  Monon  lots,  was  that  conveyed  by 
Uorner.  Appellant,  therefore,  had  no  title,  subor- 
dinate or  otherwise,  to  said  lots,  before  the  deed  there- 
for was  executed  by  Horner.'  Horner,  under  the  facts 
found,  had  only  a  lien  as  mortgagee  to  indemnify  him 
as  Turpies'  surety,  and  conveyed,  if  anything,  no  more 
that  he  possessed.  If  the  conveyance  by  Homer  to  ap- 
pellant had  the  effect  to  abandon  any  lien  or  interest 
in  the  Monon  lots,  yet  appellant;  having  no  interest  in, 
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or  title  to  said  lots,  subordinate  to  Horner's  lien  or 
interest  therein,  the  rule  urged  would  not  apply  to 
this  case.  Besides,  Horner  was  not  the  creditor;  he 
was  one  of  the  makers  of  the  Miller  note.  To  come 
within  the  rule,  the  promise  must  be  made  to,  and*the 
lien  be  abandoned  by,  the  creditor,  and  not  by  one  of 
the  debtors.  Luark  v.  MalonCy  34  Ind.  444;  Browne 
Statute  of  Frauds,  section  201;  Wood  Statute  of 
Frauds,  section  150. 

The  courts,  under  the  claim  of  acting  in  the  inter- 
est of  equity  and  fair  dealing,  have  already  gone  quite 
far  enough  in  their  effort  to  take  the  cases  out  of  the 
statute  requiring  a  promise  to  pay  the  debt  of  another 
to  be  in  writing,  and  we  do  not  think  the  doctrines 
which  are  the  result  of  such  efforts  should  be  further 
extended. 

That  part  of  the  conclusion  of  law,  therefore,  that 
Homer  was  entitled  to  recover  from  appellant 
91,264.00  on  account  of  his  failure  to  pay  the  Miller 
note  is  not  sustained  by  the  facts  found. 

For  the  same  reasons  the  court  erred  in  overruling 
appellant's  demurrer  to  the  second  and  third  para- 
graphs of  Horner's  complaint. 

It  is  earnestly  insisted  by  appellant  that  the  facts 
found  do  not  sustain  the  fourth  conclusion  of  law,  that 
Mary  F.  and  Emma  J.  Turpie  are  entitled  to  recover 
ten  thousand  dollars.  The  special  finding  upon  this 
part  of  the  case  is  of  much  wider  scope  than  the 
amended  complaint  of  Turpies'  wives,  which  contains 
no  averment  that  they  took  immediate  possession  of 
said  nine  lots  with  appellant's  consent,  under  his 
agreement  to  convey  the  same  to  them,  or  that  said 
lots  had  been  sold  at  sheriff's  sale  to  satisfy  the  in- 
cumbrance thereon,  and  conveyed  to  Innocent  pur- 
chasers; neither  is  it  alleged  that  there  was  any  lien 
or  incumbrance  on  said  real  estate. 
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It  appears  from  the  special  finding  that  appellant 
promised  to  pay  all  the  liens  and  incumbrances  on  the 
Ohio  real  estate;  that  he  was  to  pay  th«  f 20,000.00 
in  consideration  for  the  conveyance  to  him  of  the  un- 
divided one-half  of  a  part  of  said  Ohio  real  estate, 
upon  said  liens  and  incumbrances,  and  the  excess,  if 
any  required,  was  to  be  advanced  and  paid  by  him  as 
a  loan  to^the  Turpies.  This  included  the  nine  lots  to 
be  conveyed  to  Turpies'  wives,  and  any  liens  or  in- 
cumbrances thereon  were  to  be  paid  under  this  agree- 
ment; that  these  lots  were  conveyed  to  appellant 
under  the  agreement  that  he  would  convey  them  to 
Turpies'  wives;  and  that  they  took  immediate  posses- 
sion thereof,  with  appellant's  consent,  under  his  agree- 
ment to  convey  the  same  to  them. 

It  is  not  directly  stated  in  the  special  finding  that 
there  was  any  incumbrance  on  the  nine  lots;  the  find- 
ing, however,  sets  out  tliat  appellant  permitted  said 
lots  to  be  sold  to  pay  the  incumbrances  that  he  had 
agreed  to  remove  therefrom,  but  the  amount  of  these 
incumbrances,  or  when  they  became  due,  is  not  stated. 

Under  the  agreement,  and  the  possesssion  taken 
thereunder  by  Turpies'  wives,  as  stated  in  the  special 
finding,  they  were  the  real  owners  of  said  nine  lots; 
appellant  had  no  right  of  possession  or  control^  ex- 
cept to  convey  said  real  estate  to  Turpies'  wives;  his 
title  was  a  naked  or  nominal  trust.  Teague  v.  Fowler^ 
56  Ind.  569;  Myers  v.  Jax^kson^  135  Ind.  136,  and  au- 
thorities cited. 

It  is  stated  in  the  finding  that  appellant  failed  to 
pay  the  incumbrances  on  said  lots,  and  permitted 
the  same  to  be  sold  to  pay  the  incumbrances  that  he 
agreed  to  remove  therefrom,  and  that  the  title  thereto 
has  passed  to  innocent  purchasers  at  sheriff's  sale.  It 
is  not,  however,  found  what  part  of  said  |20,000.00 
was  to  have  been  paid  on  the  incumbrances  on  the 
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nine  lots,  nor  that  such  part  would  have  satisfied 
the  incumbrances  thereon.  Turpies'  wives  Icnew  be- 
fore. February  18,  1886,  when  they  commenced  their 
action  against  appellant,  that  he  had  refused  to  com- 
ply with  his  contract  and  pay  any  more  of  the 
120,000.00  on  incumbrances.  The  loss  by  Turpies' 
wives  of  the  nine  lots  by  sheriff's  sale,  as  shown,  was 
caused  by  the  incumbrances  not  being  paid,  and  not 
by  the  refusal  of  appellant  to  convey  the  same  to 
them.  The  fact  that  appellant  refused  to  pay  the 
said  incumbrances  of  which  they  had  knowledge,  and 
permitted  the  lots  to  be  sold  to  pay  the  same,  as 
stated  in  the  finding,  did  not  give  Turpies'  wives  the 
right  to  recover  of  appellant  the  value  of  said  lots, 
but  only  the  amount  he  was  to  have  paid  thereon. 
The  rule  concerning  the  measure  of  damages  is  the 
same  as  if  appellant  had  conveyed  the  lots  to  them 
when  they  took  possession,  or  the  same  had  not  been 
conveyed  by  Woodruff  to  appellant,  but  had  been 
conveyed  directly  to  them.  They  were  the  real  owners 
of  the  nine  lots  and  could  have  paid  off  the  incum- 
brances thereon,  thus  protecting  their  title,  and  when 
the  same  became  due  recovered  from  appellant  what- 
ever part  of  the  $20,000.00  was  to  have  been  paid 
thereon  under  the  agreement;  or,  whenever  said  in- 
cumbrances became  due,  without  paying  the  same, 
they  had  a  right  to  recover  against  appellant  for 
whatever  part  of  said  $20,000.00  wa-s  to  have  been 
paid  thereon.  Turpie  v.  Loire,  supra,  on  p.  60,  and 
cases  cited. 

The  finding  upon  which  the  right  of  Turpies^  wives 
to  recover  is  predicated,  is  very  ambiguous,  indefinite 
and  uncertain,  and  contains  many  conclusions.  There 
is  nothing  in  the  finding  showing  how  it  was  po>3sible 
for  the  nine  lots  to  be  sold  and  conveyed  by  the  sher- 
iff to  innocent  purchasers;  they,  as  shown  by  the  find- 
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ing,  were  in  possession  of  said  lots,  and  were  neces- 
sary parties  to  any  action  to  enforce  any  incumbrance 
thereon.  Their  possession  was  notice  of  their  -title. 
Under  such  circumstances,  that  part  of  the  finding 
which  sets  out  that  the  title  of  said  lots  had  passed 
into  the  hands  of  innocent  purchasers,  states  only  a 
conclusion;  the  facts,  if  any,  from  which  such  con 
elusion  was  drawn,  should  have  been  stated.  For  all 
that  appears,  Turpies'  wives  are  still  in  possession  of 
said  real  estate;  they  could  not  be  deprived  of  their 
title  unless  made  parties  to.  th-e  proceeding  under 
which  the  same  was  sold;  there  is  nothing  set  forth 
in  the  special  finding  which  would  entitle  them,  under 
the  rule  stated  concerning  the  measure  of  damages, 
to  recover  from  appellant  the  value  of  said  lots. 

It  follows  that,  under  the  facts  found,  the  only 
amount  which  Turpies'  wives  were  entitled  to  recover 
was  such  part  of  the  f 20,000.00  as  was  to  have  been 
paid  on  the  incumbrances  on  said  lots,  with  interest 
from  the  time  the  same  became  due.  This  sum  not 
being  shown  by  the  special  finding,  there  is  nothing 
upon  which  a  conclusion  of  law  showing  the  amount 
they  are  entitled  to  recover  can  be  stated. 

The  seventh  conclusion  of  law,  that  Jones  is  en- 
titled to  recover  fSOO.OO  from  appellant,  is  based  upon 
the  theory  that  Jones,  by  his  counterclaim,  sought 
to  recover  the  value  of  the  undivided  one-fifth  of  the 
Starke  farm  conveyed  by  him  to  appellant. 

Appellant  urges  that  the  conclusion  of  law  is  er- 
roneous because  the  counterclaim  of  Jones,  upon 
which  the  finding  in  his  favor  and  the  seventh  conclu- 
sion of  law  rest,  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  and  for  the  further  reason 
that  the  counterclaim  seeks  to  recover  damages  for 
the  breach  by  appellant  of  a  contract  to  convey  real 
estate  to  Jones,  and  not  upon  the  quantum  valebat  for 
the  real  estate  conveyed  by  «Tones  to  appellant. 
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It  is  alleged  in  the  counterclaim  of  Jones  that  he 
sold  and  conveyed  the  undivided  one-fifth  of  the 
Starke  farm,  containing  about  324  acres,  in  considera- 
tion of  which  appellant  agreed  "to  convey,  or  cause  to 
be  conveyed  to  him  the  undivided  one-half  of  ten  lots 
in  Reynolds'  addition  to  Monticello,  White  county,  In- 
diana, which  appellant  represented  to  be  worth  two 
hundred  dollars  each,  and  the  undivided  one-half  of 
forty  acres  of  land  near  Monon,  Indiana,  by  him  repre- 
sented to  be  worth  one  thousand  dollars.  That  he  re- 
lied upon  the  representations  of  value  and  believed 
he  was  contracting  for  property  of  the  value  of  fifteen 
hundred  dollars.'' 

The  counterclaim  proceeds  upon  the  theory  that 
Jones  was  entitled  to  recover  damages  for  a  breach 
by  appellant  of  the  contract  to  convey  the  undivided 
one-half  of  the  ten  lots,  and  the  undivided  one-half 
of  the  forty  acres  of  land  near  Monon,  Indiana,  and 
that  the  measure  of  damages  was  the  value  af  the 
real  estate  appellant  had  agreed  to  convey. 

The  agreement  of  appellant  to  convey  said  real  es- 
tate is  not  alleged  to  be  in  writing,  and  will,  therefore^ 
be  presumed  to  have  been  by  parol.  Wolke  v.  Flem- 
inQy  103  Ind.  105, 106;  Jarboe  v.  Severin,  86  Ind.  496, 
498;  Buddv.  Kraus,  79  Ind.  137. 

As  the  agreement  was  for  the  conveyance  of  real 
estate  of  which  Jones  was  not  put  in  possession,  the 
same  was  within  the  statute  of  frauds,  and  was  in- 
capable of  being  enforced,  or  of  supporting  an  action 
for  damages  for  its  breach  by  appellant.  Schoonover 
V.  Vachon^  121  Ind.  3;  Roehl  v.  HaumesseVy  114  Ind. 
311;  Bums  v.  Fox^  113  Ind.  205;  Wallace  v.  Long^ 
105  Ind.  522,  55  Am.  Rep.  222. 

Jones'  action  being  to  recover  damages  for  the  non- 
performance of  the  contract,  the  counterclaim  did 
Vol.  147—44 
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not  state  facte  sufficient  to  constitute  a  cause  of  ac- 
tion and  there  is  nothing,  therefore,  for  the  seventh 
conclusion  of  law  to  rest  upon. 

Besides,  the  special  finding  shows  that  the  right  of 
Jones  to  recover  was  predicated  upon  the  theory  that 
the  action  was  to  recover  the  value  of  the  one-fifth 
of  the  Starke  farm.  So  that,  even  if  the  facts  alleged  in 
the  counterclaim  constituted  a  cause  of  action,  the 
conclusions  of  law  would  be  erroneous,  because  the 
same  rests  upon  a  different  theory  from  the  one  set 
forth  in  the  counterclaim.  J%idy  v.  OUbert,  77  Ind.  96; 
Mescall  v.  Tully,  91  Ind.  96;  Trentman  v.  Neffy  124 
Ind.  503. 

For  the  reasons  given  the  said  four  judgments  are 
reversed  with  instructions  to  sustain  appellant's  mo- 
tion for  a  venire  de  novoy  and  to  sustain  appellant's  de- 
murrer to  the  second  and  third  paragraphs  of  Horn- 
er's complaint,  and  to  render  judgment  against 
Horner  for  cost,  back  to,  and  including  the  overruling 
of  said  demurrer,  and  against  the  appellees,  James 
H.  and  William  Turpie,  Emma  J.  and  Mary  P.  Turpie, 
and  George  T.  Jones,  for  costs,  back  to,  and  including 
the  cost  of  the  trial,  and  for  further  proceeding  in  ac- 
cordance with  this  opinion. 

On  Petition  for  Rehearing. 

Per  Curiam. — It  is  urged  in  the  petition  for  a  re- 
hearing that  this  court  had  no  jurisdiction  of  this  ap- 
peal, for  the  reason  that  appellant  did  not  make  his  co- 
defendants  in  the  court  below  co-appellants  in  this 
court,  as  required  by  section  647,  Bums'  B.  S.  1894 
(635,  R.  S.  1881). 

Before  the  taking  effect  of  the  act  of  1895  (Acta 
1 895,  p.  179),  this  court  held  that  all  co-parties  to  the 
judgment  in  the  court  below  must  be  made  co-appel- 


NOVEMBER  TERM,  1896— Vol.  147.        691 

Lowe  V,  Turpie  et  al. 

lants  in  this  court  in  all  appeals  governed  by  the  code 
of  civil  procedure,  or  the  same  would  ba  dismissed  for 
want  of  jurisdiction.  Gregory  v.  Smith,  139  Ind.  48; 
Wood  V.  elites,  140  Ind.  472,  and  cases  cited. 

Under  the  provisions  of  said  act  of  1895,  when  one 
or  more  co-parties  appeal  from  a  judgment  taken 
against  them  to  this  or  the  Appellate  Court,  under  sec- 
tion 650,  Bftrns'  R.  S.  1894  (638,  R.  S.  1881),  known  as 
a  term  time  appeal,  it  is  not  necessary  to  make  the 
co-parties  to  the  judgment  not  appealing,  parties  to 
the  appeal;  nor  is  it  necessary  to  name  them  in  the 
assignment  of  errors  as  appellants  or  appellees.  Sec- 
tion two  of  said  act  provides  that  it  shall  not  apply  to 
vacation  appeals,  and  that  it  shall  apply  to  all  appeals 
that  were  on  file  in  the  Supreme  or  Appellate  Courts 
on  March  9, 1895,  as  well  as  to  all  appeals  taken  after 
said  date. 

Since  said  act  of  1895  took  effect,  it  is  only  in  vaca- 
tion appeals  that  those  who  appeal  must  make  all  co- 
parties  to  the  judgment  co-appellants  in  this  court  or 
the  appeal  will  be  dismissed  for  want  of  jurisdiction. 
Denke-Walker  v.  Loeper,  142  Ind.  657,  and  cases  cited; 
Shurman  v.  Collis,  144  Ind.  333. 

The  appeal  in  this  case,  however,  was  a  term  time 
appeal,  as  stated  in  the  original  opinion  and  was 
pending  in  this  court  on  March  9,  1895,  when  said  act 
of  1895  toak  effect,  and  was,  therefore,  governed  by  its 
provisions,  and  it  was  not  necessary,  therefore,  for  ap- 
pellant to  make  his  co-defendants  in  the  court  be- 
low, even  if  they  were  joint  judgment  defendants  with 
him,  co-appellants  in  this  court.  But  if  this  was  a 
vacation,  and  not  a  term  time  appeal,  was  appellant 
required  to  make  his  co-defendants  in  the  court  below 
co-appellants  in  this  court? 

As  shown  in  the  original  opinion,  four  distinct  and 
separate  judgments  were  rendered  against  appellant; 
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one  in  favor  of  Turpies,  one  in  favor  of  Turpies^  wives, 
one  in  favor  of  Horner,  and  one  in  favor  of  Jones. 
Each  of  said  judgments  was  rendered  against  appel- 
lant alone,  and  no  other  person  was  a  co-party  with 
him  thereto.  Under  the  special  finding,  and  the  terms 
of  said  judgments,  no  other  persons  had  any  interest 
whatever  therein,  except  appellant  and  the  above 
named  persons  in  whose  favor  they  were  respectively 
rendered. 

A  separate  appeal  was  taken  by  appellant  from 
each  of  said  four  judgments  against  him. 

None  of  appellant's  co-defendants  in  the  court  be- 
low were  co-parties  to  the  judgments  against  him, 
from  which  the  appeals  were  taken,  although  they 
were  parties  to  the  record. 

Appellant's  co-defendants  did  not  have  a  common 
interest  with  him,  and  the  affirmance  or  reversal  of 
the  judgments  appealed  from  will  not  affect  the  rights 
or  interests  of  such  parties. 

Section  647  (635),  supra,  relating  to  notice  to  co- 
parties,  cited  by  appellees,  applies  only  to  those  who 
are  parties  to  the  judgment.  Persons  who  were  par- 
ties to  the  record,  but  not  parties  to  the  judgment,  are 
not  required  to  be  made  parties  on  appeal,  or  to  be 
served  with  notice.  Alexander  v.  Oill,  130  Ind.  485; 
Koons  V.  Mellett,  121  Ind.  585,  7  L.  R.  A.  231;  Berghoff 
v.  McDonald,  87  Ind.  549;  Logan  v.  Logan,  77  Ind.  558; 
Elliott's  App.  Proced.,  sections  141,  146. 

It  is  clear  from  these  authorities  that  under  said 
section  647  (635),  supra,  cited  by  appellees,  appellant 
was  not  required  to  make  his  co-defendants  in  the 
court  below  co-appellants  in  this  court,  for  the  rea- 
son that  they  were  not  co-parties  in  the  judgment 
from  which  the  appeals  were  taken;  nor  will  the  af- 
firmance or  reversal  of  said  judgments  aflfect  their 
rights.    It  is  immaterial,  therefore,  whether  this  is  a 
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term  time  or  vaeatioii  appeal,  as  in  either  case  appel- 
lant was  not  required  to  make  any  co-defendant  in 
the  court  below  co-appellant  in  this  court. 

Although  the  joinder  in  error  endorsed  upon  the 
record  was  without  authority,  yet  all  the  appellees 
who  were  necessary  parties  to  the  appeal  have  either 
been  served  with  process,  or,  by  attorneys  have  filed 
briefs,  or  have  otherwise  appeared  in  this  court. 
We  think,  however,  that  the  joinder  in  error  en- 
dorsed upon  the  record  and  signed  by  attorneys  who 
designate  themselves  as  attorneys  for  appellees,  has 
not  been  successfully  assailed.  Horner  is  the  only  ap- 
pellee who  denies  the  authority  of  said  attorneys  to  ' 
appear,  and  he  has  otherwise  appeared  in  this  court, 
and  it  is  not  material,  therefore,  whether  such  attor- 
neys had  authority  to  sign  the  joinder  in  error  as  his 
attorneys  or  not.  No  other  appellee  denies  or  ques- 
tions said  attorneys'  authority  to  appear  and  sign  the 
joinder  in  error  as  his  attorneys. 

The  other  questions  presented  have  been  fully  con- 
sidered and  determined  in  the  original  opinion  and, 
after  a  careful  review  of  the  same,  we  see  no  reason  to 
change  the  views  there  expressed. 

The  petition  is,  therefore,  overruled. 


Divens  v,  Meredith. 

[No.  18,118.    Filed  May  19,  1897.] 

Slandbb. — Words  Not  Slanderous  Per  Se, — Words  charging  a  person 
with  writing  and  posting  up  the  following  notice:  **  We  have  been 
informed  that  your  wife  is  sick  and  needs  attention  and  that  you 
are  wilfully  neglectful  of  her.  We  wish  to  inform  you  now  and 
for  the  last  time  that  you  must  do  something  for  or  have  some- 
thing done  at  once  or  we  wiU  do  something  for  you  in  a  way  that 
won't  be  very  pleasant.  White  Caps,"  are  not  slanderous  per  se, 
pp.  694,  ^^5. 
Same. — Words  Spoken  of  a  Transaction  Which  Is  Not  a  Crime, — 
.  Words  actionable  in  themselves,  but  spoken  of  a  transaction  which 
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is  not  a  crime,  and  of  which  the  hearers  have  full  kno^edge,  are 
not  actionable,  p.  696, 
Same. — Words  Spoken  of  a  Physician,  When  Actionable. — To  render 
words  spoken  of  and  concerning  a  physician  actionable,  they  must 
be  spoken  of  him  in  his  professional  character.  It  is  not  enough 
that  the  language  disparages  him  generally,  or  that  his  general 
reputation  is  thereby  affected,  or  that  the  words  used  tend  to  injure 
him  in  his  profession,    p,  696. 

From  the  Morgan  Circuit  Court.  Affirmed. 

J.  E.  Sedwick  and  A.  M,  Bain,  for  appellant. 

W.  S.  Shirley  and  M.  H.  Parks,  for  appellee. 

Monks,  J. — Appellant  brought  this  action  against 
appellee  to  recover  damages  for  slander. 

The  complaint  was  in  three  paragraphs  to  which 
appellee's  demurrer  for  want  of  facts  was  sustained, 
and,  appellant  refusing  to  plead  further,  judgment 
was  rendered  against  him.  These  rulings  are  assigned 
as  error. 

It  is  alleged  in  each  paragraph  that  appellant  was, 
at  the  time  of  the  commencement  of  the  action,  and 
had  for  fifteen  years  been,  a  practicing  physician  in 
such  county.  That  a  written  notice  had  been  posted 
upon  appellant*s  house  at  a  place  open  to  the  view 
of  said  appellant  and  the  public,  which  notice  was  as 
follows : 

"Wilbur,  Ind.,  March  6,  1896.— Wm.  Meredith,  we 
have  been  informed  that  your  wife  is  sick  and  needs 
attention  and  that  you  are  wilfully  neglectful  of  her. 
We  wish  to  inform  you  now  and  for  the  last  time 
that  you  must  do  something  for  or  have  something 
done  at  once  or  we  will  do  something  for  you  in  a 
way  that  won't  be  very  pleasant. 

White  Caps." 

The  words  alleged  in  the  first  paragraph  to  have 
been  spoken  by  appellant  of  and  concerning  appellee 
and  said  notice  were:  "I  know  who  done  that  (mean- 
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ing  who  wrote  and  posted  said  notice);  Dr.  Divens 
(plaintiff  meaning)  wrote  that  (said  notice  meaning) 
and  put  it  (said  notice  meaning)  up  there  (on  defend- 
ant's house  meaning)." 

The  words  in  the  second  paragraph  were:  "What 
are  you  (plaintiff  meaning)  meddling  with  my  (de- 
fendant's) business  for?  You  (meaning  plaintiff)  have 
white  capped  me  (defendant  meaning).  You  (plaintiff 
meaning)  put  a  white  cap  notice  on  my  (defendant's) 
house  so  that  you  (plaintiff  meaning)  will  get  to  do 
my  practice.  You  (plaintiff  meaning)  are  a  white  cap- 
per." 

The  words  in  the  third  paragraph  were: 

"Dr.  Divens  (plaintiff  meaning)  was  the  fellow  who 
wrote  it.  (Meaning  said  notice.)  He  (plaintiff  mean- 
ing) can  write  seven  different  hands.  He  (plaintiff 
meaning)  did  it  (meaning  wrote  said  notice)  to  get  to 
do  my  practice." 

It  was  not  a  crime  to  write  and  post  the  notice  re- 
ferred to  in  said  paragraph,  and  the  words  charging 
appellant  with  writing  and  posting  the  same  were 
not,  therefore,  slanderous  per  se.  The  words  set  forth 
in  the  second  and  third  paragraphs  do  not,  in  their 
ordinary  sense,  import  the  charge  of  a  crime,  and  there 
is  no  colloquium  showing  that  said  word«  were  used 
as  charging  a  crime.    Rock  v.  McClamon,  95  Ind.  415. 

The  words  "You  are  a  white  capper,"  set  forth  in 
the  second  paragraph,  even  if  slanderous,  per  se,  which 
we  need  not  and  do  not  decide,  were  spoken  of  and 
concerning  the  writing  and  posting  the  notice  to  ap- 
pellee, which  act  was  not  a  crime.  There  was  no 
charge  in  this  paragraph  that  appellant  had  com- 
mitted a  crime,  but  the  words  used  clearly  show  that 
appellee  charged  him  with  writing  and  posting  the 
notice  heretofore  set  out,  and  that,  therefore,  he  was 
a  white  capper. 
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It  is  a  well  settled  rule  that  if  words  actionable  in 
themselves^  are  spoken  of  a  transaction  which  is  not 
a  crime,  and  of  which  the  hearers  have  full  knowledge, 
they  are  not  actionable.  Hotchkise  v.  Ohnsteady  37 
Ind.  74,  80,  and  cases  cited ;  Pollock  v.  HastingSj  88  Ind. 
248;  Odgers  on  Lible  and  Slander,  •p.  100,  note. 

It  is  alleged  in  each  paragraph  that  appellant  was  a 
practicing  physician  when  said  words  were  spoken,  / 

bnt  it  appears  that  the  words  were  not  spoken  of  or  ^ 

concerning  his  professional  character,  nor  did  they  in 
any  way  question  his  knowledge  or  skill  as  a  physi- 
cian, or  any  act  performed  in  the  practice  of  his  pro- 
fession. 

To  render  words  spoken  of  and  concerning  a  phy- 
sician actionable,  they  must  be  spoken  of  him  in  his 
professional  character.  It  is  not  enough  that  the  lan- 
guage disparages  him  generally,  or  that  his  general 
reputation  is  thereby  affected,  or  that  the  words  used 
tend  to  injure  him  in  his  profession.  Jones  v.  Diver, 
22  Ind.  184;  Ayre  v.  Craven^  2  Adol.  &  El.  2;  Foster 
V.  Small  J  8  Whar.  138;  Purdy  v.  Rochester  Print  Co.^ 
96  N.  Y.  372;  Odgers  on  Libel  and  Slander,  'pp.  75, 
76,  83. 

These  paragraphs,  it  i«  true,  contain  the  averments 
that  appellant  by  the  use  of  the  words  intended  to 
charge  appellee  with  "the  crime  of  blackmail."  "being 
a  whitecap,"  "disreputable  practice  and  unprofes- 
sional conduct  as  a  physician,"  but  these  averments 
give  no  strength  to  the  complaint.  McFadin  v.  Daviiy 
78  Ind.  445;  Wilson  v.  McCrory,  86  Ind.  170;  Pollodc 
V.  Hastings,  supra;  Rock  v.  McClamon,  supra. 

In  Rock  V.  McClamon,  supra,  it  was  said  by  this 
court:  "Where  no  extrinsic  facts  are  averred,  the 
naked  statement  that  the  defendant  intended  a  slan- 
derous charge,  amounts  to  nothing  unless  the  words 
themselves  import  such  a  charge." 

I 
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It  follows  that  the  court  did  not  err  in  sustaining 
the  demurrer  to  the  complaint. 

Judgment  affirmed. 

Jordan^  C.  J.,  took  no  part  in  the  decision  of  this 
case. 


In  re  Petition  op  the  Pittsburgh,  Cincinnati,        

Chicago  and  St.  Louis  Eailway  Company.  i5o  62 

152    605 

[No.  18,240.     Filed  May  19, 1897.] 

Afpellatb  CauRT.-^Jurisdiction. — CangtitutioncU  QuegtiarL^'When 
counsel  for  appellant  in  an  action  pending  in  the  Appellate  Court, 
as  a  reason  for  a  particular  construction  of  a  statute  insisted  on, 
used  the  following  words  in  their  brief :  ''Private  property  can 
only  be  taken  for  a  public  purpose  upon  just  compensation  given/' 
a  constitutional  question  is  not  thereby  presented  so  as  to  deprive 
the  Appellate  Court  of  jurisdiction,  under  section  1836,  Bums'  R.  S. 
1894,  providing  that  the  Appellate  Court  shall  not  have  jurisdiction 
where  a  question  of  constitutional  law  is  involved  and  duly  pre- 
sented,   pp.  698,  699. 

Appeal  and  Ebbob. — Rehearing. — ^A  rehearing  will  not  be  granted  to 
permit  a  party  to  present  a  question  not  presented  upon  the  original 
hearing,     p.  700. 

Original  Action.    Writ  of  Mandate  Denied. 
N.  O.  Boss  and  O.  E.  Boss,  for  petitioner. 

F.  E,  Gavin,  G.  F.  Coffin,  T.  P.  Davis,  J.  M.  Smith 
and  C.  Corwin,  for  respondents. 

Hackney,  J. — ^The  petitioner,  the  Pittsburgh,  Cin- 
cinnati, Chicago  &  St.  Louis  Eailway  Company,  seeks 
the  issuance  of  the  alternative  writ  of  mandate  by  this 
court  directing  the  Appellate  Court  of  Indiana,  or  its 
judges  to  certify,  or  to  show  cause  why  the  case  of 
said  company  against  John  M.  Hays  and  another,  ap- 
pealed to  said  court,  should  not  be  certified  to  this 
court  for  consideration  and  decision. 

The  petition  discloses  that  the  Appellate  Court  as- 
sumed jurisdiction  of  said  appeal,  rendered  its  opin- 
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ion  and  decision  therein  and,  upon  further  opinion, 
overruled  the  petition  of  said  company  for  a  rehear- 
ing. It  is  urged  that  the  action  of  that  court  was 
void  for  the  want  of  jurisdiction  and,  by  agreement, 
the  record  and  briefs  in  that  case  are  exhibited  with 
the  petition  that  this  court  may  be  advised  as  to  the 
question  of  jurisdiction  in  that  court.  The  appeal  to 
the  Appellate  Court  was  by  the  petitioner  herein,  and 
was  from  a  judgment  of  the  Jay  Circuit  Court  for 
$1,480.00,  and  declaring  a  lien  therefor  upon  the 
petitioner's  right  of  way,  for  the  improvement  of  a 
street  in  the  town  of  Dunkirk.  The  petition  does  not 
deny  the  jurisdiction  of  that  court,  because  of  the 
amount  involved,  nor  because  that  court  does  not 
possess  jurisdiction  in  cases  involving  "the  foreclo- 
sure or  enforcement  of  liens  of  purely  statutory 
origin,"  but  it  denies  jurisdiction  upon  the  insistence 
that  the  case  was  one  "where  the  constitutionality  of 
a  statute"  of  the  State  was  "in  question  and  such 
question"  was  "duly  presented."  If  this  insistence 
were  correct  no  doubt  could  exist  that  the  Appellate 
Court  was  without  jurisdiction  and  that,  therefore, 
its  decision  would  be  void.  This  conclusion  would 
follow  from  the  express  denial,  in  the  act  creating 
that  court,  of  jurisdiction,  where  such  question  is  in- 
volved and  "duly  presented."  Section  1336,  Burns' 
R.  S.  1894  (Acts  1893,  p.  30). 

Upon  the  face  of  the  record  no  such  question  is  ap- 
parent and  if  it  was  involved  at  the  time  the  court 
rendered  its  original  opinion,  it  became  so  from  the 
argument  of  counsel  representing  the  appellant  in 
that  case. 

The  only  argument  from  which  it  was  possible  to 
infer  that  the  validity  of  a  statute  was  involved,  or 
that  counsel  doubted  the  validity  of  a  statute,  was  ad- 
dressed to  the  question  of  the  legislative  intent,  in 
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enacting  the  statute,  section  4290,  Burns'  R.  8.  1894, 
€t  aeq.y  asto  charging  a  railway  bed  and  right  of  way 
with  any  of  the  costs  of  the  improvement  of  a  street. 
Ko  provision  of  the  constitution,  state  or  federal,  was 
cited  or  quoted,  but  it  was  insisted  that  the  statute 
could  not  have  contemplated  the  assessment  of  a  rail- 
road right  of  way  which  could  not  be  benefited  by 
the  improvement.  As  a  reason  for  the  construction 
insisted  upon  it  was  said  by  counset:  "Private  prop- 
erty can  only  be  taken  for  a  public  purpose  upon  just 
compensation  given."  While  the  words  quoted  from 
the  brief  of  counsel  indicate  that  he  had  in  mind  a 
provision  of  section  21,  article  1,  of  the  state  consti- 
tution, it  is  very  clear  that  they  were  employed  to  il- 
lustrate a  question  of  statutory  construction  and  that 
they  were  not  employed  to  point  an  objection  to  the 
constitutional  validity  of  a  statute. 

This  was  the  force  of  the  argument  as  understood 
by  the  Appellate  Court.    17  Ind.  App.  261. 

There  was  not  enough  in  the  argument  to  fairly  in- 
dicate a  sincere  belief  on  the  part  of  counsel  that  a 
constitutional  question  was  involved,  nor  was  there 
enough  to  impress  the  court  that  a  duty  arose  to  pass 
upon  and  decide  one  way  or  the  other  as  to  the  con- 
stitutional validity  of  the  statute,  tlnless  this  ap- 
pears, the  question  is  not  duly  presented.  Benson  v. 
Christian^  129  Ind.  535  ;  Dowell  v.  Talbot  Paving  Co.y 
138  Ind.  675;  Durham  v.  State,  133  Ind.  422. 

Questions  not  argued  have  always  been  held  waived. 
Bates  V.  Bulla,  6  Ind.  36;  Donovan  v.  Stewart,  16  Ind. 
493;  Burk  v.  Hill,  55  Ind.  419;  Ooldsherry  v  State,  69 
Ind.  430;  Williams  v.  Potter,  72  Ind.  354;  Martin  v. 
Martin,  74  Ind.  207;  Coffin  v.  Trustees,  92  Ind.  337; 
Western  Union  Tel.  Co.  v.  Ferris,  103  Ind.  91;  Louis- 
ville, etc.,  R.  W.  Co.  V.  Grantham,  104  Ind.  353; 
Funk  V.  Rentchler,  134  Ind.  68;  Lankford  v.  State^ 


700  SUPEEME  COURT  OF  INDIANA, 

In  re  Petition  of  the  Pittsburgh,  etc..  Railway  Companj. 

144  Ind.  428;  City  of  Bedford  v.  Neal,  143  Ind.  425; 
Pittsburgh,  etc.,  R.  W.  Co.  v.  O'Brien,  142  Ind.  218; 
Netuport  v.  State,  140  Ind.  299;  Latvrence  v.  VanBus- 
kirk,  140  Ind.  481. 

The  fact  that,  upon  petition  for  a  rehearing,  the  ap- 
pellant in  that  case  urged  an  objection  to  the  con- 
Btitutionality  of  the  statute  could  not  be  held  to  pre- 
sent the  question  already  waived,  for  it  is  a  well  set- 
tled question  of  practice  that  a  rehearing  will  never 
be  granted  to  permit  the  parties  to  present  questions 
not  presented  upon  the  original  hearing.  Blough  v. 
Parry,  144  Ind.  463;  Stotsevburg  v.  Fordice,  143  Ind. 
490;  Funk  v.  Bentchler,  supra;  Wasson  v.  First  Nat^l 
Bank,  107  Ind.  206;  Board,  etc.,  v.  Center  Township, 
106  Ind.  422;  Fleetwood  v.  Brown,  109  Ind.  567; 
Union  School  Tp.  v.  First  Nafl  Bank,  102  Ind.  464; 
Schafer  v.  Schafer,  93  Ind.  586;  Thomas  v.  Mathis,  92 
Ind.  560;  Danenhofer  v.  State,  79  Ind.  75;  Elliott's 
App.  Proced.,  section  557. 

The  learned  counsel  for  the  petitioner,  in  their  brief 
in  support  of  the  petition,  insist  that,  in  addition  to 
the  constitutional  validity  of  the  statute,  the  case  pre- 
sented also  the  validity  of  an  ordinance.  The  petition 
herein  contains  no  such  proposition,  and  no  such  ques- 
tion, therefore,  is  before  us.  It  is  suggested  also  that 
the  validity  of  the  statute  was  presented  to  the  Appel- 
late Court  upon  oral  argument.  If  such  were  the 
statement  of  the  petition,  the  facts  in  the  petition  not 
being  controverted,  we  might  feel  it  our  duty  to  ac- 
cept the  statement.  The  petition,  however,  does  not 
so  present  the  question,  but  it  merely  states,  by  way 
of  recital,  that  "the  record  in  said  cause  •  ♦  ♦ 
disclosed  the  fact  that  the  constitutionality  of  the 
law  ♦  ♦  ♦  was  duly  presented  and  that  said 
question  was  presented  and  argued  to  the  court  in  its 
briefs  and  in  oral  argument.'^  The  points  for  oral  argu- 
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ment  filed  in  said  cause  do  not,  nor  does  the  record 
otherwise  disclose  that  any  such  question  was  orally 
argued. 

Generally,  counsel  contend,  a  court  cannot  assume 
jurisdiction  of  the  subject-matter  of  a  cause,  even  by 
agreement,  or  by  the  laches  of  the  parties,  where  such 
subject-matter  is  not  within  the  defined  jurisdiction 
of  such  court.  From  this  premise  the  conclusion  is 
drawn  that  the  Appellate  Court  exceeded  its  jurisdic- 
tion if  a  constitutional  question  had  been  possible, 
although  no  mention  of  it  had  been  made  by  the  par- 
ties. Whatever  the  general  rule,  it  has  no  application 
here,  since  the  limitation  upon  the  jurisdiction  of  the 
Appellate  Court,  in  cases  for  the  enforcement  of  stat- 
utory liens,  is,  that  the  validity  of  the  statute  "is  in 
question  and  such  question  is  duly  presented."  When 
we  have  found  that  the  question  was  not  duly  pre- 
sented the  limitation  is  not  enforceable. 

It  not  appearing  that  the  Appellate  Court  exceeded 
its  jurisdiction,  the  petition  is  denied. 


CuBTis  V.  The  City  op  Lebanon  et  al. 

[No.  17,584.    Filed  October  92.  1896,] 

From  the  Boone  Cirouit  Ck>urt.    Affirmed. 

8.  M.  RdUton,  M.  Keefe,  J.  A.  Abbott  and  B.  F.  Ratdiff,  for  appel- 
lant. 

S.  IL  Artman  and  J,  L.  Lewis,  for  appellees. 

HoWABD,  J. — This  case  involves  the  same  questions  as  those  con- 
sidered in  the  case  of  Frances  E.  Alley  against  the  same  appellees. 
Alley  V.  City  of  Lebanon,  146  Ind.  1^5.  On  the  authority  of  that  case 
the  judgment  in  this  ease  is  affirmed. 


INDEX. 


ACX3IDBHT  XHSUAAKCE— 

1.     Death  by  Droumin^/.— Involuntary  death  by  drowning  is  a  death 
by  accident  Peele  v.  Provident  Fund  Sociezy  et  al.  54S. 

S.  Notice  of  Death  of  A98ured. — ^Where  an  accident  insurance  policr 
provides  that  in  the  event  of  injury  or  death  of  the  assured,  notioe 
thereof  shall  be  given  to  the  company  within  ten  days  from  the 
date  of  such  injury  or  death,  notice  within  sixteen  days  is  suffi- 
cient where  it  is  shown  that  the  notice  was  given  within  &ve  days 
after  the  beneficiary  had  learned,  through  the  finding  of  the  coroner, 
that  the  death  was  accidental,  especially  where  the  company, 
through  its  general  agent,  was  immediately  apprised  of  the  aea& 
by  newspaper  accounts.  lb. 

ACTION— 

Application  for  Appointment  of  Chiardian  for  Person  of  Unsound 
Mind.— Nature  of  Action, — An  application  to  have  a  guardian 
appointed  for  a  person  of  unsouna  mind  is  not  an  ex  parte  pro- 
ceeding but  is  adversary,  and  notice  is  indispensable  unless  waived. 

Berry  v.  Berry ^  176, 

ADVANCEIOBIVTS — An  answer  in  an  action  for  partition,  alleging 
the  delivery  of  a  note  to  plaintiff  by  the  ancestor  with  the  endorse- 
ment, **I  assign  the  within  note  to  Emma  Binns,  my  grand- 
daughter, being  the  share  of  my  estate  I  intend  her  to  have,  and 
it  is  an  advancement  to  her,"  etc. ,  is  insufficient  as  an  answer  in 
bar,  without  showing  that  the  estate  was  the  same  at  the  death 
of  the  ancestor  that  it  was  at  the  date  of  the  advancement  see 
Dbscent  and  Distribution;  Binns  v.  Dazey  et  al,,  636, 

ADVXBSE  P088BSSI0N— Purchaser  of  lands  at  sheriff's  sale,  after 
ten  years  adverse  possession,  obtains  a  good  title,  although  the 
lands  were  erroneously  described  in  sheriff's  deed,  see  Judioul 
Sales,  1 ;  Marley  v.  State,  ex  rd,,  Chenotoeth,  145. 

ATFTDAVrr  AND  INFOKKATION-See  Indictment. 

Sufficiency  of,  to  charge  embeszlement,  see  Embezzlement,  2, 8; 

Dean  v.  State,  £16, 

Forgery,— Copy  of  Forged  Instntment.—When  Signed  in  Cferman.— 
w  here  one  of  the  names  alleged  to  be  forged  to  a  promissory  note  is 
written  inC>erman,  the  copy  of  such  name  to  the  note,  set  out  in 
the  affidavit  and  information  charging  such  forgery,  need  not  be 
wiitten  in  German.  Beyemne  v.  State,  liS, 

(702) 
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AQBEED  CASE— What  amounts  to  an  agreed  case  as  provided  bjr 
statute,  see  Practicic,  4,  5;  North  v.  Barringer,  SS4, 
How  finding  of  court  presented  for  review,  see  Practioe  8 ;  ib. 

AGBEEMENT — ^When  will  be  presumed  to  have  been  by  parol,  see 
Plbadino,  9:  Lowe  v,  Turpie  et  cU,,  66S, 

AMENDMENT — An  amended  pleading  takes  out  of  the  record  the 
original  pleading  with  the  rulings  thereon,  see  Praoticb,  1; 
Weaver  et  cU,  v.  Apple,  SOi, 

ANSWER — It  is  not  error  to  overrule  a  demurrer  to  an  arg^umenta- 
tive  answer,  see  Pleaddjo,  6;  ChUders  v.  First  NaVl  Bank  of 
Jeffersonville  et  al,,  4^0, 

APPEAL  AND  EEBOR— The  finding  of  the  court  on  the  submis- 
sion of  a  cause  upon  an  agreed  statement  of  facts  is  properly 
presented  for  review  by  an  exception  to  such  finding,  not  by 
motion  for  new  trial,  see  Pbacticb,  8;  North  v.  Barringer,  S24. 

1,  Asstgninent  of  Error, — Waiver  of  Error.^  Brief. — ^Where  no  ar- 
gument is  offered  on  an  assignment  of  error,  but  a  statement  made 
in  a  brief  requesting  the  court  to  pass  upon  same  without  argu- 
ment, ''as  we  have  nothing  to  offer  except  the  statutes,"  and  no 
statute  is  referred  to  or  pointed  out,  such  statement  amounts  to  an 
express  waiver  of  the  error,  if  any  there  was  in  the  rulings  as- 
signed for  error.  Hoover  v.  Weesner,  610, 

3.  Assignment  of  Error, — Instructicifis, — An.  assignment  that  the 
court  erred  in  giving  a  series  of  instructions  is  not  available  on 
appeal  unless  all  of  the  instructions  so  given  were  erroneous.        lb, 

8b  Review, — Ajssignment  of  Error. — Alleged  error  of  the  court  in 
permitting  defendant  to  testify  as  a  witness  in  an  action  sought 
to  be  reviewed  is  not  a  proper  assignment  of  error,-  either  on  ap- 
peal from  the  judgment  or  in  a  bill  to  review  it. 

.  Hancher  et  al.  v.  Stephenson  et  al,,  498. 

4.  Parties.  — Assignment  of  Errors,  — Where  a  party  appeals  and  does 
not  make  all  the  opposite  parties  in  whose  favor  judgment  was  ren- 
dered appellees  therein,  the  assignment  of  errors  is  defective  and 
the  appeal  will  be  dismissed,  as  the  appellate  tribunal  has  no 
power  to  disturb  the  judgment  without  aisturbing  it  as  to  all, 
and  it  has  no  jurisdiction  to  disturb  it  as  to  those  who  are  not  par- 
tiee  to  the  appeaL        MeClure  et  al.  v.  Shelbum  Coal  Co,  et  al.jll9, 

5.  Assignment  of  Errors, — ^An  assignment  of  error  as  to  the  ruling 
of  the  court  on  demurrer  to  a  pleading  which  does  not  apprise  the 
court  of  the  particular  pleading  intended,  presents  no  question  for 
review  on  appeaL  Bobbins y.  MasteUer  et  al.,  1££. 

6.  Assignment  of  Error. — Collateral  Motions  Must  Be  Brought  into 
Record  by  a  Bill  of  Exceptions. — No  quastion  is  presented  by  an 
assignment  that  the  court  erred  in  overruling  appellant's  motion  to 
require  appellee  to  make  his  abstract  of  title  more  specific,  where 
such  abstract  of  title  was  voluntarily  furnished  by  the  appellee  and 
constituted  no  part  of  the  pleadings,  and  such  ruling  was  not 
brought  into  the  record  by  a  bill  of  exceptions. 

Hoover  v.  Weeaner,  610. 

7.  BiU  of  Exceptions. — Longhand  Manuscript  of  Evidence,  How 
Made  Part  of  Record, — It  must  affirmatively  appear  from  the  record 
that  the  longhand  manuscript  of  the  evidence  was  filed  in  the 
clerk's  office  before  being  incorporated  in  the  bill  of  exceptions. 
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Chieago,  eto„  R  W.  Co,  et  al.  ▼.  Eggersy  299;  Kwms,  Admr.^et  al  r. 
Beach^  137;  Lou%8v%Ue,  etc.,  R,  R  Co.  v.  Schmidt  by  Next  Friend, 
6S8;  Dean  v.  State^  £15;  Pruitt  v.  Farber,  1;  Dreyer  et  oL  t,  Bart 
et  al.,  604;  Moore  et  al.  v.  Hewitt ^  464. 

8.  ^  BiU  of  Exceptions. — Longhand  Manuscript  of  Evidence.— Where 
it  is  not  disclosed  by  the  record  that  the  longhand  manusc^pt 
of  the  shorthand  report  of  the  evidence  was  filed  in  the  clerk  s 
office  before  being  incorporated  in  the  bill  of  exceptions  and  the 
evidence  is  not  copied  by  the  clerk,  but  the  original  is  sought  to  be 
made  a  part  of  the  record,  the  evidence  is  not  properly  in  the 
record,  although  the  bill  of  excentions  contains  a  certificate  of 
the  clerk  to  tlie  effect  that  on  the  aay  named,  bein£  the  same  day 
upon  which  the  bill  of  exceptions  was  filed,  the  longhand  man- 
uscript of  the  evidence  was  filed  in  his  office  and  is  the  same  which 
is  embodied  in  the  bill  of  exceptions. 

Hamriek,  TV.,  v.  Loring  et  al.,  fS9, 

9.  BiU  of  Exceptions,— Evidence.  —The  Supreme  Court  can  not  con- 
sider and  deciae  any  question  which  depends  for  its  decision  upon 
the  entire  evidence,  when  the  bill  of  exceptions  affirmatively  shows 
on  its  face  that  all  of  the  evidence  given  at  the  trial  is  not  in  the 
record,  notwithstanding  a  statement  in  the  bill  that  it  contains  all 
of  the  evidence.  Cliicago,  etc. ,  R  W,  Co.  et  al.  v.  Eggers,  £99. 

10.  Bill  of  Exceptions. — Motion  to  Modify  Judgment  Must  be 
Brought  Into  Record. — No  question  is  presented  in  this  court  as  to 
the  action  of  the  trial  court  in  overruling  a  motion  to  modify  a 
judgment  where  neither  the  motion  nor  the  reason  therefor  has 
been  brought  into  the  record  by  a  bill  of  exceptions. 

Hamrick,  Tr.,  y.  Loring  et  aL,  ££9. 

11.  Affidavits  in  Support  of  Motion  for  New  Trials  How  Mads 
Part  of  i2eoord.— Affidavits  filed  in  support  of  a  motion  for  a  new 
trial  can  only  be  brought  into  the  record  by  bill  of  exceptiona 

Reynolds  y.  State,  S;  Reed  v.  State^  41. 

13.  Jurisdiction. — Unauthorized  Joinder  in  Error, — The  fact  that 
a  joinder  in  error,  indorsed  upon  the  record,  was  signed  by  attor- 
neys for  appellees  without  authority,  will  not  defeat  the  jurisdiction 
of  the  court  on  appeal,  where  the  appellees  otherwise  appeared  in 
this  court.  Lowe  v.  Turpie  et  oL,  66£. 

18.  Parties. — Statute  Cofwtnced.  ^Under  the  provisions  of  act  of 
March  9,  1895  (Acts  1895,  p.  179),  when  one  or  more  parties  appeal 
from  a  judgment  taken  against  them  to  this,  or  the  Appellate 
Court,  mider  section  650,  Bums'  R.  S.  1894  (688.  R.  S.  1881),  known  as 
a  term  time  appeal,  it  is  not  necessary  to  makethecopurtiestothe 
judgment,  not  appealing,  parties  to  the  appeal,  nor  is  it  necessary  to 
name  them  in  the  assignment  of  errors.  lb, 

14.  Parties.  —  Notice.  — Persons  who  were  parties  to  the  record ,  but  not 
parties  to  the  judgment,  are  not  required  to  be  made  parties  on 
appeal,  or  to  be  served  with  notice.  lb. 

16.  Parties  Under  Legal  Disabilities. — Extension  of  Time  ofAfpeals 
as  to  Infant  Appellants  Does  Not  Operate  €U  an  Extensum  to 
Adult  Appellants. — Statute  Construed. — ^Where  an  appeal  from  a 
judgment  is  delayed  beyond  the  statutory  period  of  one  year  on  ac- 
count of  infant  defendants,  the  extension  of  time  for  appeals  pro- 
vided by  section  645,  Bums'  R.  S.  1894,  to  persons  under  legal  <usa- 
bilities  does  not  operate  to  extend  the  time  of  appeal  to  co-appel- 
lants not  under  legal  disabilities.  Vordermark  et  ol.  v.  Wilkinson,  S6. 

16.  Infant  Defendants  May  Appeal  After  Removal  of  Disabilities.--' 
Adult  CO'Appellants.^^Statute  Construed. — ^The  right  of  wpipetil, 
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reserved  to  minors  by  section  645,  Bums'  R.  S.  1894,  until  after  the 
removal  of  such  disabilities,  cannot  be  defeated  for  the  reason  that 
other  parties  to  the  judgment  appealed  from  have  lost  their  right 
of  appeal.  Jb. 

17.  Death  of  Party  Pending  Trial — Decedents  Estatea.^-Where  pend- 
ing an  action,  the  death  of  a  party  is  sug^ted  and  an  administra- 
tor is  substituted,  the  appeEif  from  a  decision  therein  is  governed 
by  section  2609,  et  aeg.,  Bums'  R.  S.  1894,  and  must  be  within  forty 
days.  Harrison  NatL  Bank  v.  CftUbertson  et  oL,  611. 

18.  Dismissal,  —  New  Appeal,  —  Statute  Construed. — Section  669, 
Bums'  R.  S.  1894,  providing  that  where  an  appeal  has  been  dis- 
missed another  appeal  may  be  taken,  does  not  have  the  effect  to  ex- 
tend to  any  appellant,  even  if  under  disabilities,  the  right  to  appeal 
after  the  statutory  limit  of  one  year  and  the  removal  of  the  disabil- 
ities. Vordermarle  et  al.  v.  Wilkinson,  66. 

19.  Dismissal  as  to  Part  of  Appellants.  — Infants. — Statute  Construed. 
— ^Where  an  appeal  has  not  been  taken  within  the  statutory  period 
of  one  year,  and  for  that  reason  is  dismissed  as  to  part  of  appellants^ 
other  appellants,  who  were  minors  at  the  time  of  the  judgment  ap- 
pealed from,  may,  under  section  645,  Bums'  R.  S.  1894,  have  their  ap- 
peal at  any  time  within  one  year  after  the  removal  of  such  dis- 
abilities, and  such  appeal  will  not  be  dismissed  as  to  them  for  the 
reason  that  their  co-appellants  would  be  adversly  affected  by  a  re- 
versal as  to  such  minor  defendants.  lb, 

80.  Rights  in  Controversy  Abandoned  by  Appettant.'^Dismissal. — 
Where  it  appears  that  before  the  appeal  of  a  cause  that  the  actual 
controversy  between  the  parties  had  been  terminated,  by  the  acta 
of  the  appellant,  the  appeal  will  be  dismissed. 

Stauffer  etal,  v.  Salimonie  Mining  and  Oas  Co.,  7L 

21.  Notice. — Dismissal. — The  Supreme  Court  will  dismiss  a  vacation 
appeal  where  the  cause  has  been  on  the  docket  ninety  days  without 
any  steps  having  been  taken  to  bring  the  appellee  into  court,  as  pro- 
vided by  rule  XXXV I,  as  soon  as  such  failure  is  called  to  its  atten- 
tion. Cole  etal.  v.  Franks  etal.,  B81. 

22.  Joinder. — Notice. — ^Where  appellant  perfected  a  term  time  appeal 
and  afterward,  by  leave  of  court,  entered  upon  the  transcript  an 
amended  assignment  of  errors,  adding  the  names  of  additional  per- 
sons as  appellees,  after  which  a  joinder  in  error  was  indorsed  upon 
the  record,  signed  by  attorneys  for  appellees,  such  joinder  consti- 
tuted an  appearance,  and  no  notice  to  appellees  was  required. 

lAywe  V.  Turpie  et  al.,  65$, 

28.  Must  be  From  Final  Judgment. — Dismissal.^An  appeal  taken 
before  a  final  disposition  of  the  cause  as  to  aU  the  parties  will  be 
dismissed.  Keller  v.  Jordan  et  al,  113, 

24.  Court  May  Strike  Out  Names  of  Part  of  Appellants,  and  Con- 
sider as  to  Other  Appellants. — Construing  sections  646  and  647, 
Bums'  R.  S.  1894,  together,  the  Supreme  Court  may  strike  out  the 
names  of  parties  appellant  who  have  not  taken  an  appeal  in  time, 
and.consiaer  the  appeal  as  to  other  co-appellants  whose  legal  disa- 
bilities  deferred  the  time  of  appeal  as  to  them. 

Vordermark  et  al.  v.  Wilkinson,  56, 

25.  Abandonment. — Certiorari. — The  filing  of  an  additional  tran- 
script, consisting  of  a  bill  of  exceptions  purporting  to  contain  a 
part  of  the  evidence  given  in  the  cause,  and  matter  supposed  to  be 
necessary  to  present  certain  reserved  questions  of  law,  brought  to 
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the  Supreme  Couit  by  writ  of  certiorari^  after  a  tenn  time  appeal 
has  been  perfected,  under  section  050,  Bums'  R.  S.  1894  (638,  R.  S. 
1881),  does  not  amoimt  to  a  separate  or  independent  appeal,  but  is  a 
part  of  the  record  of  the  original  cause,  and  is  not  an  abandonment 
of  such  term  time  appeaL  Lowe  v.  Turpie  et  oL,  C^ 

96.  Harmless  Error.  ^Action  to  ^uiet  Title  to  Real  Estate,  —Statuteof 
LimitatioTis. — Practice. — Sustaining  a  demurrer  to  a  paragraph  of 
answer  pleading  the  statute  of  limitations,  in  an  action  to  quiet 
title  to  real  estate,  is  harmless  error  where  a  general  denial  has  been 
pleaded,  as  all  matters  of  defense,  including  the  statute  of  limitar 
tions,  were  admissible  under  the  general  denial. 

Watson  et  aL  v.  Lecklider,  39$. 

27.  Harmless  Error. — Error  cannot  be  predicated  upon  the  ruling  of 
one  paragraph,  of  a  pleading,  where  there  is  another  pazagraph 
under  which  the  same  evidence  would  be  admissible. 

Louisville,  etc.,  B.  W.  Co.  v.  Howell,  S66. 

38.  Harmless  Error.^The  admission  of  incompetent  evidence  is 
harmless,  where  the  finding  on  such  issue  was  in  favor  of  the 
party  objecting.  Bobbins  v.  MasteUer  et  al.^  12 J. 

29.  Error  Not  Prejudicial. — Appellant  cannot  complain  of  an  error 
of  the  trial  court  which  reduced  the  amount  for  which  judgment 
would  otherwise  have  been  rendered. 

Hartwig,  Admr,,  et  al.  v.  Schiefer,  64. 

80.  Instructions. — Evidence  Not  in  Record. — When  the  evidence  is 
not  in  the  record,  a  judgment  will  not  be  reversed  on  account  of 
instructions  ^ven,  if  such  instructions  would  have  been  correct 
under  any  evidence  which  could  have  been  introduoed  under  the 
issues  in  the  case.  Dean  v.  State^  SIS. 

81.  Requested  Instructions. — Evidence  Not  in  the  Record. — Presump- 
tion.— ^Where  the  evidence  is  not  in  the  record,  it  will  be  presumed 
that  requested  instructions  were  properly  refused  for  the  reason 
that  they  were  not  applicable  to  the  case  made  by  the  evidence. 

Dean  v.  State^  £16;  Reynolds  v.  State,  S. 

82.  R^usal  to  Give  Instructions.— Tha  refusal  to  give  an  instruc- 
tion cannot  be  considered  on  appeal  where  it  does  not  appear  that 
the  instruction  was  asked  at  the  proper  time,  nor  that  the  record 
contains  all  the  instructions  given,  nor  that  the  instructions  were 
filed.  Cleveland,  etc.,  R.  W.  Co.  v.  Ward,  Admr.,  256. 

88.  Overruling  Demurrer.  ^Practice, — Error  cannot  be  predicated 
upon  the  action  of  the  court  in  overruling  a  demurrer  to  the  first 
and  third  paragraphs  of  a  complaint  where  the  judgment  appealed 
from  was  based  upon  the  second  paragraph. 

Louisviue,  etc.,  R.  R,  Co.  v.  Schmidt,  by  Next  Friend,  6S8. 

84.  Practice. — Misconduct  of  Counsel. — Instructions. — The  refusal  of 
the  court  to  instruct  the  jury  in  a  criminal  cause  not  to  take  into 
consideration  anything  said  by  counsel  for  the  State  in  his  argu- 
ment to  the  jury  concerning  the  trial  of  another  person  will  not 
be  considered  on  appeal,  where  the  record  does  not  purport  to  give 
the  whole  of  any  such  statement,  and  that  they  were  not  properiy 
made  in  answering  some  argument  of  d^endant's  attorneys. 

Reed  v.  State.  H- 

85.  Practice. — Excessive  Judgment— An  objection  that  the  judgm^it 
is  excessive,  will  not  be  considered  on  appeal,  unless  a  motion  to 
modify  was  made  in  the  trial  court. 

Western  Union  TeL  Co.  v.  St^te,  £74. 

86.  Failure  to  Perfect  Appeal  Within  One  Year  From  the  Rendition 
of  Judgment  Appealed  From.-^tatute  Contlnied.-— The  failure  of 
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the  olerk  to  enter  a  judgment  on  a  verdict,  for  more  than  three 
weeks  after  the  rendition  thereof  will  not  constitute  a  sufiB.cient 
excuse  for  the  failure  of  appellant  to  complete  an  appeal  therefrom 
within  one  year  as  provided  by  section  645,  Bums'  R.  S.  1894. 

Board,  etc.,  v.  City  of  Terre  Haute,  ISJ^. 

87.  Objection  to  Evidence. — Sustaining  an  objection  to  a  question 
propounded  to  a  witness  is  not  available  error  where  no  statement 
IS  made  as  to  the  facts  expected  to  be  proven  by  the  answer  to 
such  question.  BtachofT.  MikelsetcU.,  116. 

88.  When  the  C^eneral  Finding  of  the  Court  Is  a  Question  of  Law. — 
In  an  action  tried  by  the  court  where  there  is  no  conflict  in  the  evi- 
dence, an  error  in  the  general  finding  is  an  error  of  law  and  not 
of  fact,  and  may  be  corrected  on  appeal. 

State,  ex  rel,  Matthews,  Oov.,  v.  Forsytheet  aZ.,  466. 

89.  Complaint. — When  Tested  for  First  Time  in  Supreme  Court. — 
When  a  complaint  is  tested  for  the  first  time  bj  an  assignment  of 
error  in  this  court,  it  will  be  held  sufficient  if  it  contains  facts 
enough  to  bar  another  action. 

Xenia  Beal  Estate  Co,  et  aL  v.  Macy,  668. 

40.  FaUure  to  Discuss  Error  Assigned. — Waiver. — In  order  to  secure 
the  consideration  of  an  assigned  error  the  same  must  be  supported 
by  argument.  It  is  not  enough  to  assert  in  general  terms  that  the 
ruling  is  wrong.  Meynolds  v.  State,  S. 

41.  Evidence. — Review. — The  admission  of  evidence  not  objected  to 
and  objection  properly  saved  cannot  be  reviewed  on  appeal. 

i^eed  V.  State,  41. 

42.  Exclusion  of  Evidence. — No  Offer  to  Prove. — The  refusal  to  allow 
a  witness  to  answer  a  particular  question  is  not  available  error  where 
no  offer  to  prove  what  witness  would  testify  to  is  made. 

Hinshaw  v.  State,  SS4. 

48.  Beview  of  Evidence.  — Where  that  part  of  the  evidence  which  tends 
to  support  the  finding  of  the  trial  court,  considered  apart  from  the 
conflicting  evidence,  is  sufficient  to  support  the  flnding,  the  Supreme 
Court  will  not  wei^h  the  evidence  to  determine  where  the  preponder- 
ance lies.  Btschof  v.  Mikels,  116;  Weaver  et  al.  v.  Apple,  SO4. 

44.  New  Trial. — The  refusal  to  grant  trial  by  jury  is  a  cause  for  a  new 
trial  and  cannot  properly  be  assigned  as  error. 

ChUaers  v.  First  Nafl  Bank  of  JeffersonviUe  et  ai.,  430. 

45.  New  Trial. — Waiver  of  Error. — ^Where,  in  ejectment,  a  new  trial 
was  granted  as  of  right,  under  section  1076,  Bums'  R.  S.  1894,  all 
errors  committed  by  the  trial  court  during  the  first  trial  are  waived. 

Laughery  Turnpike  Co.  v.  McCreary,  6S6. 

46.  Error  of  Fact. — Bemedy.—  It  is  the  province  of  the  jury  to  wei^h 
the  evidence  and  settle  conflicts  therein,  and  if  they  err  it  is  a  mis- 
take of  fact  and  not  of  law;  and  it  is  the  dutyof  the  trial  court  to 
correct  such  error  by  granting  a  new  trial.  The  error  is  not  avail- 
able on  appeal.  Hinshaw  v.  State,  S34. 

4U,  Qualifications  of  Jurors. — The  question  of  a  juror's  qualification 
to  sit  on  a  jury  can  be  presented  on  appeal  only  by  a  bul  of  excep- 
tions. Toumsend  v.  State,  624. 

48.  Misconduct  of  Court. — A  statement  by  the  trial  judge,  while 
the  jury  is  being  impaneled  to  try  a  defendant  charged  by  the  State 
with  the  violation  of  a  statute,  that  the  jury  is  not  to  try  the  con- 
stitutionality of  the  statute,  is  not  reversible  error,  where  no  motion 
was  made  to  discharge  the  jury,  and  the  judge  at  the  proper  time 
instructed  the  jury  that  they  were  the  judges  of  the  law.  Ih. 
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49.  Misconduct  of  Juror. — New  Trial. — The  decision  of  the  trial  court 
on  a  motion  for  a  new  trial  for  misconduct  of  a  juror  will  not  be 
reviewed  on  appeal  where  the  evidence  as  to  such  misconduct,  a& 
shown  by  the  affidavits  filed,  was  conflicting. 

Hinshaw  v.  State,  334- 

GO.  Final  Judgment. — A  trial  finding  and  judgment,  declaring  the 
priority  of  certain  claims  against  an  estate  in  the  hands  of  an  as- 
signee, is  not  an  interlocutory  order  but  a  final  judgment  from 
which  an  appeal  will  lie.  Hamrick,  Tr,,  v.  Loring  et  a^,  i'x^. 

51.  Rehearing. — A  rehearing  will  not  be  granted  to  permit  a  party  to 
present  a  question  not  presented  upon  the  original  nearing. 

In  re  Petition  of  the  Pitt^mrgh,  etc.,  IL  W.  Co..  697. 

52.  Petition  for  Rehearing. — It  is  the  office  of  a  petition  for  a  re- 
hearing to  point  out  wherein  the  court  erred  in  tne  result  reached 
upon  the  original  hearing.  Reed  v.  Kalff^beck  et  al.,  14s. 

58.  Apportionment  of  Costs  Between  Co-Defendants.— An  order  of 
the  trial  court  denying  a  motion  to  apportion  the  costs  according 
to  the  judgment  between  two  defendants  will  not  be  reviewed  on 
appeal  where  one  of  such  defendants  is  not  made  a  party  to  such 
appeal.  Laughery  Turnpike  Co.  v.  McCreary^  62S. 

64.  Decedentt^  Estates. — Where  a  remedy  is  given  and  the  procedure 
is  prescribed  by  the  decedents'  estates  act,  &e  right  of  appeal  given 
in  that  act  must  be  pursued. 

Harrison  Nafl  Bank  v.  Culbertson  et  aL,  €lt 

55.  Action  in  Favor  of  Decedent's  Estate.— An  appeal  in  an  action 
in  favor  of  a  decedent's  estate,  where  the  procedure  for  its  enforce- 
ment is  not  prescribed  by  section  2865,  et  seq..  Bums'  R.  8.  1894,  of 
the  decedents'  estates  act,  is  governed  by  section  644.  et  se^..  Burns' 
R.  S.  1894,  of  the  civil  code,  and  may  be  any  time  within  one 
year.  lb. 

56.  Claim  Against  Decedent's  Estate. — An  appeal  from  the  decision 
of  the  trial  court  as  to  a  claim  against  a  dececient's  estate  is  governed 
by  section  2609,  et  seq..  Bums'  R.  S.  1894,  which  provides  that  an 
appeal  bond  must  be  filed  within  ten  days  after  the  decision  is  made, 
and  by  filing  the  transcript  within  thirty  days  after  the  filing  of  the 
bond.  lb, 

57.  Decedents*  Estates.  —  Transcript. —  When  Filed. — Statute  Con- 
strued.—Section  2^10,  Bums'  R  S.  1894  (2455,  R.  S.  1881),  piovidine 
that  appeals  from  any  decision  growing  out  of  any  matter  connected 
with  a  decedent's  estate  must  be  taken  within  thirty  days  from  the 
filing  of  the  bond,  and  that  such  bond  must  be  filed  witlun  ten  days 
after  the  decision  is  made,  applies  to  the  final  adjudication  of  the 
questions  in  issue,  and  not  to  a  former  partial  and  incomplete  entry 
of  the  court's  judgment.         OaXentine  et  al.  v.  Brvbaker  et  al.,  458. 

58.  Action  by  Creditor  of  Testator  Against  Residuary  Devisees  and 
Legatees. — Statute  Construed.— An  action  under  section  2597, 
et  seq.y  Bums'  R.  S.  1894,  by  a  nonresident  to  recover  from  the 
residuary  devisees  and  legatees  upon  an  alleged  liability  of  their 
testator,  is  a  proceeding  under  the  decedents'  act,  and  an  appeal 
from  the  decision  therein  is  governed  by  sections  2609,  2610,  Bums' 
R.  S.  1894,  which  provide  that  an  appeal  bond  must  be  filed  within 
ten  days  after  the  decision  is  rendered  and  the  transcript  within 
thirty  days  after  the  filing  of  the  bond. 

Harrison  Natl  Bank  v.  CuJbertson  et  aL,  611. 

59.  Election  to  Take  Under  Wt;Z.~Where  at  the  time  a  testotor 
made  his  will  one  of  his  children  had  died  leaving  as  his  only  heir 
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a  son  to  whom  testator  bemieathed  certain  property,  and  where 
said  t'estator  assumed  by  said  will  to  dispose  of  the  proceeds  of  a 
certain  insurance  policy,  payable  at  testator's  death  to  his  children, 
the  son  of  said  deceased  child  is  not  put  to  his  election  to  take  im- 
der  the  will,  or  claim  under  the  policy,  as  the  interest  of  the  de- 
ceased child  in_the  policy  went  to  nis  administrator. 

Hartvng^  Admr.,  Y,8chiefer,  64. 

<J0.  Right  of  Appeal, — When  Forbidden  by  JmpZica/ion.— A  statute 
providing  for  the  removal  of  a  county  seat  and  containing  a  pro- 
vision that  an  action  may  be  maintained  to  mandate  the  board  of 
county  commissioners  to  perform  the  duties  therein  enjoined  is  an 
implied  denial  of  the  right  of  appeal. 

Boards  etc.^  et  al  v.  State,  ex  rel.  Brown,  476. 

APPELLATE  COUBT— 

1.  Jurisdiction. — ^Where  the  only  controversy  in  a  cause  is  the  re- 
covery of  attorneys'  fees,  and  the  demand  does  not  exceed  tlurty- 
five  hundred  dollars,  jurisdiction  over  the  appeal  is  lodged  in  the 
Appellate  Court  Board  etc,  et  al.  v.  FoUard  et  al.,  £97. 

2.  Jurisdiction.  — Constitutional  Question.  — ^Where  counsel  for  appel- 
lant in  an  action  pending  in  the  Appellate  Court,  as  a  reason  for  a 
particular  construction  of  a  statute  msisted  on,  used  the  following 
words  in  their  brief:  **Private  pr<^)erty  can  only  be  taken  for  pub- 
lic purposes  upon  just  compensation  given. ''  a  constitutional  ques- 
tion is  not  thereby  presented  so  as  to  deprive  the  Appellate  Court 
of  jurisdiction,  under  section  1386,  Bums' K.  S.  1894,  providing  that 
the  Appellate  Court  shall  not  have  jurisdiction  where  a  question  of 
constitutional  law  is  involved  and  duly  presented. 

In  re  Petition  of  the  Pitisburgh,  etc.,  R.  W.  Co,,  697, 

ABBirBATION  AND  AWABB— Boards  of  county  commission- 
ers have  no  power  to  submit  claims  against  county  to  arbitrators, 
and  an  award  so  made  is  void,  see  Counties,  1 ;  Myers  v.  Gibson, 
452. 
Any  taxpayer  of  the  county  may  appeal  from  the  action  of  the 
board  of  county  commissioners  confirming  an  award  of  arbitrators 
on  a  claim  against  the  county,  see  Counties,  2 ;  lb. 

ABBEST— Resistance  of  as  evidence  of  guilt,  see  Evidenoe,  2;  An- 
derson et  at.  V.  State^  445. 

ASSAULT  AND  BATTEBY— As  to  what  is  aiding  and  abetting  in 
the  commission  of  the  crime,  see  Instructions,  7 ;  Anderson  et 
al.  V.  State,  445. 

ASSIQNMENT  FOB  BENEFIT  OF  CBEDITOBS— The  assignee 
of  an  insolvent  bank  cannot  enforce  the  double  liability  of  share- 
holders of  such  bank,  see  Banks  and  Backing  ;  Runner,  Assignee, 
V.  Diviggins,  2S8. 
Mortgage  given  seven  days  before  deed  of  assignment  not  necessa- 
rily fraudulent,  see  Mortqages,  12;  Simmons  Hardware  Co.,  et 
al.  V.  Thomas  et  al.,  313. 

1.  Mortgaged  Chattels. — Lien  of  Mortgage  Transferred  to  Funds 
Arising  From  Sale  of  Mortgaged  Property. — Where  an  assignee 
sells  mortgaged  property  the  lien  of  the  mortgage  is  transferred  to 
the  fund  arising  from  the   sale;  and  on  petition  of  the  pui^ies 
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claiming  under  the  mortga^  the  oourt  ma/  direct  the  distribu- 
tion thereof  according  topnorities. 

Hamrick,  TV.,  v.  Loring  et  aL,  SSS. 

8.  Distribution  of  Funds  Arising  From  Sale  of  Mortgaged  Prop- 
erty.— Presumption. — Where  the  court  on  petition  of  the  parties  or- 
dered the  distribution  of  funds  arising  from  the  sale  of  moitgaged 
chattels  by  an  assignee  according  to  priorities,  and  the  evidence  on 
which  the  court  made  such  distribution  is  not  in  the  record,  the  ac- 
tion of  the  court  will  be  presumed  correct.  Ih. 

A88IGN1CBNT8 — Assignment  of  note  operates  as  an  assignment  of 
mortgage  securing  same,  see  Mortgaobs,  6 ;  Baugher  v.  WooUen. 
etal,,  SOS, 

ATTOKNSY  AND  OIJENT^Employment  of  more  than  one  attdr- 
nej  by  receiver,  see  Rbosivkrs,  8 ;  Heisen  v.  Binz,  Bee,  et  oL,  SS4. 

Duty  as  to  Handling  of  Clients  Money, — An  attorney,  who  receives 
money  or  certificates  of  deposit  from  his  client  for  the  purpose  of 
paying  an  obligation  against  such  client,  has  no  right  to  mix  the 
money  with  his  own  or  that  of  any  other  person. 

Dean  v.  State,  SlZ. 

ATTOKNEY'S  FEBS— Equitable  lien  on  distributive  share  of  heir 
for  services  rendered  estate  by  agreement  with  such  heir,  see 
Liens,  8;  Koons,  Admr.,  v.  Becteh,  1S7. 

AUDITOR— See  Ck)XJNTY  Auditor. 

BAIIr- 

1.  Weight  of  Evidence, — In  an  appeal  from  an  application  to  be 
let  to  bail  under  section  1785,  Bums'  R  S.  18M,  it  is  the  duty  of  the 
Supreme  Court  to  weigh  the  evidence  and  pass  upon  its  conflicts  as 
a  trial  court.  broum  et  al,  v.  State,  ts. 

2.  Murder. — Presumption. — Burden  of  Proof. — In  an  application 
to  be  let  to  bail  under  section  1785,  Bums'  R.  S.  1894,  the  burden 
rests  upon  accused  of  showing  in  the  lower  court,  and  in  this  court, 
that  the  proof  of  guilt  is  not  evident,  and  the  presumption  is  not 
strong.  Ih. 

8.  When  Persons  Indicted  for  Murder  Are  Not  Entitled  to. — Per- 
sons indicted  for  murder  are  not  entitled  to  bail  where  the  facts 
show  that  they  approached  a  house  in  the  night  time,  claiming  to  be 
United  States  marshals  in  search  of  a  criminal,  and,  after  awaken- 
ing the  inmates  thereof,  shot  a  man  coming  out  of  the  back  door  of 
the  house  with  a  gun  in  his  hand,  where  there  was  no  imminent 
peril  of  life  shown.  lb. 

BANKS  AND  BANEXNC^— Proof  of  insolvency  of  bank  in  an  actioa 

against  a  banker  for  receiving  deposits,  when  bank  is  insolvent, 

see  Evidence,  5;  State  v.  Beach,  7J^ 

Insolvent  Bank. — Stockholders*  Double  Liability. — Assignee  for  Benefit 
of  Creditors  Cannot  Maintain  the  Action  to  Enforce. — The  assignee 
of  an  insolvent  bank  cannot  maintain  an  action  to  enforce  the  double 
liability  of  shareholders  provided  by  section  2083,  Bums'  R  8.  1894 
(2684,  R.  S.  1881),  such  action  being  enforceable  only  by  the  creditors. 

Runner,  Assignee,  v.  Dwiggins,  2SS. 


Marriage  of  Mother. — Acknowledgment  of  Child  by  Hutbarvd, — Parti- 
tion of  Real  Estate,— Evidence  of  Mother  as  to  Father  of  ChUd.^ 
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Under  the  provision  of  section  2631,  Bums'  R.  S.  1894  (3476,  R.  B. 
1881),  that  ''if  a  man  shall  many  the  mother  of  an  illegitimate 
child,  and  acknowledge  it  as  his  own,  such  child  shall  be  deemed 
legitimate,"  the  marriage  and  acknowledgment  creates  the  legal 
relation  of  father  and  child,  and  evidence  by  the  mother  in  an  ac- 
tion fdr  partition  of  such  bastard  child's  interest  in  his  deceased 
father's  estate,  that  the  alleged  father  did  not  beget  such  child,  was 
incompetent,  as  it  did  not  tend  to  contradict  the  legal  relation  of 
parent  and  child  created  by  such  marriage  and  acknowledgment. 

BinnsT,  Ikuseyetal.,6S6. 

BUJa  OF  EXCEPTIONS — Motion  to  modify  judgment  must  be 
brought  into  record  by,  see  APPSAii  and  Error,  10;  Hamrick^ 
TV.,  V.  Loring  et  a/.,  ££9. 

Collatoral  motions  must  be  brought  into  the  reoord  by,  see  Appeal 
AND  Error,  6;  Hoover  v.  Weesner,  610, 

1.  How  Made  Part  of  Record. — The  record  must  affirmatively  show 
that  the  bill  of  exceptions  was  filed  in  the  clerk's  office  or  in  open 
oourt.  Ih. 

2.  Time  Oiven  Beyond  Term  for  Filing, — It  must  be  shown  by  the 
record  that  time  was  given  beyond  the  term  to  file  a  bill  of  excep- 
tions;  a  recital  of  such  fact  in  the  bill  of  exceptions  is  insufficient. 

Han/ciher  et  al,  v.  St^henson  et  al,,  498. 

BILL  OF  &IGHTS — Does  not  apply  to  the  raising  of  revenue  for 
public  use  by  means  of  legitimate  taxation,  see  CoNSTrrtmoNAL 
Law,  12;  Board,  etc,,  v.  State,  ex  rel.  Brown,  476. 

BILLS  AND  NOTES— 

Condition. — Construction, — A  condition  in  a  note,  *'It  being  under* 
stood  that  the  payment  of  this  note  is  conditioned  upon  collection 
of  said  Krech  note,"  is  properly  construed  to  mean  payment  in  full 
of  the  Krech  note,  where  such  note  was  executed  to  a  real  estate 
agent  as  commission  for  negotiating  a  sale  of  real  estate,  the  Krech 
note  being  in  nart  payment  of  the  purchase  money  thereof  and 
assigned  to  such  agent  as  collateral  security. 

Dreyer  et  al.  v.  Hart  et  at,  6O4, 

BONDS — Failure  of  principal  to  sign  bond  executed  to  procure  a 
license  to  sell  intoxicating  liquors  does  not  render  the  bond 
invalid,  see  iNTOXiCATiNa  Liquors,  1 ;  North  v.  Barringer,  224, 

It  is  proper  to  sue  on  two  bonds  given  by  the  same  guardian,  in  the 
same  action,  although  they  were  not  signed  by  same  sureties,  see 
Guardian  and  Ward,  6;  State,  ex  rel.  Little  v.  Parsons  et  al., 
679. 

As  to  the  statute  of  limitations  governing  action  on  g^uardian's 
bond,  see  Guardian  and  Ward,  5;  Ih. 

Action  on  guardian's  bond  may  be  joined  with  one  to  set  aside  a  final 
or  partial  settlement  report,  see  Guardian  and  Ward,  4;  lb, 

BOUNDABIES— 

Highways  and  Streams  as  Boundaries. — Description  of  Real  Estate. 
— Where  land  is  described  as  bounded  upon  a  highway  or  a  stream, 
the  middle  of  the  highway,  or  the  thread  of  the  stream  is  under- 
stood as  the  botmdarv  line. 

Tovm  of  Woodruff  Place  et  oLy.  Raschig,  617. 
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BUBDEN  OF  PSOOF — Rests  upon  aoouaed  in  an  applicatioa  to  be 
let  to  bail,  that  the  proof  of  guilt  is  not  evident,  or  the  presumption 
is  not  strong,  see  Bail,  2 ;  Brown  et  cU.  t.  State,  fS. 

OHABAOTB& — Cross-examination  of  a  oharaoter  witness,  see  Wir- 
NS88E8,  1 ;  Shears  ▼.  State,  61.  ' 

CHATTEL  XOBTGAOES— See  Mostoaobs. 
When  lien  of  is  transferred  to  the  funds  arising  from  sale  of  the 
mortgaged  property,  the  court  may  direct  the  distribution  of  the 
fund  according  to  priorities,  see  Assignxemt  for  Bemkfit  of 
Cbbditobs.  1,  2;  Hamrick,  Tr,,  y.  Loring  et  oZ.,  tg9. 

OIBOnMBTAllTIAL  E VIDENOE— See  Evidknob. 

As  to  instructions  governing  the  weight  of,  in  criminal  cases,  see 

iNSTBUcnoNS,  5;  Reynolds  v.  State,  S. 

1.  A  Fact  in  the  Nature  of  an  Inference  May  he  Taken  as  a  New  Infer- 
enee, — Where  in  the  trial  of  a  criminal  cause  it  is  sought  to  estab- 
lish the  guilt  of  the  accused  by  circumstantial  evidence,  one  in- 
ference cannot  be  based  on  another;  but  a  fact  in  the  nature  of  an 
inference  may  itself  be  taken  as  the  basis  of  a  new  inference. 

Hinshaw  v.  StcUe,  3S4. 

8.  Subsidiary  and  Evidentiary  Fcuts  Need  Not  be  Proven  Beyond  a 
Reasonable  Doubt^The  subsidiary  and  evidentiaxy  facts  which 
are  not  essential  elements  of  the  crime  charged  against  the  de- 
fendant, wlien  considered  together  as  a  whole  tend  to  prove  or  dis- 
prove the  existence  of  one  or  more  primary  facts  necessary  to  make 
out  the  offense,  need  not  be  proven  beyond  a  reasonable  doubt 

lb. 

8.  Proof  of  Evidentiary  Focf  Connected  With  Primary  Fact  Only 
by  Circumstances. — Where  there  were  circumstances  tending  to 
show  that  defendant,  after  havinj^  committed  a  muider,  and  after 
having  inflicted  wounds  upon  himself,  went  into  the  woodshed 
near  tne  house  where  the  murder  was  committed,  and  threw  arti- 
cles from  the  window  thereof,  it  was  not  improper  to  admit  the 
testimony  of  an  expert  showing  that  blood  afterwards  found  upon 
the  window  sUl  was  mammalian  blood.  lb, 

0I«AIK8 — Against  cotmty  cannot  be  submitted  to  arbitration,  see 
CoxTNTiBS,  1 ;  Myers  v.  CHbson,  4Sf. 

OOIXATEEAIi  ATTAOE—Partial  settlement  of  a  guardian  with 
his  ward  is  not  subject  to,  see  Guardian  and  Ward,  8;  StcUe,  ex 
rel.  Little  v.  Parsons  et  al.,  579. 
The  act  of  a  board  of  commissioners  in  ordering  an  election  on  only 
a  part  of  the  roads  petitioned  for  is  not  void,  and,  therefore,  not 
subject  to  collateral  attack,  see  Qrayel  Roads,  1;  Board,  etc, 
V.  Harrell  et  al.,  600. 

OOKPLAINT— See  Pleadino. 

Not  necessary  to  repeat  names  of  parties  in  each  paragraph  of  a 

complaint,  see  Pleading,  11;  Chicago,  etc.,  R.  R.  Co.  v.  Thomas, 

Admr.,  35. 

Sufficiency  of,  when  tested  for  the  first  time  in  Supreme  Court,  see 

Appeal  and  Error,  89;  Xenia  Real  Estate  Co.  etaLv.  Macy,  568, 
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In  an  injunction  proceeding  to  restrain  the  collection  of  taxes,  see 

Taxation,  8;  Buck  et  ah,  Tr.,  v.  Miller,  TYeas.,  etc.,  $86. 
Necessary  allegations  of  in  an  application  for  an  injunction,  see  In- 
junction, 1,  d,  8,  4;  Xenia  Real  Estate  Co.  et  al.  t.  Macy,  668, 
In  action  to  mandate  county  commissioners  to  cany  into  effect  an 

act  of  the  legislature  providing  for  the  removal  of  a  county  court 

house,  see  Pleading,  4;  Board,  etc,,  v.  State^  ex  rd,  Broum,  476. 
It  an  allegation  charging  negligence  is  not  clear  and  explicit,  the 

defect  is  reached  hy  motion  to  make  more  specific,  see  PLBADma, 

8;  Louisville,  etc.,  R.  W.  Co.  v.  Lynch,  166. 
In  an  action  to  set  aside  a  conveyance  of  real  estate  as  fraudulent, 

see  Fraudulent  Conveyance,  1,  2,  8,  4;  State,  ex  rel.  Little  v. 

Parsons  et  al.,  679. 
Sufficiency  of  in  an  action  to  set  aside  a  guardian's  sale  of  real 

estate  as  fraudulent,  see  Plbading,  1 ;  Eliason  et  al.  v.  Bronnen- 

berg  et  al.,  S48. 
Sufficiency  of  in  an  action  for  personal  injuries,  see  Mastsb  and 

Servaivt,  1;  Railroads,  8,  4,  7;  Louisville,  etc.,  R.  R.  Co.  v. 

Kemper,  661;  Louisville,  etc.,  R.  W.  Co,t.  HoweU^ 266;  Chicago,  etc, 

R.  R.  Co.  V.  Thomas,  Admr.,  36. 
Necessary  allegations  in  a  proceeding  supplementary  to  execution, 

see  Pleading,  2;  Vordermark  v.  WUkinson,  66. 

1.  Sufficiency  Of. — Demurrer. — Where  a  complaint  states  facts  suf- 
ficient to  entitle  plaintiff  to  damages  in  an  action  for  damages  and 
for  an  injunction,  it  is  sufficient  to  withstand  a  demurrer  for  want 
of  facts.  Xenia  Real  Estate  Co.  et  al.  v.  Macy,  668. 

2.  Negligence. —  Contributory  Negligence. —  Necessary  Averments. — 
In  an  action  for  personal  injury^  based  upon  the  negligence 
of  defendant,  it  must  either  be  expressly  alleged  in  the  complaint 
that  the  injury  occurred  without  the  fault  or  negligence  of  the 
plaintiff,  or  it  must  clearly  appear  from  the  facts  alleged  that  the 
plaintiff  was  without  fault  or  negligence  contributing  to  his  injury. 

Sale  V.  Aurora  and  Laughery  Turnpike  Co,,  S^i, 

8.  Contributory  Negligence. — When  Facts  Pleaded  do  not  Show 
Freedom  from  Fatdt. — The  circumstcjices  attending  an  injury  to  a 
traveler  on  a  turnpike  road,  as  averred  in  a  complaint  which  does 
not  expressly  allege  freedom  from  contributory  negligence,  do  not 
negative  such  contributory  negligence  where  they  show  that  plain- 
tiff while  driving  along  such  road,  in  the  night-time,  without  alight- 
ing, drove  over  an  embankment  at  a  curve,  and  it  appears  from  the 
complaint  that  he  was  familiar  with  the  situation  and  took  no  pre- 
cautions in  view  of  the  surroundings.  lb. 

4.  Contributory  Negligence. — When  Question  of  Fa>ct, — ^Where  the 
want  of  contributory  negligence  is  shown,  in  a  complaint  for  per- 
sonal injury,  based  upon  the  negligence  of  defendant,  and  such 
complaint  is  otherwise  sufficient,  then  the  question  as  to  whether  or 
not  plaintiff  exercised  proper  care  to  avoid  the  injury  in  proportion 
to  tne  danger  encountered  will  arise  upon  the  evidence  and  be 
determined  thereby.  lb. 

6.  Action  to  Quiet  Title. — Statute  Construed. — A  complaint  in  an  ac- 
tion to  quiet  title  to  real  estate  which  shows  that  plaintiff  is  the 
owner  of  the  lands  and  that  defendant  is  asserting  an  unfounded 
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claim  thereto,  is  sufficient  under  the  provisions  of   section  1082« 
Bums'  R.  S.  1894  (1070,  R  S.  1881).         Weaver  et  al.  v.  Apple,  S04. 

CONSTITUTIONAL  IiAW— The  legislature  has  power  to  prescrihe 
rules  of  evidence,  see  Embezzlembnt,  6;  State  y.  Beach,  74. 

Indebtedness  of  a  taxing  district  for  the  construction  of  gravel 
roads  is  not  an  indebtedness  of  the  county  within  the  meaning  of 
the  constitution  limiting  the  indebtedness  of  political  corpora- 
tions, see  Gravel  Roads,  4;  Board,  etc.,  v.  HarreU  et  al.,  500. 

Courts  will  not  pass  upon  the  constitutionality  of  acts  of  the  (Gen- 
eral Assembly  if  the  merits  of  the  case  in  hand  may  be  fairly 
passed  upon  without  so  doing,  see  Statutobt  Ck)N8TRUcnoN,  1 ; 
Cleveland,  etc,,  R,  W.  Co,  v.  City  of  ConnersviUe,  S77. 

As  to  burning  of  natural  gas  in  flambeau  lights,  see  Natobal  Gas^ 

1,  2,  8,  4;  Tovmsend  v.  State,  GSJ^ 

1.  A  law  will  not  be  declared  unconstitutional  if  the  case  presented 
can  be  rightly  decided  otherwise.  Legler  v.  Paine  et  al.,  181. 

8 .  Legislative  Power,  Limitations  Of. — The  only  limitations  upon  the 
power  of  the  legislature  are  those  imposed  by  the  state  and  federal 
constitutions  and  the  treaties  and  acts  of  congress. 

Townsend  v.  State.  6BJ^ 

8.  Unjust  Statute. — Whether  a  statute  encroaches  upon  the  natural 
rights  of  the  citizen  is  a  legislative  and  not  a  judicial  question,  and 
courts  cannot  overthrow  it  upon  that  ground.  Ih. 

4.  Recital  in  Statute  of  Fact  Ascertained,  Not  a  Judicial  Act. — 
The  recital  in  a  statute  of  a  fact  which  the  legislature  ascertained 
by  investigation  in  order  to  apply  the  proper  remedy  by  legislation, 
is  a  legislative  and  not  a  judicial  act,  and  therefore  not  in  violation 
of  section  1  of  article  7  of  the  constitution,  providing  that  *'  the  judi- 
cial power  of  the  State  shall  be  vested  in  a  Supreme  Court,  in  cir- 
cuit courts,  and  in  such  othto  courts  as  the  General  Assembly  may 
establish."  lb. 

6.  Distribution  of  Powers. — Statute  Qonstrued, — Section  13,  act 
of  1895  (Acts  1895,  p.  217),  requiring  that  the  plans  and  specifications 
for  a  court  house  and  jail,  and  the  title  to  the  land  on  which  such 
buildings  are  to  be  located  be  submitted  to  the  judge  of  the  circuit 
court  for  his  approval  is  not  within  the  inhibition  of  article  8  of  the 
constitution,  which  provides  that  no  person  charged  with  official 
duties  under  one  of  tne  departments  or  the  state  government  shall 
exercise  any  of  the  functions  of  another,  except  as  in  the  constitu- 
tion provided.  .  Board,  etc,  et  al.  v.  State,  ex  reL  Brown,  476. 

6.  Fees  and  Salaries. — Act  of  1891. — Stare  Decisis. — ^The  fee  and 
salary  law  of  1891  (Acts  of  1891,  p.  424)  is  not  unconstitutional  as 
being  local  and  special  legislation.  Henderson,  Auditor,  v.  State, 
ex  rel.,  187  Ind.  652;  State,  ex  rel.  McCoy  v.  Krost,  140  Ind.  41, 
and  Walsh  v.  State,  ex  rel.  142  Ind.  857,  adhered  to,  and  the  doctrine 
of  stare  decisis  applied.  Legler  v.  Paine  et  al.,  181. 

7.  Fees  and  Salaries. — Act  of  1895, — The  fee  and  salary  law  of 
1895,  providing  for  salaries  for  all  county  officers  in  full  for  their 
services,  and  that  the  fees  collected  by  them  shall  belong  to  their 
respective  coimties,  and  that  certain  officers  shall  receive  as  salary 
only  an  amount  equal  to  the  fees  turned  into  the  county  treasury, 
is  not  unconstitutional  as  being  in  conflict  with  section  22,  article 
4,  of  the  constitution  authorizing  local  and  special  laws  to  **be  so 
made  as  to  grade  the  compensation  of  officers  in  proportion  to  the 
population  and  the  necessary  services  required."  lb. 
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8l  Special  Legi^atton.—Aji  act  of  local  or  special  legislation  not 
forBidden  by  section  22,  article  4,  of  the  constitution  is  not  invalid 
by  reason  of  section  28«  article  4,  of  the  constitution,  which  provides 
that  "in  all  cases  *  *  *  where  a  general  law  can  be  made 
applicable,  all  laws  shall  be  general,  and  of  uniform  operation 
throughout  the  State,"  as  the  determination  of  the  question  of  ap- 
plicability is  wholly  within  the  province  of  the  Legislature,  and  its 
decision  is  conclusive,  and  is  not  subject  to  review  by  the  courts. 

Board,  etc.,  et  al.  v.  State,  ex  rel.  Broum,  476. 

9.  Special  Legislation.  — Removal  of  County  Seat.  — The  term  ' '  busi- 
ness" as  employed  in  specification  10,  section  22,  article  4,  of 
the  constitution  applies  to  the  usual  afifairs  of  the  coimty  and  town- 
ship and  has  no  reference  to  an  act  which  can  be  done  in  a  partic- 
ular case,  under  the  authority  of  a  special  law  providing  for  the 
removal  of  a  county  seat,  as  such  an  act  cannot  oe  said  to  be  a  law 
regulating  coimty  business  within  the  meaning  of  the  constitution. 

lb. 

10.  Special  Legislation. — Statute  Construed. — Section  21  of  act  of 
1B95  (Acts  1895.  p.  217),  which  provides  that  any  officer  or  person 
required  to  perform  any  duty  under  its  provisions  who  neglects, 
fails,  or  refuses  to  perform  the  scune  may  be  forced  to  perform  such 
duties  by  writ  of  mandate,  does  not  violate  the  provision  of  section 
22,  article  4,  which  denies  the  legislature  the  power  to  regulate  the 
practice  in  courts  of  justice  by  a  special  law,  as  such  act  does  not 
attempt  to  regulate  the  practice  in  courts,  but  merelv  authorizes  the 
I)ersons  designated  to  proceed  in  the  circuit  court  of  the  county  by 
writ  of  mandate  to  compel  the  person  in  default  to  discharge  his 
required  duties.  lb. 

11.  Special  Legislation. — Removal  of  County  Seats. — Statute  Con- 
strued.^Taxation.—Sectiona  18-22  of  act  or  1895  (Acts  1895,  p  217), 
providing  for  an  annual  levy  of  a  special  tax  upon  all  taxable  prop- 
erty of  the  township  wherein  a  county  seat  is  to  be  relocated  and  in 
which  the  new  county  buildings  are  to  be  located,  until  a  sufficient 
revenue  is  raised  to  pay  the  expense  of  their  construction,  provid- 
ing for  the  issuing  of  bonds  in  anticipation  of  the  collection  of  the 
taxes  levied,  the  sale  of  such  bonds,  and  providing  that  the  expenses 
and  liabilities  incident  to  the  relocation  of  the  county  seat  shall  not 
become  a  charge  against  the  county,  but  the  whole  shall  be  paid  by 
the  township  in  which  the  county  seat  is  relocated  are  not  uncon- 
stitutional as  being  in  violation  of  section  22,  article  4,  and  section  1, 
fu:ticle  10,  of  the  State  constitution,  requiring  a  uniform  and  equal 
rate  of  taxation,  nor  repugnant  to  section  21  of  the  bill  of  rights, 
as  the  entire  power  of  the  removal  of  a  county  seat  is  vested  in  the 
legislature,  and  it  having  the  authority  to  exercise  such  power  by 
the  enactment  of  a  special  law  where  a  general  one  is  not  appli- 
cable, it  has  the  right  to  provide  in  the  act  the  special  means  or 
methods  to  be  employed  to  carry  into  effect  the  principal  subject 
upon  which  it  has  legislated.  lb. 

12.  Bill  of  Rights. — Taxation. — The  prohibition  of  the  appropriation 
of  private  property  in  section  21  of  the  bill  of  rights  refers  to  the 
taking  of  such  property  by  the  State  under  the  right  of  eminent 
domam,  and  in  no  sense  does  it  extend  to  the  raising  of  revenue  for 
public  use  by  means  of  legitimate  taxation.  lb. 

13.  Taxing  Districts. — The  legislature  may  declare  that  all  or  a 
portion  of  the  property  within  a  taxing  district  created  is  benefited, 
either  according  to  its  value  or  in  proportion  to  its  actual  benefit 
to  be  determined  by  the  legislature  itself  by  persons  selected  for 
that  purpose.  Board  of  Com*rs,  etc.,  v.  Harrell  et  al.,  600. 


716  INDEX. 

14.  Taxing  Digtricts. — ^The  legislature,  in  the  ezeroise  of  its  power  as 
to  taxation  in  making  local  improvements,  may  create  a  special  tax- 
ing district  without  regard  to  the  boundaries  of  the  counties,  town- 
ships or  municipalities.  lb. 

15.  Improvements. — Assessment — ^A  tax  or  assessment  for  local  im- 
provement is  based  upon  the  theory  that  it  is  a  return  for  the 
benefit  received  bj  the  person  who  pays  the  tax  or  by  the  property 
assessed.  lb, 

16.  Taxation. — The  power  of  the  legislature  in  matters  of  taxation  is 
unlimited,  except  as  restricted  by  the  constitution.  lb. 

OONTKAOTS—Damages  which  are  remote  or  speculative  cannot  be 
recovered  for  breach  of,  see  Dajcagbs,  1 ;  Lowe  v.  Turpie  et  al.^ 

65^. 

1.  Agreement  to  Advance  Money  to  Pay  Off  Incumbrances. — Con- 
veyance of  Real  Estate. — Breach  of  Contract. — Damages.— Tnui 
Deeds. — Mortgages  in  Legal  Effect. — The  fact  that  a  person  has  con- 
veyed all  of  his  real  estate  to  one  who  has  advanced  him  money 
thereon,  and  who  has  also  agreed  to  furnish  additional  money  to 
pay  off  liens  on  such  real  estate,  and  is  therefore  unable  to  procure 
money  elsewhere  to  satisfv  such  liens,  will  not  entitle  him  to  re- 
cover more  thim  nominal  damages  in  an  action  against  such 
grantee  for  a  breach  of  such  contract  as  such  deeds  were,  in  legal 
effect,  mortgages,  and  gn^ntor's  rights  were  the  same  thereunder  as 
if  the  deeds  were  mortgages  in  form.  lb. 

2.  Agreement  to  Advance  Money  to  Pay  Incumbrance. — Breach  Of. 
^  Trust  Deeds. — Where  real  estate  held  as  security  for  the  pay- 
ment of  the  debt  of  the  owner  is  conveyed  by  the  holder  thereof 
to  a  third  person  for  money  advanced  to  the  owner,  and  upon  an 
agreement  that  such  third  person  would  advance  the  money  to 
pay  the  debt  so  secured,  an  action  cannot  be  maintained  to  enforce 
the  payment  of  such  debt  against  such  grantor,  as  such  agreed 
ment  was  a  mere  contract  to  advance  money  by  way  of  a  loan  to 
pay  the  debt  of  another.  lb. 

8.  Agreement  to  Advance  Monjey  to  Pay  Off  Incumbrances. — Breach 
Of. — Measure  of  Damages. — Trust  Deeds. — Where  appellant,  in 
consideration  or  a  conveyance  of  certain  real  estate  to  him  bv 
appellees,  agreed  to  satisfy  certain  incumbrances  on  other  real  es- 
tate caused  by  appellees  to  be  conveyed  to  him,  and  to  reconvej 
said  last  named  real  estate  to  appellees'  wives,  the  measure  of  dam- 
ages for  the  failure  on  the  part  of  appellant  to  comply  with  such 
contract  by  reason  of  which  such  real  estate  was  lost  to  api^ellees' 
wives  by  foreclosure  of  such  incumbrances,  is  not  the  value  of  the 
real  estate,  but  only  the  amount  appelluit  was  to  pay  on  such  in- 
cumbrances, lb. 

4.  Agreement  to  Advance  Money  to  Pay  Incumbrances  on  Real  Es- 
tate.— Breach  of. — Damages. — To  warrant  the  recovery  of  more 
than  nominal  damages  for  breach  of  contract  to  pay  of  liens  on  real 
estate,  it  must  be  shown  that  the  land  was  lost  to  the  owner  by  rea- 
son of  such  liens,  and  without  his  knowledge,  and  solely  through 
the  fault  of  the  person  who  was  to  loan  the  money,  or  if  the  land- 
owner had  notice  of  the  neglect  or  refusal  to  loan  the  money,  th&t 
it  was  at  such  time  as  to  deprive  him  of  the  opportunity  to  procure 
the  money  elsewhere.  lb. 

6.  Parol  Agreement  to  Convey  Real  Estate. — Statute  of  Frauds. 
— A  parol  agreement  in  consideration  of  the  conveyance  of  certain 
real  estete  to  convey  other  real  estate  to  such  grantor,  and  of 
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which  he  is  not  put  in  possession,  is  within  the  statute  of  frauds, 
and  incapable  of  being  enforced,  and  will  not  support  an  action  for 
damages  for  its  breach.  lb. 

6.  Breach  Of. — Failure  of  Orantee  to  Discharge  Liens  on  Real  Es- 
tate.—Measure  of  Damages. — The  measure  of  damages  for  a  breach 
of  contract,  whereby  a  grantee  of  real  estate  agreed  to  advance 
money  to  pay  liens  thereon,  is  the  same  as  for  a  breach  of  con- 
tract to  loan  money  direct.  lb, 

7.  Construction  by  Parties.^Th&  construction  put  upon  an  ambig- 
uous contract  by  the  parties  will  be  adopted  by  the  court. 

Childers  v.  First  National  Bank  of  Jeffersonmlle  et  oZ.,  430, 

00NTBIBT7T0BY  NEOUaENGE— When  a  question  of  fact,  see 
Complaint,  4;  Sale  v.  Aurora,  etc..  Turnpike  Co.,  SB4. 
When  facts  pleaded  do  not  negative  contributory  negligence,  see 

COBCPLAINT,  8;  16. 

Allegations  of  a  complaint  necessary  to  negative  contributory  neg- 
ligence, see  Railroads,  8,  5;  Louisville,  etc.,  B.  W.,  Co.  v.  Howell, 
266;  Chicago,  etc.,  R.  R.  Co,  v.  TJunnas,  Admr.,  SB. 

Of  a  passenger  on  a  street  car  in  attempting  to  cross  a  double  track, 
inmiediately  upon  alighting  from  car,  see  Street  Railroads,  8; 
EvansvUle  Street  R.  R.  Co.  v.  Gentry,  Admr.,  408. 

Necessary  averments  as  to,  in  action  for  personal  injuries,  see  Com- 
plaint, 2;  Sale  V.  Aurora,  etc..  Turnpike  Co.,  S24. 

COSTS — When  an  order  denying  a  motion  to  apportion  costs  between 

co-defendants,  will  not  be  reviewed  on  appeal,  see  Appeal  and 

Error,  58 ;  Laughery  Turnpike  Co.  v.  McCreary,  626. 

Judgment  For. — Retaxation. — A  judgment  for  costs/ *taxed  at  % ," 

is  only  for  such  an  amount  as  is  authorized  by  law;  and  if  improp- 
erly taxed  by  the  clerk,  thev  may,  upon  motion,  be  retazed  after 
affirmance  of  the  cause  by  the  Supreme  Court. 

Wilson  V.  Jenkins.  633. 

COUNTIES— Courts  take  judicial  notice  of  the  area  of,  see  Judicial 
Notice;  Board,  etc.,  et  al.  v.  State,  ex  rd.  Brovm,  476. 
Bonds  issued  by  the  board  of  commissioners  for  the  construction  of 
gravel  roads,  under  section  8,  of  act  of  March  7,  1895.  not  county 
indebtedness,  see  Gravel  Roads,  4;  Board,  etc.,  v.  Harrell  et  cU., 
600. 

1.  Allowance  of  Claim. — Arbitration  and  Arvard. — Boards  of  county 
commissioners  have  no  power  to  submit  disputes  concerning 
claims  against  the  county  to  arbitration,  and  the  allowance  of  an 
award  so  made  is  without  authority  and  void. 

Myers  v.  Oibson,  4^2. 

2.  Allowance  of  Claim. — Arbitration  and  Award. — Appeal  by  Tax- 
payer,— Anv  taxpayer  of  the  county  may  appeal  from  the  action 
of  the  board  of  county  commissioners  confirming  an  award  of  arbi- 
trators on  a  claim  against  the  county.  lb, 

COUNTY  AUDITOB— A  county  auditor  who  has  paid  out  for  office 
expenses  the  fees  collected  by  him  is  not  entitled  to  any  salary 
under  section  126  of  the  act  of  1895  (Acts  1896,  p.  856),  see  Officers, 
2;  Legler  v.  Paine  et  al.,  181. 
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OOUJITY  SEAT— As  to  removal  of,  see  CoN8TiTirnONA.T  Law,  9, 11 ; 
Board,  etc.,  ▼.  8tate  ex  rel.  Brown,  476. 
Legislature  has  the  power  to  make  the  affidavit  of  the  Auditor  of 
State  oonclusive  evidence  to  the  board  of  commissioners  as  to  the 
ares  of  a  county  in  order  to  confer  upon  such  board  the  power  to 
order  an  election  to  determine  the  question  of  removal,  see  Evi- 
dence, 18;  Ih. 

Bemoval.— Special  Legislation, — Constitution  Construed. — The  re- 
location of  county  seats  is  not  a  subject  which  falls  witiiin  the  in- 
terdiction of  section  23,  article  4.  of  the  constitution,  which  forbids 
the  passage  of  local  or  special  laws  upon  the  subjects  therein  enu- 
merated, and  is  a  subject  over  which  the  legislature  has  plenary 
power  and  control.  lb. 

COUBT — Misconduct  of  in  making  statement  while  jury  is  being  im- 
paneled, see  Appeal  and  Error,  48;  Townsend  v.  State,  6S4. 

OTtTMTWAIi  IiAW — When  proof  of  the  commission  of  other  gimil^^r 
offenses  are  admissible  in  the  trial  of  a  criminal  cause,  see  Prac- 
tice, 6;  Shears  v.  State,  61. 
When  the  failure  of  the  defendant  to  introduce  evidence  is  a  pre- 
sumption of  guilt,  see  Evidence,  4;  Hinshaw  v.  State,  SS4, 
Remedy  where  the  oourt  fails  to  instruct  as  to  lower  grades  of 
offenses,  see  Instructions,  8;  Beynolds  v.  State,  3. 

1.  Indictment— Failure  to  Charge  a  Public.  Offense.— Praetiee.— 
The  question  as  to  whether  or  not  an  indictment  states  facts  con- 
stituting a  public  offense  should  be  presented  by  a  motion  to  quash 
or  a  motion  in  arrest,  and  not  by  motion  to  direct  the  verdict. 

State  y.  Beach,  74. 

2.  Perjury. — Indictment. — A  general  allegation  in  an  indictment 
for  perjury,  that  the  defendant  swore  falsely  concerning  a  mate- 
rial point  at  issue  on  the  trial  of  a  certain  cause,  is  not  negative 
by  a  specific  allegation  that  the  matter  in  regard  to  which  defend- 
ant testified  falsely,  was  that  he  worked  tiiree  years  at  a  certain 
livery  stable,  the  purpose  of  the  testimony  being  to  show  that  de- 
fendant was  oompetent^to  testify  as  an  expert  as  to  the  value  of  a 
horse.  '  State  v.  Sutton,  158. 

8.  Perjury. — Indictment. — A  general  allegation  in  an  indictment 
for  perjury  that  defendant  testified  willfully,  oormptly,  and  false- 
ly touching  a  matter  material  to  a  point  in  question  on  the  trial,  is 
sufficient  unless  the  particular  facts  stated  show  that  such  point 
was  not  material  under  section  2098,  Bums'  R  S.  1894,  providing 
that  whoever  shall  swear  willfully,  corruptly,  and  falsely  touching 
a  matter  material  to  the  point  in  question  shall  be  deemed  guilty  of 
perjury.  lb. 

4.  Perjury. — Indictment. — An  indictment  for  perjury  must  contain 
either  the  general  allegation  that  the  testimony  claimed  to  have 
been  false  was  given  in  relation  to  a  matter  material  to  the  point  in 
quei^tion  or  the  particular  facts  showing  such  materiality.  Ih. 

5.  Oood  and  Bad  Count  in  Same  Indictment. — General  Verdict.-- 
Where  an  indictment  contains  one  good  and  one  bad  count  charg- 
ing embezzlement,  and  a  general  verdict  of  guilty  is  returned,  a 
valid  judgment  can  be  entered  on  the  verdict,  which,  on  appeal, 
will  be  presumed  to  have  been  entered  on  the  good  count. 

Dean  v.  State,  S15. 
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6.  ^  Motion  to  Require  State  to  Elect  on  Which  Count  of  an  Indict- 
ment the  TriaJC  Shall  Proceed. — ^The  overruling  of  a  motion  hj 
defendant,  in  a  criminal  case,  to  require  the  State  to  elect  upon 
which  of  two  counts  in  an  indictment  it  will  put  defendant  on  trial 
is  not  reversible  error.  Reed  v.  State,  41, 

7.  Mi^oinder  of  Counts^  When  Not  Ground  for  Reversal,— Where 
there  has  been  a  conviction  upon  one  of  two  counts  in  an  indict- 
ment, it  is  not  ground  for  reversal  that  there  was  a  misjoinder  of 
counts.  lb. 

8.  Burglary.— Larceny, — Joinder  of  Counts. — Where  there  is  a  join- 
der of  counts  for  larceny,  and  obtaining  the  same  goods  bv  bur- 
glary, it  is  not  necessary  that  the  count  for  burglarv  should  de- 
scribe the  goods  intended  to  be  stolen  as  the  same  goods  charged  in 
the  other  count  to  have  been  stolen.  lb. 

9.  Special  Judge.— Trial  in  Room  Other  Than  Court  Room.  —Where, 
in  case  of  an  emergency,  steps  are  taken  in  a  criminal  cause  before 
a  special  judge  in  a  room  in  the  court  house  other  than  the  court 
room,  and  no  legal  or  constitutional  rights  of  the  accused  are 
thereby  infringed,  the  error,  if  any,  is  not  available.  lb. 

10.  Practice. — Delay  of  TriaJ  by  Defense. — Misconduct  of  Counsel  in 
Argument. — Where  the  attorneys  for  defense  in  a  criminal  cause, 
by  frivolous  detail  in  objections  and  in  questioning  the  witnesses, 
sought  to  and  did  occupy  needless  time,  it  is  not  error  for  the  attor- 
neys for  the  State  to  comment  thereon  in  discussing  the  probable 
purpose  of  the  defense  to  divert  attention  from  the  merits  of  the 
case.  lb. 

11.  Evidence. — Conspiracy. — One  charged  with  a  felony  as  principal, 
may  be  convicted  upon  evidence  of  a  conspiracy  to  commit  the 
crime  and  an  actuu  participation  in  the  act  constituting  the 
crime.  lb. 

12.  Motive. — ^Proof  of  motive  is  not  indispensable  to  a  conviction  of  a 
crime.  Reynolds  v.  State,  S. 

18.  Trial, — Argument  of  Counsel. — It  was  not  error  for  the  prose- 
cuting attorney  in  his  argument  to  the  jury  to  properly  comment 
upon  evidence  which  showed  defendants  to  be  tramps,  where  such 
defendants  were  on  trial  for  assault  and  battery  with  intent  to 
commit  murder.  Anderson  et  al.  v.  State,  446. 

14.  Argument  of  Counsel. — Error  of  Logic. — How  Cured. — Harmless 
Error. — A  statement  to  the  jurv  by  the  prosecuting  attorney  in  the 
argument  of  a  criminal  cause  that  '*  the  weaker  the  case  a  defend- 
ant has,  in  a  criminal  case,  the  harder  they  cry  reasonable  doubt," 
will  not  warrant  a  reversal  of  the  judgment  where  the  instruction 
of  the  court  placed  fully  and  fairly  before  the  jury  the  rights  of  de- 
fendants under  the  rule  of  reasonable  doubt  as  to  their  guilt  or 
innocence.  lb. 

15.  Kidnapping. — Residence  of  Person  Carried  Away. — Statute  Con- 
strued.— It  is  not  necessary  in  a  prosecution  for  kidnapping,  imder 
section  1988,  Bums'  R.  S.  1894  (1915,  R.  S.  1881),  to  prove  that  the 
persons  carried  away  had  acquired  a  permanent  residence  at  the 
place  from  which  they  were  so  taken;  proof  that  such  persons  were 
at  a  place  where  they  had  a  right  to  be  is  sufficient. 

Wallace  v.  State,  621. 

1ft.  Trial.— BiU  of  Rights.— The  formal  declaration  of  the  sentence 
is  not  a  part  of  the  trial,  within  sedtion  18  of  the  bill  of  rights  se- 
curing to  the  accused  a  public  trial.  Reed  v.  State,  41. 
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17.  Rendering  Judgment  Before  the  Hearing  of  Motion  for  New 
Trial. — ^The  rendering  of  judgment  before  motion  for  a  new  tdaX 
ia  filed  and  passed  upon  is  not  available  error  unless  the  accused 
was  prejudiced  thereby.  lb. 

18.  Hearing  a  Motion  for  New  Trial  Not  a  Pari  of  TriaL—Stat' 
ute  Construed, — Passing  upon  a  motion  for  a  new  trial  ia  not  a  part 
of  the  trial  within  the  meaning  of  section  1855,  Bums'  R.  S.  1894, 
providing  that  no  person  prosecuted  for  an  offense  puniahable  bv 
confinement  in  the  State's  prison  shall  be  tried  unless  personallj 
present  during  the  trial.  Jb, 

19.  Jurors  as  Judges  of  tJie  Law, — Under  the  constitution  the  jurora 
in  a  criminal  case  are  the  exclusive  judges  of  the  facts,  and  have 
the  right  to  determine  the  law;  but  under  their  oaths  they  are  re- 
quired to  determine  the  law  correctly.  Dean  v.  State^  :£15, 

DAICAOES— For  breach  of  contract  to  advance  money  to  pay  off  in- 
cumbrances on  real  estate,  see  Contbacts,  1,  8,  4,  6;  Lowe  v. 
TurpieetcU.,  662. 

!•  Breach  of  Contract. —  The  damages  recovered  in  an  action  for 
breach  of  contract  must  be  for  the  natural  and  proximate  con- 
sequences thereof.  Damages  which  are  remote  or  speculative  can- 
not be  recovered.  Ih. 

8.  Measure  of  for  Failure  to  Pay  a  DM  When  Due. — Where  one 
is  indebted  to  another  and  fliils  to  pay  the  debt  when  it  becomes 
due,  the  damage  for  the  delay  in  payment  is  provided  for  in  the 
allowance  of  interest.  lb. 

BSCEDBNTS'  B8TATES— Appeal  by  administrator  who  was  ap- 
pointed upon  death  of  party  after  suit  had  been  begun,  see  Appeal 
AND  Error,  17;  Harrison  Nat,  Bank  Y.CuCbertson  et  ai.,  61L 

Cionstruction  of  statutes  governing  appeals  from  judgments  in  fa- 
vor of  and  against,  see  Appeal  and  Error,  54,  55,  66,  57;  lb.; 
Oalentine  et  cU.  v.  Brubaker  et  a/.,  4S8. 

Taxes  which  have  been  assessed  on  omitted  property  belonging  to 
a  decedent's  estate  are  a  lien  on  all  property  in  the  county  be- 
longing to  such  estate,  see  Taxation,  9;  Buck  et  al.,  2V.,v.  Miller, 
Treas.,  etc.,  686. 

Action  to  Set  Aside  Fraudulent  Conveyance,— Limiiation  of  Action.^ 
Statute  Construed — A  complaint  b^  an  administrator  to  s^  lands 
of  decedent  to  pav  debts  and  incidentally  set  aside  conveyances 
thereof  fraudulentlv  made,  which  shows  on  its  face  that  the  cause 
of  action  therein  alleged  was  not  brought  within  five  years  from 
the  death  of  the  alleged  owner  and  grantor  of  such  lands,  is,  un- 
der sections  2487,  Bums*  R.  S.  1894  (2834  R.  S.  1881),  insufficient  as 
against  a  demurrer  by  parties  in  interest  other  than  the  grantees 
therein.  Oalentine  etaLY.  Brubaker  etal,  468. 

DBDIGATION— 

1«  Toum  Piat^Reeorded  Without  Authority  of  Law.—AliibouA 
the  recording  of  a  town  plat  was  without  authority  of  law,  t£e 
public  acts  of  the  proprietors  in  making  and  using  a  plat  and  sell- 
mg  lots  with  reference  thereto  will  constitute  a  dedication  of  the 
streets  and  alleys,  and  a  reservation  of  a  strip  of  land  surrounding 
such  town  for  a  fence,  as  to  all  persons  who  had  obtained  title  to 
lots  which  had  been  sold  accordmg  to  such  plat.    ' 

Toum  of  Woodruff  Place  et  air.  Eaeehig^  5TT. 
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S.  Town  Plat — Street  Improvement. — ^Whete  bj  a  town  plat  a  strip 
of  land  two  feet  in  width,  lying  between  a  street  and  adjoining 
lots,  is  reserved  for  a  fence,  to  be  held  as  the  private  property  of 
the  owners  of  the  several  lots  in  the  town,  the  adjacent  lot  owner 
has  the  same  title  to  such  strip  of  land  as  he  has  to  the  fee  of  the 
street  to  the  center  thereof,  the  only  difference  being  that  the  lot 
owners  of  the  town,  instead  of  the  public  at  large,  have  an  easement 
therein,  and  such  strip  of  land  cannot  be  sola  for  street  improve- 
ments any  more  thui  could  the  sidewalk  between  the  lot  and  the 
roadway.  lb. 

DEED— See  Devisb. 

1.  Description.— It  is  not  the  office  of  a  description  in  a  deed  to 
identify  the  land,  but  to  furnish  the  means  of  identification. 

Edena  v.  Miller  et  oZ.,  £08. 

2.  Description,. — When  Void  for  Uncertainty. — A  deed,  devise,  or 
reservation  of  real  estate,  the  description  of  which  is  impossible  of 
ascertainment,  is  void.  lb. 

8.  Affreementby  Chrantee  to  Pay  Debt  of  Qrantor, — Enfcrcement 
of  by  Creditor. — TrtistDeed. — ^A  parol  contract  made  at  the  time  of 
the  execution  of  a  deed,  but  which  is  in  fact  a  mortgage,  whereby 
the  grantee  agreed  to  pay  a  debt  of  the  grantor  due  a  third  person, 
cannot  be  enforced  by  such  third  person  against  the  grantee,  as 
such  an  agreement  is  nothing  more,  in  effect,  than  an  agreement 
to  advance  the  amount  of  the  debt  as  a  loan  upon  the  security  of 
the  land  conveyed.  Loive  v.  Turpie  et  al.,  65£, 

4.  Assumption  of  Lien  by  Orantee. — Enforcement  of  Lien. — Rights 
of  Parties. — Where  in  consideration  of  a  sale  and  conveyance  of 
a  one-half  interest  in  certain  real  estate  the  grantee  was  to  as- 
sume and  pay  a  part  of  an  incumbrance  thereon,  upon  a  breach 
thereof  the  grantor  was  entitled  to  sue  and  recover  the  amount 
thereof  unpaid  without  first  having  paid  the  same  to  the  mortagee, 
but  after  the  foreclosure  thereof  tne  grantee  was  entitled  to  a 
credit  of  one-half  of  the  amount  said  limd  paid  of  said  mortgage 
at  such  foreclosure  sale.  ib^ 

DESCENT  AND  DIBTBIBUTIOK— 

Advancements. — An  answer  in  an  action  for  partition,  alleging  the  de- 
livery of  a  note  to  plaintiff  by  the  ancestor  with  the  indorsement, 
**I  assign  the  within  note  to  Emma  Binns,  my  granddaughter, 
being  the  ^are  of  my  estate  that  I  intend  her  to  nave,  and  it  is 
an  advancement  to  her,"  etc.,  is  insufficient  as  an  answer  in  bar 
to  such  heir's  interest  in  the  ancestor's  estate,  without  showing 
that  the  estate  was  the  same  at  the  death  of  the  ancestor  that  it 
was  at  the  date  of  the  advancement.        Binns  v.  Dazey  et  al.,  636. 

DEVISE^See  Deed. 

1.  Reservation. —  Contraction. —  Effect. — Where  a  codicil  reserves 
from  a  devise  an  acre  of  land  to  be  taken  in  a  square  so  as  to  com- 
prise an  original  burial  ground,  the  boundaries  of  which  have  been 
established,  the  impossibility  of  identifying  the  land  intended  to  be 
added  to  the  original  burial  ground  will  not  defeat  the  reservation 
as  to  the  originid  burial  ground.  Edens  v.  Miller  et  al.,  WS. 

2.  Reservation. —  Boundary  Lines. — Uncertainty  of  Description. — 
Where  the  owner  of  two  adjoining  eighty-acre  tracts  of  land  lo- 
cated a  family  burial  ground  on  the  west  line  of  the  east  tract,  39 
feet  east  and  west,  and  78  feet  north  and  south,  enclosing  same  with 
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a  fence,  and  at  his  death  devised  to  his  daughter  the  east  tract,  re- 
aerring  from  the  devise  one  acre  of  land  as  a  family  burial  ground 
**  to  be  taken  in  a  square  from  out  of  the  west  side  so  as  to  comprise 
the  present  burial  ground ;''  the  reservation  is  void  except  as  to  the 
present  burial  ground,  as  it  is  impossible  to  determine  a  starting 
point  for  the  boundary  lines.  lb, 

DBAIKAGS — Aa  to  license  to  drain  through  adjoining  landowner's 
ditch,  see  Ybndob  and  Pubohaser;  Buck  v.  Foster.  5S0, 

1.  Prosecution  For,  Not  Barred  by  a  Tender  Back  of  Propety  Em- 
bezzled,— A  tender  back  of  the  money  or  property  embezzled,  either 
before  or  after  the  filing  of  the  affidavit  and  information  charg- 
ing the  offense,  will  not  bar  a  prosecution  for  the  offense. 

Dean  v.  State,  SIS. 

%  Sufficiency  of  Affidavit  and  Information. — An  affidavit  and  infor- 
mation charging  that  defendant,  being  an  attorney,  converted  to  his 
own  use  the  proceeds  of  certain  certificates  of  deposit  given  him  by 
his  client  to  he  cashed  and  applied  on  a  certain  judgment,  charges 
the  crime  of  embezzlement  within  section  2022,  Bums'  R  S.  1^. 
under  which  it  is  not  necessary  to  allege  or  prove  a  demand.        lb. 

8,  Sufficiency  of  Affidavit  and  Information, — In  an  affidavit  and 
information  charging  an  attorney  with  embezzling  the  proceeds  of 
certain  certificates  of  deposit  belonging  to  his  client,  an  allegation 
that  he  was  the  attorney  and  employe  of  the  prosecuting  witness 
when  he  took  possession  of  the  certificates  by  virtue  of  said  employ- 
ment, and  that  he  then  and  there  unlawfully,  feloniously,  and  fraud- 
ulently appropriated  the  same,  sufficiently  charges  that  he  was  in 
the  employ  of  the  prosecuting  witness  at  the  time.  lb. 

4.  Insolvency  of  Bank  at  Time  Deposit  is  Made, — Statute  Construed. 
— When  money,  or  any  part  thereof,  deposited  with  a  banker  is 
not  paid  as  required  by  the  implied  contract  between  the  bank 
and  the  depositor,  on  account  of  the  insolvency  of  the  banker 
when  the  depo|sit  was  made,  the  money  so  deposited  is  lost  to  the 
depositor  within  the  meaning  of  section  2081,  Bums'  R.  S.  1894. 

State  Y,  Beach,  74. 

5.  Indehtednese  of  Depositor  to  Bajik.— Statute  Construed.  ^ A  de- 
positor  of  money  in  an  insolvent  bank  is  not  indebted  to  it  within 
the  meaning  of  section  2031.  Bums'  R.  S.  1894,  so  as  to  relieve  the 
banker  from  criminal  liabilitv  for  receiving  money  during  insolv- 
ency merely  because  the  bank  held  his  unmatured  promissory  note 
for  $500.00  where  such  depositor  held  a  certificate  of  deposit  for 
$1,600.00  for  money  deposited  in  such  bank  prior  to  the  execution 
of  the  note,  and  after  executing  the  note,  and  before  making 
the  deposit  when  the  bank  had  become  insolvent,  had  deposited  at 
different  times  certain  sums  aggregating  $838. 18.  Ih. 

6.  Evidence.  —Pcnver  of  Legislature  to  Prescribe  Rules  of  Evidenee. 
—Statute  Con^rued.— Section  2081,  Bums'  R  S.  1894,  which  pro- 
vides that  the  failure,  suspension,  or  involuntary  liquidation  of  a 
banker  within  thirty  days  after  receiving  a  deposit  shall  be  jyrima 
facie  evidence  of  intent  to  defraud  on  the  part  of  such  banker  is  not 
unconstitutional  as  depriving  accused  of  the  presumption  of  inno- 
cence, lb. 

7.  Instructions.— In  a  prosecution  for  embezzlement  it  is  not  error 
for  the  court  to  instruct  the  jury  uiK>n  what  section  of  the  law  the 
information  is  based.  Dean  v.  State,  215, 
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Sdu  xx  X  — Equitable  owners  of  real  estate  in  possession  cannot  be 
deprived  of  their  title  thereto  by  the  foreclosure  of  liens  thereon 
without  being  made  parties  to  such  proceedings,  see  MoBTOAaBS, 
18;  Lowe  v.  Turpie  et  cU„  65fS. 

SVIDENCE— See  Ciroumstantial  Evidbnob. 

When  admission  of  not  reviewable  on  appeal,  see  Appeal  and 
Error,  41,  42;  Reed  v.  State^  41;  Hinshaw  v.  State,  SS4, 

Parol  evidence  when  admissible  in  an  action  to  construe  a  wiU, 
see  Wills,  9;  Hartwig,  Admr.,  v.  Schiefer,  64, 

Of  mother  as  to  father  of  bastard  child  in  action  for  partition  of 
such  child's  interest  in  his  deceased  father's  estate,  see  Bastards; 
Binna  v.  Dazey  et  al.,  S36. 

Person  on  trial  for  larceny  who  becomes  a  witness  in  his  own  behalf 
may  be  asked  on  cross-examination  whether  he  had  not  committed 
other  similar  offenses,  see  Practiob,  7,  8;  Shears  v.  State,  6L 

When  proof  of  the  commission  of  other  similar  offenses  are  admis- 
sible in  the  trial  of  a  criminal  cause,  see  Practigb,  6 ;  lb. 

It  is  not  error  to  admit  evidence  showing  the  violation  of  a  statute 
at  times  prior  to  the  time  charged  in  the  indictment  where  the 
offense  charged  is  a  continuous  one,  see  Natural  Gas,  4;  Tovm- 
send  V.  State,  6£4, 

It  is  the  duty  of  the  Supreme  Court  to  weigh  the  evidence  and  pass 
upon  the  conflicts  in  an  application  to  be  let  to  bail,  see  Bail,  1; 
Brown  et  al.  v.  State,  28, 

1.  Power  of  Legislature  to  Prescribe  Rules  Of- — Statutory  Construc- 
tion.— Where  the  legislature,  in  prescribing  the  rules  of  evidence 
leaves  the  party  a  fair  opportunity  to  establish  his  case  or  defense 
and  ^ve  in  evidence  to  the  court  or  jury  all  the  facts  legitimately 
bearing  on  the  issues  in  the  cause  to  be  considered  and  weighed  by 
the  tribunal  trying  the  same,  such  acts  of  the  legislature  are  not 
unconstitutional.  State  v.  Beach,  74. 

2.  Criminal  Law. — In  a  trial  for  an  assault  and  battery  with  intent 
to  kill,  evidence  that  defendants  resisted  arrest,  that  they  attacked 
and  endangered  the  lives  of  the  officers,  and  that  three  of  them 
thus  escaped,  were  circumstances  proper  to  be  brought  to  the 
knowledge  of  the  jury  for  the  purpose  of  determining  whether  such 
conduct  was  or  was  not  an  indication  of  guilt  of  the  crime  charged. 

Anderson  et  aZ.  v.  State,  446, 

8.  Criminal  Law. — Robbery. — Fact  that  Defendant  Owned  Property 
not  Admissible  to  Show  Want  of  Motive. — In  a  trial  for  robbery 
the  fact  that  the  defendant  is  the  owner  of  real  estate,  of  the  value 
of  1800.00,  is  not  admissible  as  evidence  tending  to  show  lack  of  mo- 
tive. Reynolds  v.  State,  3. 

4.  Failure  of  Defendant  in  Criminal  Cause  to  Introduce  Evidence, 
When  a  Presumption  of  ChiUt. — Where  a  defendant  charged  with  a 
crime  has  within  his  reach  evidence  by  which  he  may  repel  that 
which  is  offered  to  his  prejudice,  his  failure  to  introduce  such 
evidence  creates  a  presumption  against  him. 

Hinshaw  v.  State,  3S4* 

6.  Embezzlement  by  Banker. — Receiving  Deposits  When  Insolvent. — 
Proof  of  Insolvency. — In  a  prosecution  against  a  banker  for  receiv- 
ing a  deposit  when  bank  was  insolvent  the  deed  of  assignment,  in- 
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ventory  of  property,  reports  of  sales,  reports  of  trustee  showing 
receipts  and  expenditttres  and  claims  allowed,  and  the  order  of  the 
court  authorizing  the  trustee  to  compound  claims  and  all  proceed- 
ings had  thereunder  are  admissible  in  evidence  on  the  issue  of  the 
insolvency  of  the  bank.  State  v.  Beach,  74. 

6.  Testimony  of  Witness  that  he  Called  Attention  to  a  Particular 
Fact. — AdmisinbHity  Of, — ^The  admission  of  testimony  of  a  witness 
that  he  had  called  another  person's  attention  to  a  particular  fact, 
which  fact  in  itself  was  of  no  signiftcancet  but  whicn  taken  in  con- 
nection with  other  circumstances  shown  mi^t  be  of  some  impor- 
tance and  relevancy,  is  not  error.  ISinshaw  v.  State,  SS4. 

7.  Mere  Conclusion  of  Witness  Not  Admissible. — Testimony  by  a 
witness  that  he  thinks  a  pistol  was  not  at  a  specified  place  at  a  given 
time,  as  he  believes  he  would  have  seen  it  if  it  had  been  there,  is  a 
mere  conclusion  of  the  witness,  and  is  properly  excluded.  lb. 

8.  Conversation  Between  Husband  and  Wife  in  Presence  of  Third 
Persons  Admissible, — Conversations  between  husband  and  wife,  in 
the  presence  of  third  persons,  are  not  confidentisd  communications 
within  the  meaning  of  the  statute.  Reynolds  v.  State^  S. 

9.  Hu^Hind  and  Wife. — Confidential  Communication. — Forgery. — 
Evidence  given  by  the  wife  of  one  charged  with  forgery  that  her 
husband  forced  her  to  sign  one  of  the  names  to  the  forged  note,  he 
spelling  the  name  as  she  wrote  it,  is  not  a  confidential  communica- 
tion. Beyerline  v.  St4ite,  1S5. 

10.  Contradiction  of  Witness  a«  to  Ccllaieral  Matter. — Evidence  is 
not  admissible  to  contradict  the  statement  of  a  witness  as  to  a  col- 
lateral matter.  Reynolds  v.  State,  3. 

11.  Jury  Should  Harmonize  Conflicting  Evidence. — ^It  is  the  duty  of 
the  jury,  if  possible,  to  harmonize  seemingly  conflicting  evidence, 
and  thereby  avoid  imputing  perjury  to  any  of  the  witnesses. 

Hinshaw  v.  State,  SS4. 

12.  Weight  Of. — The  Supreme  Court  will  not  pass  upon  the  conflicts 
of  the  evidence  in  a  criminal  trial.  Reed  v.  State,  il. 

18.  Affidavit  of  Auditor  of  State  as  to  Area  of  County. — Removal  of 
County  Sent.  — The  legislature  has  the  power  to  make  the  affidavit  of 
the  Auditor  of  State  conclusive  evidence  to  the  board  of  commis- 
sioners of  the  area  of  a  county  in  order  to  confer  upon  such  baud 
the  power  to  order  an  election  te  determine  the  question  of  the 
removal  of  a  county  seat. 

Board,  etc.,  et  al.  v.  StcUe,  ex  rel.  Brown,  476. 

14.  Administrator  as  Witness. — Statute  Construed. — ^Under  section 
506,  Bums'  K.  S.  1804,  rendering  the  testimony  of  a  party  in  interest 
incompetent  in  an  action  against  a  decedent's  estate,  an  administra- 
tor is  not  incompetent  to  testify  in  favor  of  the  estate  in  an  action 
against  him  in  his  representative  capacity. 

Bischof  V.  Mikels  et  al.,  115. 

15.  Attomeifs  Fees.^Proof  of  Services.— In  an  action  by  an  attorney 
to  enforce  a  lien  for  attorney's  foes  against  a  fund  in  the  hands  of 
an  administrator,  for  services  rendered  in  assisting  in  the  collection 
of  an  insurance  policy  held  by  such  administrator,  evidence  as  to  a 
conversation  haa  by  such  attomev  with  an  agent  of  the  insurance 
company  as  to  defenses  against  the  policy  and  as  to  offers  of  com- 
promise were  admissible  for  the  purpose  of  showing  his  participancy 
in  the  negotiationB  which  led  to  the  compromise  and  settlement 

Koons,  Admr.,  etal,v.  Beach,  1S7. 
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15.  Railroad, — Inspection  of  Engine.— In  an  action  against  a  railroad 
oompany  for  the  death  of  an  employe  caused  by  the  collapse  of  an 
engine,  evidence  that  the  engine  nad  been  inspected  by  a  competent 
inspector  three  days  before  the  accident,  tends  to  prove  that  the 
inspection  was  made  with  reasonable  care,  but  evidence  as  to  the 
condition  of  the  engine  after  the  collapse  may  be  introduced  to 
show  that  the  inspection  had  not  been  properly  made,  and  it  will  be 
for  the  jury  to  determine  under  all  the  evidence  whether  or  not  the 
inspection  was  a  reasonably  careful  one. 

Cleveland,  etc,  R.  W,  Co.  v.  Ward,  Admr,,  S56. 

17.  Wm  Not  Be  Considered  on  Appeal  When  AU  of  Evidence  Is  Not 
in  Record, — The  sufficiency  of  tne  evidence  to  sustain  the  verdict 
will  not  be  considered  on  appeal  where  the  bill  of  exceptions  shows 
upon  its  face  that  the  evidence  is  not  all  in  the  record,  notwith- 
standing such  bill  contains  the  formal  statement  that  *'this  is  all 
the  evidence  given  in  the  cause."  Hoover  v.  Weesner,  510. 

SZFEBT  TESTIMONY— 

Medical  Witness,  —  Re-examination,  —  It  is  not  proper  on  the  re- 
examination of  a  medical  expert  for  such  witness  to  testify  as  to 
what  is  said  in  a  certain  medical  authority  as  to  the  difference 
between  certain  diseases,  for  the  purpose  of  showing  which  of  the 
diseases  was  indicated  by  the  discnarges  from  plaintiff's  wound. 

Louisville,  etc.,  R,  W,  Co,  v.  Howell,  B66. 

FEES  AND  BATiARTES— As  provided  in  act  of  1891,  see  CONSTlTn- 
TIONAL  Law,  6;  Legler  v.  Paine  et  al.,  181. 

An  officer  is  entitled  only  to  the  fees  allowed  by  statute,  see  Offi- 
cers, 1;  Ih. 

The  fee  and  salary  law  of  1895  is  not  unconstitutional,  see  Consti- 
tutional Law,  7;  Ih, 

FOBGEBY — Sufficiency  of  affidavit  and  information,  see  AFFiDAvrr 

AND  Information;  Beyerline  v.  State,  '1S5, 

Uttering  Forged  Instrument, —  Separate  Offenses. — Former  Acquittal, 
— Forgery,  and  the  uttering  of  a  forged  instrument  are  two  distinct 
crimes,  and  the  plea  of  former  acquittal,  on  a  charge  of  uttering  a 
forged  instrument  will  not  constitute  a  bar  to  a  prosecution  for  tne 
forgery  of  such  instrument.  lb, 

FBAtTDULENT  CONVEYANCE— No  inference  of  fraud  arises 
from  a  conveyance  of  real  estate  by  a  debtor  to  his  wife  in  satis- 
faction of  a  bona  fide  claim,  see  Husband  and  Wife;  Heiney, 
Admr,,  v.  Lontz  et  al,  417, 
Action  by  an  administrator  to  set  aside  conveyance  of  decedent  as 
fraudulent  must  be  brought  within  five  years  from  the  death  of 
the  alleged  grantor,  see  Decedents'  Estates;  Oalentine  et  al,  v. 
.Brvbdker  et  al,,  458, 

1,  Complaint. — Real  Estate  Exempt  from  Execution. — A  complaint 
in  a  suit  to  set  aside  a  conveyance  of  real  estate  as  fraudulent  need 
not  aver  that  the  land  conveyed  was  worth  more  than  the  amount 
allowed  by  law  as  exempt  from  execution. 

State,  ex  ret.  Little  v.  Parsons  et  al,,  579, 

2.  Complaint. — Decedenf 8  Estate. — In  a  suit  by  a  creditor  against 
an  administrator  to  set  aside  a  conveyance  of  real  estate  as  fraudu- 
lent, the  complaint  must  allege  that  the  assets  of  the  estate  in  the 
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hands  of  the  administrator  were  not  snfELcieat  to  pay  the  debts  of 
decedent,  including  plaintiff's  claim.  Ih. 

8,  Complaint — An  allegation  in  a  complaint  to  set  aside  a  ooiiTev- 
anoe  of  real  estate  as  fraudulent,  that  the  grantor  had  no  propertj- 
subject  to  execution  at  the  time  of  his  death,  and  that  his  ^tate  is 
whoUj  insolvent,  is  sufficient  to  show  that  there  is  no  property  of 
the  estate  with  which  to  pay  the  claim  except  by  setting  aside  said 
conveyance.  lb, 

4.  Complaint. — Qrantee^s  Knowledge  of  B^raudvlent  Purpose. — X 
complaint  to  set  aside  a  conveyance  of  real  estate  as  fraudulent, 
which  alleges  that  the  gprantee  received  said  conveyance  'with 
knowledge  of  the  fraudulent  purpose  of  the  grantor,  is  sufficient, 
although  the  averments  of  the  complaint  show  that  a  valuable  con- 
sideration was  paid.  J&. 

((•     Suit  by    Ward  Against   Cfuardian, — Sureties   on  Bond. — The 
solvency  or  insolvency  of  the  sureties  on  a  guardian's  bond  cannot 
affect  the  right  of  a  ward  to  have  a  fraudulent  conveyance  of  real 
estate  by  the  guardian  set  aside  in  order  that  the  same  may  be  ren 
dered  subject  to  execution.  lb' 

GENERAL  TINDINGt— When  the  general  finding  of  the  court  is  a 
question  of  law,  see  Appeal  and  Error,  88;  State^  ex  reL 
Matthews,  Oov.,  v,  Forsffthe  et  aL,  466, 

OBANB  JX7BT— 

L  Testimony  Of, — Oath. — The  oath  of  grand  jurors  that  they  will 
not  disclose  the  ]»roceedings  given  before  them  does  not  prevent 
them  from  testifying  in  court  as  to  such  proceedings. 

Hinshaw  v.  State,  SSi. 

8.  May  Oive  Oral  Testimony  as  to  Proceedings  Before  Grand  Jury. 
— As  the  statute  does  not  require  the  testimon;^  of  witnesses  be- 
fore the  grand  jury  to  be  in  writing,  a  grand  juror  may,  in  the 
trial  court,  detail  orally  the  testimony  given  by  the  defendant  before 
the  grand  jury,  where  it  is  shown  that  all  the  evidence  of  the 
defendant  before  the  grand  jury  was  not  reduced  to  writing.       lb. 

8.  Right  to  Testifyin  Trial  Court  as  to  Proceedings  of  Grand  Jury, 
Not  Limited  to  Particular  Classes  of  Cases. — StcUute  Construed. 
--Section  1781,  Bums'  R.  S.  1894  (1662,  R.  S.  1881),  providing  that  a 
member  of  a  grand  jury  may  be  required  to  disclose  the  testimony 
of  a  witness  examined  before  the  grand  jury,  **for  the  purpose  of 
ascertaining  whether  it  is  consistent  with  that  ^ven  by  tne  witness 
before  the  court,  or  to  disclose  the  testimony  ^ven  before  them  by 
any  person  upon  a  charge  against  him  for  perjury  in  giving  his  tes- 
timony upon  his  trial  therefor,"  does  not  limit  the  right  to  require 
grand  jurors  to  testify  to  the  two  cases  specified.  lb. 

GRAVEL  BOABS— 

1.  Order  for  an  Election  on  Pta^  of  Roads  Petitioned  for.  Not  Void. 
— Collateral  Attack. — The  act  of  the  board  of  commissioners  in  or- 
dering an  election  on  only  a  part  of  the  roads  described  in  a  peti- 
tion under  section  2  of  the  act  of  1895  (Acts  of  1895,  p.  146),  if 
erroneous,  is  not  void,  and  is  not,  therefore,  subject  to  collateral 
attack.  Board,  etc.,  v.  HarreU  et  al.,  SOO. 

8.  Taxation  for  Construction  Of. — The  special  tax  to  be  paid  for 
the  construction  of  free  gravel  roads,  imder  the  act  of  March  7, 
1805  (7286  Thornton's  R.  S.  1897),  is  an  assessment  of  benefits  to 
the  persons  and  property  taxed  by  the.legislature  in  the  exercise 
of  its  sovereign  power  of  taxation.        '  lb. 
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8.  Special  Tax  for  Conatruction  of.  Not  a  Tounuhip  Obligaiion. — 
The  special  tax  levied  by  the  board  of  commissioners  upon  all  the 
property  of  a  taxing  district  for  the  construction  of  a  free  gravel 
road  under  the  act  of  March  7,  1895,  is  not  an  indebtedness  of  the 
township  or  townships  composing  such  taxing  district,  but  an  in- 
debtedness of  the  taxpayers,  and  for  which  only  their  property  is 
liable.  Ih. 

4  Bonds  for  Construction  of  Not  County  Indebtedness.-^Consti- 
tutional  Law. — Bonds  issued  by  the  board  of  county  commissioners, 
under  section  8  of  the  act  of  March  7,  1895,  for  the  construction  of 
free  gravel  roads  do  not  constitute  an  indebtedness  of  the  county 
within  the  meaning  of  article  13  of  the  constitution  limiting  the 
indebtedness  of  political  corporations  to  two  per  cent,  of  the  value 
of  the  taxable  property.  lb, 

OUABDIAN  AND  WABB— Nature  of  action  for  appointment  of 

guardian  for  person  of  unsound  mind,  see  Action;  Berry  v. 

Berry,  176. 

1.  Settlement  of  Guardian,  Upon  His  Besiffnatian,  Not  a  Final 
Settlement. — The  final  report  made  by  a  guardian  when  he  resigned 
and  paid  over  the  balance  in  his  hands  to  his  successor,  is  not  a 
final  settlement  within  the  meaning  of  the  statute. 

State,  ex  rel.  Little,  v.  Parsons  et  al.,  679. 

8.  Suit  to  Set  Aside  Final  Report. — A  guardian's  final  settlement, 
made  with  his  ward,  and  approved  by  the  court  after  the  ward  be- 
comes twenty-one  years  of  age,  or,  if  a  female,  after  she  marries  a 
man  of  that  age,  cannot  be  set  aside,  modified,  or  corrected,  except 
for  fraud  or  mistake,  and  then  only  by  a  suit  commenced  within 
three  years.  Ih. 

8.  Partial  Settlement  Not  Subject  to  Collateral  Attack.— The  re- 
port made  by  a  guardian  showing  his  resignation  and  payment  of 
balance  due  ward  to  his  successor  as  guaraian,  when  approved  by 
the  court,  cannot  be  attacked  collaterally,  but  is  binding  as  to  all 
matters  embraced  therein,  until  set  aside,  modified  or  corrected  in 
some  direct  proceeding  brought  for  that  purpose.  lb. 

4.  Action  on  Bond. — Joinder. — An  action  on  a  guardian's  bond, 
and  one  to  set  aside  a  final  or  partial  settlement  report,  may  be 
joined  if  brought  in  the  court  having  control  over  such  settle- 
ments, lb. 

5.  Action  on  Bond. — Statute  of  Limitations. — An  action  on  the 
bond  of  a  guardian  for  a  breach  thereof  committed  before  the 
enactment  of  the  civil  procedure  act  of  1881  is  governed  by  section 
211,  Davis'  R.  S.  1876,  and  must  be  brought  within  twenty  years 
after  the  cause  of  action  has  accrued.  lb. 

6.  Joint  Suit  Upon  Two  Bonds.— Statute  Construed. — Under  section 
254,  Bums'  R.  S.  1894,  providing  *'  that  whenever  any  public  officer 
or  other  person  is  require<l  by  the  State  to  give  bond  for  the  per- 
formance of  his  duties,  and  more  than  one  bond  is  given,  *  *  * 
any  person  entitled  to  sue  upon  either  of  the  bonds  may  bring  a 
joint  suit  upon  all  or  any  number  of  them,"  it  is  proper  to  sue  on 
two  bonds  of  a  guardian  in  the  same  action,  although  they  were 
not  signed  by  the  same  sureties.  Tb. 

7.  Sale  of  Ward^s  Real  Estate  Without  Notice, — ^A  guardian's  sale 
of  real  estate  at  private  sale,  at  an  appraised  value  of  ^,000,  by 
order  of  court,  is  erroneous,  but  not  void  in  a  collateral  attack, 
where  the  court  ordering  the  sale  had  complete  jurisdiction,  and  the 
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sale  was  made  for  a  sum  in  excess  of  the  appraised  valiiataoiL 
thereof  and  the  proceeds  of  such  sale  faithfully  accounted  for. 

ElioBon  et  al,  y.  Bronnenberg  et  al.,  f48. 

8.     Appointment  for  Person  of  Unsound  Mind, — Change  of  Venue. — 

Where  a  change  of  venue  has  been  taken  in  a  preceding  to  have 

a  guardian  appointed  for  a  person  of  unsound  mind  the  court 

trying  the  cause  must  make  the  appointment  of  the  guardian. 

Berry  v.  Berry,  176, 


BBBOK — Admission  of  incompetent  OTidence  is  harm- 
less, where  the  finding  on  such  issue  was  in  favor  of  the  party 
objecting,  see  Appeal  and  Ebrob,  28;  Bobbins  v.  Masteller  et  aL, 

Error  cannot  be  predicated  upon  the  ruling  on  one  paragraph  of 
a  pleading  where  there  are  other  paragraphs  under  which  the 
same  evidence  would  be  admissible,  see  Appeal  and  Error. 
27;  LauisviUe  B.  W,  Co,  v.  HoweU,  866, 

Appellant  cannot  complain  of  an  error  of  trial  court  which  reduced 
the  amount  for  which  judgment  would  otherwise  have  been  ren- 
dered, see  Appeal  and  Error,  29;  Hartwig^  Admr.,  et  al.,  v. 
Schiefer,  64, 

1.  Complaint. — ^Where  there  is  a  finding  for  the  plaintiff  on  his 
first  paragraph  of  complaint,  erroneous  rulings  respecting  addi- 
tional paragraphs  of  complaint  are  harmless. 

Laughery  Turnpike  Co,  v.  McCreary,  6S6. 

2.  Heading, — Special  Finding. — Guardian  and  Ward. — Where  one 
paragraph  of  a  complaint  charges  fraud,  the  action  of  the  court  in 
sustaining  a  demurrer  thereto  was  harmless  error  where,  under 
other  issues,  facts  have  been  conclusively  established  as  shown  by 
the  evidence  and  special  finding  showing  so  much  of  such  para- 
graph to  be  untrue  as  to  efF ecttudly  overthrow  and  destroy  it. 

Eliason  et  al,  v.  Bronnenberg  et  a/.,  S48. 

8.  Improper  Cross-Examination  of  Witness. — To  allow  witness  for 
defendant  charged  with  the  muider  of  his  wife,  which  he  claimed 
was  committed  .by  burglars,  the  tracks  of  whom  were  looked  for, 
to  answer  the  question  on  cross-examination  whether,  while  dress- 
ing defendant's  wounds  that  night,  he  did  not  say  to  those  present: 
*  'Some  of  you  level-headed  men  go  out  and  look  for  tracks, "  is  harm- 
less error.  Hinshaw  v.  State,  3S4, 

HIGHWAYS— See  Gravel  Roads;  Turnpikes  and  Toll  Roads. 

Streets,  Turnpikes  and  Toll  Boads. — When  Beasonably  Safe  for  Travel. 
'^How  Determined, — Whether  a  street  or  turnpike  is  reasonably  safe 
for  travel  is  a  question  to  be  determined  by  the  surrounding  circum- 
stances, the  nature  and  surface  of  the  soil  over  which  the  road  is 
made,  the  natural  obstructions  and  obstacles  to  be  overcome,  its 
situation  and  locality,  and  the  kind  and  amount  of  publio  travel 
which  passes  over  it. 

Sale  V.  Aurora  and  Laughery  Turnpike  Co,,  S2J^ 

HOKICIDE— See  Murder. 

HOASE  BACINQ— 

Evasion  of  the  Statute. — Statute  Construed. — The  act  of  March  5th. 

1895,  to  regulate  horse  racing,  provides,  among  other  things,  that 
'*No  race  meeting  shall  be  held  longer  than  fifteen  days.  1. 
shall  be  unlawful  to  liold  any  race  meeting  oftener  thr.u  t-'*::  j 
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in  any  period  of  siztj  days,  and  it  shall  be  unlawful  to  hold  any 
race  meeting  until  after  the  full  period  of  thirty  days  has  elapsed 
after  a  meeting  has  been  held."  To  evade  this  provision  against 
continuous  racing  two  additional  tracks  were  constructed  near 
one  already  equipped,  and  an  arrangement  entered  into  among 
the  three  companies  severally  owninp^  the  three  tracks,  by  which 
they  should  act  in  conjunction.  Suit  was  instituted  against  the 
three  companies  to  enjoin  the  further  continuance  of  the  race 
meetings  tnus  conducted.  The  evidence  on  the  trial  showed  that 
horse  racing  at  any  particular  place  was  profitable  only  by  keeping 
np  continuous  racing,  and  that  the  arrangement  among  the  pro- 
prietors of  the  three  tracks  was  that  they  were  not  to  conduct 
racing  in  opposition  to  each  other;  that  each  was  to  have  fifteen 
days  without  opi>osition,  smd  as  soon  as  the  racing  closed  on  one 
track  it  was  to  begin  on  another;  that  the  same  judges  acted  at  all 
the  tracks,  and  the  horses  and  their  attachments  remained  located 
at  the  various  stables  regardless  of  the  particular  track  on  which 
the  racing  was  being  conducted.  Held,  that  the  meetings  con- 
ducted by  the  three  companies  were  in  fact  but  one  '*  race  meet- 
ing" within  the  meaning  of  the  statute. 

State,  ex  rel.  Matthews,  Chvemor,  v.  Farsythe  et  oZ.,  466. 

HUSBAND  AND  wjjtjs— Conversation  between  in  the  presence  of 

third  persons,  not  confidential  communication,  see  Evidbncb,  8, 

9;  Reynolds  T.  State,  S;  BeyerlineY.  State,  126. 

Conveyance  of  Real  Estate  by  Debtor  to  Wife, — No  inference  of  fraud 
arises  from  a  conveyance  of  real  estate  by  a  debtor  to  his  wife  in 
satisfaction  of  a  hcnUa  fide  claim. 

Heiney,  Admr.,  v.  Lonizetal,,  J^17. 

INDICTHENT— See  Affidavit  and  Information. 

Sufficiency  of  in  a  charge  of  perjury,  see  Criminal  Law,  2,  8,  4; 

State  V.  Sutton,  158. 
The  question  as  to  whether  or  not  a  public  offense  is  charged,  should 

be  presented  by  a  motion  to  quash  or  a  motion  in  arrest,  see 

Criminal  Law,  1 ;  State  v.  Beach,  74. 

Sufficiency  Of. — Embezzlement. — Where  the  offense  charged  in  the  in- 
dictment IS  a  statutory  one  it  is  not  necessary,  as  a  general  rule,  to 
set  out  in  the  indictment  the  facts  constituting  the  crime,  but  it  is 
sufficient  to  charge  the  offense  in  the  language  of  the  statute,  or  in 
terms  substantially  equivalent  thereto.  lb. 

INFANTS — May  appeal  from  a  decision  of  the  trial  court  at  any 
time  within  one  year  after  they  arrive  at  the  age  of  21  years,  and 
such  appeal  will  not  be  dismissed  for  the  reason  that  their  co- 
appeUants  might  be  adversely  affected  thereby,  see  Appeal  and 
Error,  19;  VordermarkT.  Wilkinson,  66. 

INJUNCTION— 

1.  Complaint. — Necessary  Allegations. — It  is  not  necessarv  in  an 
application  for  an  injunction  to  aver  that  the  plaintiff  will  suffer 
irreparable  injury  if  the  relief  by  injunction  is  not  granted.  All 
that  is  necessary  is  to  aver  that  the  plaintiff  will  suffer  great  injury. 

Xenia  Real  Estate  Co.  et  al.  v.  Macy,  668. 

2.  Complaint. — Necessary  Allegations. — If,  from  the  facts  alleged  in 
the  complaint  in  an  application  for  an  injunction,  it  is  apparent 
that  plaintiff  has  no  other  complete  or  adequate  remedy,  he  is  en- 
titled to  an  injunction.  lb. 
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8.  Complaint. — Uncertainty  of  Contract  on  Which  Injunction  h 
Invoked. — A  contract  set  out  in  a  complaint  for  an  injunction 
which  provides  that  plaintiff  was  entitled  to  sufficient  natural  gas 
with  wnich  to  operate  his  electric  light  plant,  so  long  as  said  gas 
well  would  supply  the  same,  expresses  with  sufficient  certainty  the 
agreement  of  the  parties  to  sustain  an  injimction  for  the  enforce- 
ment thereof.  lb. 

4.  Complaint, — Necessary  Allegations. — ^A  complaint  for  an  injunc- 
tion to  prevent  defendant  corporation  from  cutting  off  the  supply 
of  natural  gas  which  it  had  agreed  to  furnish  plaintiff  so  long  as  a 
sufficient  supply  thereof  existed,  and  which  lurther  all^^  that 
plaintiff,  relying  on  such  an  agreement,  erected  an  electric  li^ht 
plant  at  a  large  expense,  and  entered  into  a  contract  with  a  number 
of  private  consumers  to  furnish  them  light,  and  that  to  disconnect 
said  plant  from  the  natural  gas  main  would  cause  a  br^Kdi  of  such 
contracts,  for  which  plaintiff  would  be  liable  in  damages,  and  that 
there  is  no  other  gas  well  accessible  to  said  plant,  and  that  he  has 
no  other  means  of  obtaining  fuel  for  the  operation  of  said  plant 
without  great  delay  and  expense,  states  facts  sufficient  to  entitle 
plaintiff  to  an  injunction.  lb. 

Xn'STBUCnONS— As  to  error  predicated  upon  instructions  when 

evidence  is  not  in  record,  see  Appeal  and  Error,  80,  81;  Dean 

V.  State,  216\  Reynolds  v.  State,  S. 

In  a  prosecution  for  embezzlement  it  is  not  error  for  the  court  to 

instruct  the  jury  upon  what  section  of  the  law  the  informatioa  is 

based,  see  Embezzlement,  7;  Dean  v.  State,  £15. 

1.  Refusal  to  Give. — It  is  not  error  to  refuse  to  give  an  instruction 
where  the  same  subject  was  fully  covered  by  other  intructions 
given.  Hinshaw  v.  State,  S34;  Anderson  et  al.  v.  State,  4^5. 

2.  Improper  Where  a  Special  Verdict  is  to  he  Returtted. — Where  in 
the  trial  of  a  cause  a  special  verdict  is  to  be  returned  by  the  jury, 
{general  instructions  are  inappropriate,  and  the  refusal  to  give  an 
mstruction  as  to  the  law  on  a  paiticular  question  is  not  error. 

Louisville,  etc.,  R.  W.  Co.  v.  Lynch,  165 
8.  Criminal  Law. — Failure  to  Instruct  as  to  Lower  Grades  of  Offense, 
Remedy. — A  conviction  will  not  be  reversed  because  the  trial  court 
omitted  to  instruct  the  jury  as  to  the  lower  grades  of  the  offense 
charged,  unless  such  instructions  were  offered  and  refused,  and  ex- 
ceptions taken.  Reynolds  v .  State,  S. 
4.  Reasonable  Doubt. — An  instruction,  which,  after  defining  rea- 
sonable doubt,  tells  the  jury  that  if  the  proof  is  of  such  a  nature  as 
to  exclude  such  doubt  they  should  find  the  defendant  guilty,  does 
not  invade  the  province  of  the  jury.  *      /b. 

CL  Circumstantial  Evidence,  Weight  of — It  is  not  erroneous  to  in- 
struct the  jury  that  circumstantial  evidence  is  legal  and  competent 
in  criminal  cases,  and  if  it  is  of  such  a  character  as  to  exclude 
every  reasonable  hypothesis  other  than  appellant^s  guHt,  it  is  enti- 
tled to  the  same  weight  as  direct  evidence.  lb. 

6.  Explosion  of  Boiler. — In  an  action  against  a  railroad  company 
to  recover  damages  caused  by  the  explosion  of  a  locomotive  boiler, 
where  a  special  verdict  is  to  be  returned,  It  is  not  available  error  to 
instruct  the  iury  that  they  may  consider  the  fact  of  the  explosion 
together  with  the  other  facts  proven  in  determining  whether  the 
boiler  was  defective.  Louisville,  etc.,  A  W.  Co.  v.  Lynch,  IBS. 

7.  Assault  and  Battery. — It  is  not  error  to  instruct  the  jury  in  the 
trial  of  a  case  of  assault  and  battery  that,  if  defendants  were  present 
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at  the  time  of  the  commission  of  the  assault  and  remained  near  by 
for  the  purpose  of  watching  and  givii^  aid  if  necessary  thereto, 
they  would  oe  guilty  of  aiding  and  abetting  in  the  commission  of 
the  crime.  Anderson  et  al.  v.  States  44^. 

8.  Incomplete.  — Remedy.  — An  objection  to  an  instruction  that  it  does 
not  properly  define  certain  terms  used  therein  is  available  only  by 
the  aggrieved  party  asking  the  court  for  an  additional  instruction 
covering  the  supposed  omission  in  the  one  given. 

Hinshaw  y.  State,  S34. 

9.  Estoppel, — An  instruction:  '*That  the  defendant  in  a  criminal 
cause  is  not  required  to  satisfy  the  jury  of  the  existence  of  any 
fact  which,  if  true,  is  a  complete  defense.  It  is  sufficient  if  he 
creates  in  the  minds  of  the  jury  a  reasonable  doubt  of  the  existence 
of  such  fact."  is  a  correct  statement  of  the  law  as  applicable  to  an 
affirmative  defense  in  a  criminal  case  though  not  to  the  law  arising 
upon  a  defense  negative  in  its  character;  and  although  not  applicable 
to  the  evidence  the  defendant  is  estopped  from  objecting  to  the 
instruction,  he  having  requested  the  court  to  give  the  first  sentence 
thereof,  the  addition  being  necessary  to  make  it  a  correct  statement 
of  the  law.  lb, 

10.  Duty  of  Jury. — The  following  instruction  to  the  jury  in  a 
criminal  case:  '*I  submit  this  case  to  you  with  the  confidence  that 
you  will  faithfully  discharge  the  grave  duty  resting  upon  you  with- 
out upon  the  one  hand  of  being  moved  by  any  undue  demand  for 
c<»nviction  on  the  part  of  counsel  for  the  State,  or  being  swayed  from 
its  right  performance  by  an]^  undue  appeal  to  your  sympathies. 
You  will  bear  in  mind  that  neither  the  life  nor  the  liberty  of  the 
aocused  may  be  trifled  away,  and  neither  taken  by  careless  or  incon- 
siderate judgment.  But  if  after  a  careful  consiaeration  of  the  law 
and  the  evidence  in  the  case,  you  are  satisfied  beyond  a  reasonable 
doubt  that  defendant  is  guilty,  you  should  return  your  verdict 
accordingly.  Duty  demands  it,  and  the  law  requires  it.  You  must 
be  just  to  the  defendant  and  equaljly  just  to  the  State.  As  manly, 
upright  men  charged  with  the  responsible  duty  of  assisting  the  court 
in  the  administration  of  justice  you  will  put  aside  all  sympathv  and 
sentiment,  all  consideration  of  public  approval  or  disapproval,  and 
look  steadfastly  and  alone  to  the  law  and  the  evidence  m  the  case, 
and  return  a  verdict  warranted  thereby,"  is  not  prejudicial  to  the 
defendant  as  being  a  call  to  conviction.  lb. 

IK8X7BANCE— 

Conditions  in  Policy. — Construction. — A  condition  in  an  insurance 
policy  which  is  to  operate  upK)n  the  contract  of  insurance  only  sub- 
sequent to  the  fact  of  loss,  will  be  liberally  construed  in  favor  of  the 
beneficiaries.  Peele  v.  Provident  Fund  Society  et  ah,  643. 

INTOZIGATIKG  LiaUOBS— 

1.  lAcense. — Bond. — Failure  of  Principal  to  Sign  Bond, — The  fail- 
ure of  the  principal  to  sign  bond  executed  to  procure  a  license  to 
sell  intoxicating  liquors  will  not  render  such  bond  invalid. 

North  V.  Barringer,  S24. 

2.  License. — Defective  Bond,— Where  a  bond  given  to  procure  a 
license  to  sell  intoxicating  liquors  was  accepted  in  good  faith  and 
approved,  and  all  other  requirements  of  the  statute  were  complied 
with,  sales  made  under  the  license  granted  would  not  constitute  a 
criminal  offense  and  establish  unfitness  to  be  intrusted  with  a 
license,  althouKh  the  bond  proved  invalid  on  account  of  Uie  failure 
of  the  principal  to  sign  sama  lb. 
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JOZNBEB — A  judgment ,will  not  be  reversed  on  account  of  a  mis- 
joinder of  causes  of  action,  see  Plbadino,  12;  Weaver  et  aL  v, 
Apple,  SOA. 

jnTDOMENT— An  objection  that  a  judgment  is  excessive,  will  not  be 
considered  on  appeal  unless  a  motion  to  modify  was  made  in  the 
trial  court,  see  Appbal  and  Ebrob,  35;  Western  Union  Td,  Co. 
▼.  State,  t7J^ 

Where  a  judgment  appealed  from  was  based  upon  the  second  para- 
graph of  complaint,  error  cannot  be  predicated  upon  the  action 
of  the  court  in  overruling  a  demurrer  to  the  first  and  third  para- 
gpraphs,  see  Appeal  and  Error,  88;  LouisviUe,  etc.,  R.  R.  Co,  ▼. 
Schmidt,  by  Next  Friend,  6S8. 

A  finding  and  judgment,  declaring  a  priority  of  certain  claims 

against  an  estate  in  the  hands  of  an  assignee,  is  a  final  judgment 

from  which  an  appeal  will  lie,  see  Appeal  and  Error,  50; 

Hamricky  TV.,  r.  Loring  et  oZ.,  £^9. 

1«  Modification. — Practice. — The  proper  mode  of  objecting  to  the 
form  or  substance  of  a  judgment  is  by  a  motion  to  modify,  pointing 
out  in  the  motion  the  particular  corrections  or  changes  which  the 
moving  party  desires  the  trial  court  to  make. 

Chicago,  etc.,  R,  W,  Co.  et  dl.  v.  Eggers,  S99. 

2.  Motion  to  Modify. — A  motion  i»  modify  a  decree  restraining  de- 
fendant from  interfering  with  plaintiff's  supply  of  gas  from  defend- 
ant's well,  so  as  to  provide  that  defendant  should  not  be  prohibited 
from  using  gas  therefrom,  is  properly  denied  where  the  motion  to 
modify  omitted  a  provision  in  tne  contract  between  the  parties  that 
defendant  should  continue  to  furnish  plaintiff  with  sufficient  gas  to 
operate  his  electric  light  plant  so  lon^  as  the  well  should  supply  gas. 

Xenia  Becu  Estate  Co.  et  al.  v.  Macy,  568. 

8.  Review  Of. — Statute  Construed. — Only  errors  which  appear  in  the 
proceedings  and  judgment  sought  to  be  reviewed  can  be  assigned  as 
cause  for  review  under  section  627,  Bums'  R.  S.  1894  (615  R.  S.  188t). 

Hancher  et  cU.  v.  Stephenson  et  oL,  498. 

4.  Retriew  Of. — Evidence. — Bill  of  Exceptions. — In  an  action  seeking 
to  review  a  judgment  and  proceedings  under  section  627,  Bums*  R. 
8.  1894  (615  K.  S.  1881),  on  the  grounds  that  the  verdict  is  not  sus- 
tained by  the  evidence  and  is  contrary  to  law,  the  evidence  must  be 
in  the  record  by  proper  bill  of  exceptions.  Tb. 

6.  Action  to  Quiet  Title  to  Real  Estate. — Lien  for  Taxes  Not  Barred 
by.— A  decree  quieting  title  to  real  estate  as  against  a  life  tenant 
will  not  constitute  a  bar  to  an  action  to  enforce  a  lien  on  such  real 
estate  for  taxes  paid,  as  against  remainder-men,  where  it  does  not 
appear  upon  w^hat  grounds  the  action  against  the  life  tenant  was 
based.  Watson  et  al.  v.  Lecklider,  S95. 

JUDICIAL  NOTICE— 

Area  of  County. — Courts  take  judicial  notice  of  the  area  of  an  estab- 
lished county,  and  also  of  its  limits  and  boundaries. 

Board,  etc.,  et  al.  v.  State,  ex  rd.  Brown,  476. 

JUDICIAL  aALES— The  act  of  1881,  covering  the  subject-matter  of 

redemption  from  judicial  sales,  repeals  the  former  statute,  see 

STATirroRY  Construction,  4;  Warfordv.SuUivan,  14. 

1.  Adverse  Possession. —  Erroneous  Description  of  Lands. —  Stat- 
ute Construed  — A  purchaser  of  lands  at  a  sheriff's  sale  obtains  a 
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good  title  by  ten  years'  possession  of  the  land,  notwithstanding  the 
laads  were  erroneously  described  in  the  sheriff's  deed,  under  sec- 
tion 294,  Bums'  R.  S.  1894»  prohibiting  an  action  to  recover  lands 
sold  under  execution  by  the  execution  debtor  or  any  person  claim* 
ing  under  him  after  ten  years. 

Marley  v.  State,  ex  rel,  Ckerunveth,  145, 

3.  Erroneous  Description  of  Lands.— Action  to  Quiet  Title, — Limit- 
ation of  Action. — Statute  Construed. — ^Adverse  possession  of  lands 
purchased  at  a  sheriff's  sale,  for  more  than  fifteen  years,  but  less 
than  twenty  years,  imder  a  deed  containing  a  wrong  description  of 
such  lands,  does  not  prevent  such  purchaser,  or  one  claiming  under 
him,  from  maintaining  an  action  to  quiet  his  title  as  against  one 
first  asserting  a  claim  under  deed  from  the  execution  d^tor  made 
more  than  ten  years  after  the  sheriff's  sale,  under  section  294, 
Bums*  R  S.  1894,  prohibiting  an  action  to  recover  lands  sold  under 
execution  by  the  execution  debtor  or  any  person  claiming  under 
him  after  the  lapse  of  ten  years.  Ih, 

8.  Drainage  Assessment. — Foreclosure  of  Drainage  Lien. — Action  to 
Quiet  Title  Prom  Sale. — Statutes  Construed. — Jurisdiction. — The 
owner  of  real  estate  which  has  been  sold  under  foreclosure  of  a 
drainage  assessment  lien,  wherein  the  real  owner  was  not  made  a 
party  to  such  proceedings  but  an  alleged  owner  as  shown  by  the 
tax  duplicate,  cannot  maintain  an  action  cutting  off  the  lien  created 
by  sucn  proceedings  in  favor  of  the  purchaser  at  such  sale  and 
quieting  his  title  to  the  real  estate  so  sold  under  act  of  1888  (Acts 
1888,  p.  173),  which  provides  that  a  drainage  petition  shall  be  suf- 
ficient to  give  the  court  jurisdiction  of  the  lands  described  there- 
in if  they  are  described  as  belonging  to  the  person  who  appears  to 
be  the  owner  according  to  the  last  tax  duplicate  or  record  of  trans- 
fer kept  by  the  auditor  of  the  county  where  the  same  is  situate. 

Reed  v.  Kalfsbeck,  148. 

4.  Invalid  Sale. — Right  of  Subrogation. — ^A  purchaser  at  a  sheriff's 
sale,  under  a  foreclosure  of  a  drainage  assessment  which  by 
reason  of  irregularities  in  the  proceedings  no  title  passed  to  him,  is 
entitled  to  be  subrogated  to  the  lien  of  the  state  to  the  extent  of  the 
amoimt  p£dd  at  the  sheriff's  sale.  Ih. 

6.  Redemption  by  Mortgagee. — Statute  Construed. — Section  786. 
Bums'  R.  S.  1894  (774,  R.  S.  1881),  providing  the  manner  of  redemp- 
tion from  judicial  sales  by  lien  holders  other  than  by  judgment,  in- 
cludes mortgagees,  and  a  mortgagee  is  entitled  to  snare  with  the 
judgment  creditors  in  the  distribution  of  any  surplus  arising  from 
a  redemptioner's  sale  according  to  the  original  priorities  and  equi- 
ties. Warford  v.  Sullivan^  14. 

6.  Redemption  by  Junior  Lien  Holders. — Where  a  judgment  cred- 
itor redeems  real  estate  from  a  sheriff's  sale,  under  a  foreclosure 
sale  of  a  mortgage,  senior  to  his  lien,  a  holder  of  a  junior  im- 
foreclosed  mortgage  cannot,  after  the  year  of  redemption  has  ex- 
pired, treat  the  foreclosure  sale  on  such  first  mortgage  as  having 
been  vacated,  and,  by  foreclosing  his  mortgage,  cut  the  redemp- 
tioner  entirely  out,  unless  the  land  is  worth  enough  to  pay  all  the 
liens,  although  the  redemptioner's  lien  is  junior  to  such  second  mort- 
gage. Ih. 

7.  Su4xessive  Redemptions.— Statute  Construed. — Under  section  784, 
Bums'  R.  8.  1894  (772,  R.  S.  1881),  providing  the  manner  in  which 
redemptions  and  successive  redemptions  are  effected  by  judg- 
ment lien  holders,  a  junior  judgment  lien  holder  acquires  no  ad- 
vantage over  a  senior  judgment  lien  holder  in  being  first  to  redeem 
from  a  judicial  sale  as  the  subsequent  redemptioner,  whose  judg- 
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ment  is  senior  to  that  of  the  preceding  redemptioner,  does  not  have 
to  pay  such  junior  judgment  in  order  to  redeem  but  is  required 
only  to  pay  tne  preceding  redemptioner  the  amount  he  paid  to  re- 
deem»  and  interest.  lb, 

8.  Bedeffiption.— Failure  of  Senior  Lien  Holder  to  Redeem  from 
Junior  Redemptioner. — Where  real  estate  is  redeemed  from  a  judi- 
cial sale  by  the  holder  of  a  junior  lien,  a  party  who  holds  a  lien 
senior  to  such  redemptioner  loses  his  lien  on  the  land  if  he  fails  to 
redeem  from  such  junior  redemptioner  within  the  year  of  re- 
demption from  original  sala  lb. 

9.  Distribution  of  Surplus  Arising  from  Sale  of  Real  Estate  by 
Redemptioner  on  a  Venditioni  Exponas* — Statute  Construed, — Sec- 
tion 785,  Bums'  R.  S.  1894  (778,  R.  8.  1881),  providing  the  manner 
of  distribution  of  surplus  arising  from  sale  of  real  estate  by  a  re- 
demptioner from  a  judicial  sale  on  a  venditioni  exponas  after  sat- 
isfaction of  the  execution,  is  not  confined  to  cases  where  the  redemp^ 
tioner's  judgment  was  stayed,  or  payable  in  installments,  but  applies 
to  all  sales  made  by  a  redemptioner  on  a  venditioni  exponas.       lb. 

JUBISBIcnON— Of  Appellate  Ck)urt,  see  Appellate  Court,  1,  2; 
Board,  etc.,  et  al.  v.  Pollard  et  al.,  X97;  In  re  Petition  of  Pitts- 
burgh, etc.,  R.  W,  Co.,  697, 
It  will  be  presumed,  until  the  oontrary  is  shown,  that  a  town  board 
had  jurisdiction  to  make  improvements  ordered,  of  a  street  ad- 
joining the  town,  see  Street  Improvements,  1 ;  Town  of  Wood- 
ruff Place  et  al,  v.  Raschig,  517, 

XOBY— Separation  of  before  returning  verdict  into  oouil,  see  Ver- 
dict; BeyerlincY.  State,  126. 

Instruction  governing  the  duty  of  in  a  criminal  case,  see  Instruc- 
tions, 10;  Hinshaw  v.  State,  SSJ^. 

When  misconduct  of  juror  will  not  be  reviewed  on  appeal,  see  Ap- 
peal AND  Error,  49;  lb. 

The  question  of  a  juror's  qualification  to  sit  on  a  jury  can  be  pre- 
sented on  appeal  only  by  a  bill  of  exceptions,  see  Appeal  and 
B2RROR,  47 ;  Tovor^end  v.  State,  62J^ 

While  the  jurors  are  the  exclusive  judges  of  the  law  in  criminal 

cases,  they  are   required  to  determine  the  law  correctly,  see 

Criminal  Law,  19;  Dean  v.  State,  215. 

Members  of  Cannot  Impeach  Their  Verdict.— It  is  not  within  the 
power  of  jurors  by  their  statements,  even  when  made  upon  oati^ 
to  impeach  their  verdict.  Reed  v.  State,  41. 

XIDN'APPni'G-~Residence  of  person  carried  away,  see  Crimikal 
Law,  15;  Wallace  v.  State,  621, 

ULCHES—Failure  of  junior  mortgagee,  for  fifteen  years,  to  correct  a 
mistake  in  the  record  of  his  name,  see  Mortqaoes,  8;  Baugher  t. 
Woollen  etal.,  308. 

LAW  OF  CASE — No  error  was  committed  in  overruling  a  demurrer 
to  an  amended  complaint  containing  substantially  the  same  aver- 
ments as  the  original  complaint  which  was  held  good  on  a  former 
appeal,  see  Pleading,  5;  Lowe  v.  Turpie  et  al.,  652. 
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LEGISIiATUBE — Limitations  of  power  to  enact  laws,  see  Consti- 
tutional Law,  2 ;  Townsend  v.  State,  6gJ^. 

UCEKSE— A  mere  naked  license  to  use  the  land  of  another  is 
revocable  at  the  pleasure  of  the  licensor,  unless  expense  has  been 
incurred  by  licensee  in  reliance  upon  such  license,  see  Real 
Estate;  Buck  v.  Foster,  6S0, 

UENS— See  Vendor's  Lien. 
Foreclosure  of  drainage  assessment  lien  when  the  real  owner  of  the 
real  estate  was  not  made  a  party,  see  Jxtdicxal  Sales,  8;  Reed  v. 
Kalfabeck,  148. 

1.  Holder  not  Made  Party  to  a  Foredosure  Suit. — Parties  who  ac- 

auire  liens  pending  suit  to  foreclose  are  as  much  bound  by  the 
ecree  as  if  made  parties  thereto.  Warford  t.  Sullivan,  li. 

2.  Redemption  by  Holder  of  Lien  Secured  by  Lien  on  Other  Real 
Estate  of  Judgment  Debtor. — The  right  of  a  judgment  creditor  to 
redeem  lands  from  a  judicial  sale  is  not  affected  b^  reason  of  such 
judgment  being  a  lien  also  on  other  lands  of  the  judgment  debtor. 

16. 

8.  Attorney's  Fees. — Equitable  Lien  on  Distributive  Share  of  Heir 
for  Services  Rendered  Estate. — An  attorney  employed  by  a  sole 
heir  to  assist  the  administrator  in  the  collection  of  a  life  insurance 
policy,  held  by  such  administrator  for  collection,  may  maintain  a  Uen 
on  the  funds  so  collected  in  the  hands  of  the  administrator  by  filing 
a  notice  of  his  intention  to  hold  such  lien  upon  the  probate  recora 
containing  the  appointment  of  the  administrator,  at  the  entry  of 
such  appomtment,  where  the  compensation  for  such  services  was 
agreed  upon  in  an  amount  stated,  and  it  having  been  agreed  that 
the  attorney  should  be  paid  from  the  sum  so  obtained  in  settlement 
of  the  insurance  policy,  and  such  lien  is  paramount  to  that  of  his 
client  or  the  creditors  of  the  latter.       Koons,  Admr.,  v.  Beach,  1S7, 

UHITATION  OF  ACTION'S— As  to  action  on  guardian's  bond, 
see  Guardian  and  Ward,  5;  State,  ex  rel.  Little  v.  Parsons  et 
al.,  579. 

As  to  actions  to  recover  real  estate  sold  by  sheriff  imder  execution, 
see  JoDiciAL  Sales,  2;  Marley  t.  State,  ex  rd.  Chenoweth,  14S. 

Action  by  an  administrator  to  set  aside  conveyance  of  decedent  as 
fraudulent  must  be  made  within  five  years  from  the  death  of  the 
alleged  owner,  see  Decedents'  Estates;  Oalentine  et  al.  v.  Bru- 
baker  et  al.,  458. 

1.  Nonresident  Defendants. — Statute  Construed. — In  an  action  for 
the  enforcement  of  a  lien  for  taxes  paid,  defendants  who  were  non- 
residents of  the  State  from  the  time  the  cause  of  action  accrued 
until  the  beginning  of  the  suit,  cannot  plead  the  statute  of  limita- 
tions as  a  bar  to  such  action,  as  the  time  which  defendants  were 
nonresidents  of  the  State  is  not,  under  section  298,  Bums'  R.  S.  1894 
(297,  R.  S.  1881),  computed  in  any  period  of  limitation. 

Watson  et  al.  v.  Lecklider,  396. 

2.  Reply. — When  any  statute  of  limitation  is  pleaded  as  a  defense, 
if  the  facts  bring  the  case  within  any  of.  the  exceptions  to  the  stat- 
ute, tiiey  are  properly  set  up  in  reply. 

State,  ex  rel.  Little,  v.  Parsons  et  al.,  679. 
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IX>NOKAVD  KAKUSCBIPT— How  made  part  of  record,  see  Ap- 
peal AND  Error,  7,  8;  Chicago,  etc,  ILW.  Co.  et  al.  y.  Effgers, 
£99;  Hamridk,  3>.,  v.  Loring  et  al.,  229. 

MAUTITED  WOHSN— 

Contract. — In  the  year  1878  the  contract  of  a  married  woman  to 
become  liable  for  borrowed  money  was  void. 

Heiney,  Admr.,  v.  Lontz  etdL,  j^7. 

KASTEB  A2rD  BSBVAHT— 

1.  Fermmal  Injuries, — Complaint. — In  a  complaint  by  an  employe 
for  personal  injuries,  a  general  allegation  of  plaintiff's  waat  of 
knowledge  of  defects  is  overcome  by  facts  specially  alleged,  dis- 
closing that  the  defects  complained  of  were  open  and  obvious  alike 
to  the  master  and  the  servant. 

Louisville,  etc.,  R.  R.  Co.  v.  Kemper,  561. 

8.  Assumption  of  Risk. — ^Where  defects  connected  with  a  service 
are  open  and  obvious  alike  to  the  mastor  and  the  servant,  and  the 
servant  voluntarily  continues  in  the  service  and  incurs  the  hazards 
of  such  defects,  he  thereby  assumes  the  perils  thereof,  and  may  not 
recover  for  injuries  sustained  therefrom.  lb. 

MISCONDUCT  OF  COUKSEL— As  to  comments  on  delay  of  trial 
by  defense,  see  Criminal  Law,  10;  Reed  v.  State,  4L 
It  is  not  the  duty  of  the  court  to  require  an  attorney  in  a  criminal 
cause  to  retract  an  improper  statement  made  to  the  jury  in  his 
argument,  see  Practice,  9;  Ih. 

M0BTOAOE8— See  Chattel  MoRTaAass. 
Bight  of  redemption  by  a  junior  mortgagee,  see  Jttdicial  Sales,  5, 

6 ;  Warford  v.  Sullivan,  14. 
The  liability  of  a  surety  to  pay  the  debt  of  another  is  sufficient  oan- 

sideration,  see  Principal  and  Surety,  1 ;  Simmons  Hardware 

Co,  et  at.  V.  Thomas  et  al.,  SIS. 

1.  Mortgage  of  Partnership  Property  to  Secure  Individual  In- 
debtedness of  Partners,  When  Valid. — In  the  absence  of  fraud  a 
mortgage  executed  by  a  partnership,  with  the  consenb  of  all  the 
piurtners,  to  secure  the  individual  indebtedness  of  partners  for  bor- 
rowed money  put  in  the  partnership  business,  is  valid  as  against 
partnership  orwlitors.  lb, 

2.  Record  Of. — Presumptixm. — Where  the  mortgage  record  in  the 
county  recorder's  office  shows  no  assignment  of  a  note  secured  by  a 
certain  recorded  mortgage,  it  will  be  presumed  that  the  note  is  still 
owned  by  the  mortgagee.  Baugher  v.  Woollen  et  al.,  SOS. 

8.  Laches. — Failure  of  Junior  Mortgagee  to  Correct  Record  of 
His  Name.— A  junior  mortgagee  is  guilty  of  laches  in  failing  for 
fifteen  years  to  discover  and  correct  an  error  in  the  recording 
of  his  name  which  precludes  him  from  questioning  a  title  based  on 
the  foreclosure  of  a  senior  mortgage  in  an  action  in  which  he  was 
made  a  party  by  the  name  appearing  on  the  record.  lb. 

4.  Foreclosure. — Plaintiff  May  Rely  Upon  the  Record  as  to  Name 
of  Junior  Mortgagee. — In  an  action  to  foreclose  a  mortgage  the 
plaintiff  has  a  right  to  rely  upon  the  record  in  the  county  recorder's 
office  as  to  the  name  of  a  junior  mortgagee,  and  if  the  record  shows 
no  assignment  of  the  junior  mortgage,  and  the  junior  mortgagee  is 
a  nonresident,  a  notice  by  publication  under  that  name  is  sufficient, 
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although  the  name  of  the  payee  of  the  note  seoured  by  the  moitgi^ 
as  set  out  in-the  record  of  the  mortgage  is  not  the  same.  lb. 

5.  A  MortgcLge  Secures  the  Debt  and  not  the  Evidence  Thereof.^A 
mortgage,  strictly  speaking,  does  not  secure  the  note  or  other  evi- 
dence of  indebtedness,  but  the  debt  itself;  and  if  the  mortgage  does 
not  sufficiently  identify  the  debt  this  may  be  done  by  the  proper 
pleading  and  the  proof  supporting  the  same. 

Simmons  Hardware  Co.  et  al,  v.  Thomas  et  aZ.,  SIS, 

6.  Equitable  Assignment. — The  assignment  of  a  note  seciured  by  a 
mortgage  operates,  pro  tanto,  as  an  assignment  of  the  mortgage 
itself.  Baugher  v.  Woollen  et  al.^  SOS. 

7.  Priorities. — A  mortgage  given  to  secure  the  balance  of  purchase 
money  at  a  foreclosure  sale  is  superior  to  mortgages  junior  to  the 
mortgage  foreclosed.  Sttuikman  v.  Boose  et  dl.,  40^. 

8.  Assumption.  —Part  Payment.  — Foreclosure, — Priority.  — A  person 
who  takes  a  second  mortgage  on  x>ersonal  property  from  the  pur- 
chaser thereof  who  assumed  the  first  mortgage,  is  not  entitled,  by 
reason  of  part  payment  of  the  first  mortgage,  to  priority  as  to  the 
amount  of  such  payment  over  a  mortgage  given  to  the  first  mort- 
gagee to  secure  part  of  the  purchase  price  at  a  subsequent  fore- 
closure sale  under  the  first  mortgage,  but  is  entitled  at  most  to  stand 
on  equal  terms  with  the  first  mortgagee  as  to  such  payment.       Jh. 

9.  Subrogation, — Part  Payment. — A  purchaser  of  personal  property 
who  assumed  the  payment  of  a  mortgage  executed  by  the  seller 
cannot  in  the  absence  of  fraud,  mistake,  or  agreement  to  that 
effect,  enforce  a  claim  against  such  seller  on  account  of  a  part  pay- 
ment made  on  such  first  mortgaga  lb. 

10.  Conventional  Subrogation. — A  second  mortgagee  may,  by  agree- 
ment with  the  creditor,  by  making  a  partial  payment  on  the  first 
mortgage,  be  subrogated  to  the  nghts  of  such  first  mortgagee; 
but  subrogation  in  tne  absence  of  such  agreement  is  not  permitted 
where  the  debt  is  not  fully  paid.  lb. 

11.  Assumption. — Liability  of  Purchaser. — A  purchaser  of  mort- 
gaged chattels  who  assumes  the  payment  of  the  mortgage  becomes 
primarily  and  absolutely  liable  as  the  principal  debtor.  lb. 

12.  Preferences. —  Assignment  for  Benefit  of  Creditors. — A  mort- 
gage given  to  secure  creditors,  is  not  fraudulent  because  given  only 
seven  days  before  the  mortgagor  made  a  generid  assignment  for  the 
benefit  of  creditors. 

Simmons  Hardware  Co.  et  al.  v.  Thomas  et  al.,  SIS, 

18.  Fore/ilosure, — Parties.  ^Equitable  Oumer. — The  equitable  owners 
of  real  estate  in  possession  cannot  be  deprived  of  their  title  thereto 
by  the  foreclosure  of  liens  thereon  without  being  made  parties  to 
such  proceedings.  Lou)e  v.  Turpie  et  al.,  65£, 

14.  Foreclosure.— Value  of  Beal  Estate  Sold.— For  the  purpose  of 
satisfying  the  lien,  the  amount  for  which  real  estate  sold  at  sheriff's 
sale  on  a  decree  of  foreclosure  is  the  value  of  the  real  estate. 

State,  ex  rel,  Hadley  v.  Clapp,  £44, 

16.  Foreclosure  of  Tux)  Mortgages  Held  by  Same  Person.— Priorities, 
— Surplus. — A  party  held  two  mortgages  of  different  dates  on  the 
same  real  estate,  given  by  the  same  person,  and  foreclosed  them  at 
the  same  time,  separate  judgments  being  rendered.  He  caused  the 
real  estate  to  be  sold  on  the  junior  decree,  and  bid  it  in  for  the 
amount  of  the  judgment  and  costs,  and  receipted  in  full  for  the 

Vol,  147-^7 
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amount  of  the  decree.  Afterwards  he  caused  the  saxne  land  to  be 
sold  to  satisfy  his  senior  decree,  bid  it  in,  but  the  amount  of  his  bid 
exceeded  the  amount  due  him  on  the  decree.  The  surplus  which 
was  paid  into  the  hands  of  the  clerk  of  the  court  was  claimed  by  the 
mortgagor  under  section  1118,  Bums'  R  S.  1894.  Held,  that  the 
mortgagee  was  entitled  to  the  surplus  arising  upon  the  latter  sale, 
up  to  the  amount  of  the  junior  mortgage.  Ii>- 

KOTi VE— Proof  of,  is  not  indispensable  to  a  conviction  of  a  crime, 
see  Criminal  Law,  12 ;  Reynolds  v.  State,  S. 

Proof  of,  not  essential  to  a  conviction  of  one  charged  with  murder, 
see  Murder,  8 ;  Hinshaw  v.  StcUe,  SS4, 

The  fact  that  defendant  in  a  prosecution  for  robbery  owned  prop- 
erty, not  admissible  to  show  want  of  motive,  see  Evidbnce,  3 ; 
Reynolds  v.  State,  S. 

KUNICIPAL  OOBPOBATIONS— 

1.  Indianapolis  City  Charter. — Annexation  of  Territory. — Remon- 
strance.— Statute  Construed. — A  railroad  company  is  not  a  resident 
freeholder  within  the  meaning  of  sections  8808,  8809,  Bums'  R.  S. 
1894  (Acts  1891,  p.  187),  and  is  not  entitled  to  an  appeal  from  annex- 
ation proceedings  under  the  provision  in  section  88  of  said  act  that 
''an  appeal  may  be  tiJcen  from  such  annexation,  by  one  or  more 
resident  freeholders,  in  the  territory  sought  to  be  annexed,"  etc., 
although  said  railroad  company  has  one  of  its  offices  in  the  city 
of  Indianapolis,  and  railroad  property  and  the  office  of  the  master 
mechanic  of  the  division  located  in  the  territory  sought  to  be  an- 
nexed. Pittsburgh,  etc,,  R,  W,  Co.  v.  City  of  Indianapolis,  ^f. 

9.  Ordinance.—  Lights  at  Railroad  and  Street  Crossings. —  Public 
Safety, Statute  Construed. —Section  5178,  Bums'  R.  S.  1894  (Acts 
1898,  p.  802),  authorizing  cities  to  provide  by  ordinance  for  the  se- 
curity and  safety  of  citizens  and  otners  from. the  running  of  trains 
tlurouf^h  cities  by  requiring  railroad  companies  to  keep  and  main- 
tain hghts  at  i>oints  where  the  tracks  cross  a  street,  on  all  nights 
that  the  council  may  direct,  does  not  authorize  the  passage  of  an 
ordinance  rec^uiring  a  railroad  company  to  maintain  lights  at  every 
street  and  railroad  crossing  every  night  from  dark  until  da\%ni,  and 
to  require  such  railroad  company  to  use  in  such  lighting  electric 
arc  l^nps  of  nominal  two  thousand  candle  power,  when  from  all 
the  circumstances  surrounding,  the  safety  and  security  of  the  cit- 
izens' did  not  require  them  at  such  times,  nor  in  volume  as  in  said 
ordinance  provided. 

Cleveland,  etc.,  R.  W.  Co.  v.  City  of  ConnersmUe,  £77. 


L  Indictment.^  Presumption  of  OuUt. — In  an  application  to  be 
let  to  bail  by  party  under  indictment  for  murder,  the  indictment 
returned  by  the  grand  jury  stands  with  all  presumptions  in  favor 
of  its  truth,  until  its  force  is  broken  by  a  snowing  that  the  grand 
jury  acted  upon  insufficient  evidence.  Brown  v.  State,  t8, 

d.  Degree  of  Crime  Not  Changed  by  Killing  Person  Not  Intended— 
Where  the  person  killed  was  supposed  to  be  another,  if  the  act 
would  have  been  murder  had  the  person  killed  been  as  believed, 
the  offense  would  not  by  reason  of  such  mistake  be  reduced  below 
the  grade  of  murder,  so  as  to  entitle  defendants  to  bail  under  sec- 
tion 1755,  Bums'  R.  S.  1894,  providing  that  murder  is  not  bailable 
when  the  proof  is  evident  or  the  presumption  strong.  Ih. 
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3.  I^oof  of  Motive  Unnecessary. —Vroot  of  xnotiTe  is  not  essen- 
tial to  the  conviction  of  one  charged  with  murder.  Motive  may  be 
inferred  from  the  commission  of  the  crime.    Hinshaw  v.  State,  SSJ^ 

4.  Evidence,  —  Statements  Made  by  Accused  at  Time  of  Murder, 
— In  an  application  for  bail  by  persons  indicted  for  murder,  evi- 
dence of  statements  made  by  accused  at  the  time  of  the  killine  that 
tibey  were  United  States  marshals  in  search  of  a  criminal  would  not 
justify  the  presumption  that  the  i)erson  killed  had  notice  of  such 
officifd  character.  Brown  v.  State,  28. 

NATUBAL  GAS— 

1.  BUI  of  Bights. — A  statute  prohibiting  the  burning  of  natural 
gas  for  illuminating  purposes  in  flambeau  lights  is  not  in  violation 
of  section  1  of  the  Bill  of  Rights,  which  guarantees  to  every  person 
life,  liberty,  and  pursuit  of  happiness.  Townsend  v.  State,  62J^ 

2.  WaMe  Of.  — Constitutional  Law. — A  statute  prohibiting  the  waste 
of  natural  gas  being  within  the  police  power,  a  determination  by 
the  legislature  that  the  burning  of  natural  gas  in  flambeau  lights  is 
a  wasteful  use  is  conclusive  on  the  courts.  lb. 

8.  Waste  Of— Constitutional  Z.aM>.— Section  2316,  Bums'  R.  S.  1894, 
declaring  that  burning  natural  gas  in  flambeau  lights  is  a  wasteful 
use  thereof,  and  forbidding  such  use  imder  penalty  of  fine,  is  not 
in  violation  of  the  fifth  and  fourteenth  amendments  to  the  federal 
constitution,  providing  that  no  person  shall  be  deprived  of  his 
property  without  due  process  of  law.  lb. 

4.  Waste  by  Flambeau  Lights. — Contintums  Offense. — Evidence. — 
The  offense  of  wasting  natural  gas  by  burning  it  in  a  flambeau 
light  in  violation  of  section  2816,  Bums'  R,  S.  1894,  is  a  continu- 
ous one,  and  the  admissibility  of  evidence  showing  a  violation  of 
the  statute  at  other  times  prior  to  the  time  charged  in  the  indict- 
ment is  not  error.  lb, 

HEOLIGENOE— See  Railroads;  Master  and  SERVAirr. 
Necessary  averments  of  in  complaint  for  personal  injury,  see  Com- 
plaint, 2;  PLBADiNa,  3;  Sale  v.  Aurora,  etc..  Turnpike  Co.,  3$4; 
Louisville,  etc.,  JR.  W.  Co.  v.  Lynch,  166. 

1.  Explosion  of  Boiler. — Notice  of  Defects. — Time  for  Repairs. — 
Where  the  defects  of  a  locomotive  boiler  were  such  that  there 
was  manifest  danger  of  an  explosion,  notice  to  the  railroad  com- 
pany operating  the  locomotive  was  sufficient  if  received  in  time 
that  the  company  might  have  avoided  the  explosion,  either  by  re- 
pairs or  by  discontinuing  the  use  of  the  locomotiva  lb. 

2.  Explosion  of  Boiler. — Notice  of  Defect. — Special  Verdict.— In 
an  action  for  damages  for  personal  injuries  caused  by  the  explo- 
sion of  a  locomotive  boiler,  proof  that  defects  in  the  boiler  existed, 
and  that  defendant  knew  of  them  in  time  to  have  prevented  the  ex 
plosion,  made  the  question  of  defendant's  duty  to  exercise  reason- 
able care  to  avoid  tne  explosion,  one  of  law,  upon  which  it  was  not 
the  province  of  the  jury  to  render  a  finding.  16. 

NEW  TBIAL— Affidavits  in  support  of  motion  for,  how  made  part 
of  record,  see  Appeal  and  Error,  11 ;  Reynold  t.  State,  S;  Reed 
v.  State,  J^l. 
Refusal  to  grant  trial  by  jury  is  cause  for  new  trial,  and  cannot 
properly  be  assigned  as  error,  see  Appeal  and  Error,  44;  Child- 
ers  V.  First  National  Bank  of  JeffersonvUle  et  al.,  430. 
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Where,  in  ejectment,  a  new  trial  is  granted  as  of  right,  all  enois 
committed  by  the  trial  court  during  the  first  trial  are  waired,  see 
Appeal  and  Error,  45 ;  Laughery  Turnpike  Co.  v.  McCreary,  S^. 

NONBBSIDENl^S— Cannot  plead  the  statute  of  limitations  as  a  bar 
to  an  action  for  the  enforcement  of  a  lien  for  taxes  paid,  see 
Limitation  of  Actions,  1;  Watwti  et  al,  v.  Lecklider,  393. 

OATH — Of  grand  jurors  that  they  will  not  disclose  proceedings  had 
before  them  does  not  prevent  them  testifying  in  court  as  to  such 
proceedings,  see  Grand  Jury,  1,  2,  8;  Hinthaw  v.  State^  3SJ^ 


1.  Entitled  Only  to  Fees  AUawed  by  Statute.  ~  An  officer  is  entitled 
only  to  the  fees  allowed  by  statute.  Legler  v.  Paine  et  al.,  181. 

%  County  Auditor. — Under  section  126  of  the  act  of  March  11, 
1895  (Acts  of  1895.  p.  856),  providing  that  the  auditor  of  a  ooun^ 
shall  be  allowed  on  his  salary  only  an  amount  equal  to  that  col- 
lected by  him  as  fees  and  turned  into  the  treasury,  a  county 
auditor  who  has  paid  out  for  office  expenses  the  fees  collected  by 
him  is  not  entitled  to  any  salary.  lb. 

8.  Judiciai  and  Ministerial  Acts  Distinguished.  —  A  duty  to  be 
performed  is  none  the  less  ministerial  because  the  person  who 
IS  required  to  perform  it  may  have  to  satisfy  himself  of  the  exist- 
ence of  a  state  of  facts  under  which  he  is  given  his  right  or  war- 
rant to  perform  the  required  duty. 

Board,  etc.,  et  al.  v.  State,  ex  reL  Brown,  47S. 

OBDINANOS — Regulating  the  maintenance  of  lights  at  railroad 
crossings,  see  Municipal  Corporations,  2;  Cleveland,  ete.,KW. 
Co.  V.  City  of  ConnersviUe,  £77. 

PABENT  AND  CHILI)  -Acknowledgment  of  child  by  father,  see 
Bastards;  Biniis  v.  Dazey  et  al.,  6S6. 

PABTIES— Names  of  need  not  be  repeated  in  each  paragraph  of  a 
complaint,  see  Plbading,  11;  Chicago,  etc,  J2.  J2.  Co.  v.  Thonuu, 
Admr.,  35. 

PA&TNEB8HIP— As  to  the  validity  of  a  mortgage  of  partnership 
property  to  secure  the  individual  indebtedness  of  partners,  see 
MORTQAGBS,  1 ;   Sxmmons  Hardware  Co.  etaLv.  Thomas  et  al., 

313. 


1.  Rights  of  Adjoining  Owners. — A  party  wall  is  a  structure  for  the 
common  benefit  and  convenience  of  both  the  tenements  which  it 
separates.  Each  adjoining  proprietor  is  the  owner  in  severalty  of 
his  part,  both  of  the  wall  and  of  the  land  on  which  it  stands,  subject 
to  a  cross- easement  of  support  and  for  other  common  needs  in  favor 
of  the  other  proprietor.  Fidelity  Lodge,  etc,  v.  Bond,  437. 

Z,  Rights  of  Adjoining  Owners. — ^Where  the  owner  of  a  lot  sells 
part  of  it,  restricting  in  tlie  deed  the  height  of  the  building  to  be 
erected  thereon  to  two  stories,  and  the  grantee  erects  a  building  to 
such  height,  a  party  wall  being  erected,  one-half  thereof  resting  on 
each  side  of  the  dividing  line,  the  restriction  in  the  deed  does  not 
give  the  grantor  therein  the  right  to  increase  the  height  of  the 
party  wall  above  the  second  story  for  bis  own  ezdusiTe  usa       lb. 
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PEBJUBT^-Suffioiezicy  of  indictment  for,  see  Criminal  Law,  2,  8,  4; 

State  V.  Sutton,  168. 

PHYSICIAN — ^When  derogatory  words  spoken  of  a  phyaioian  are  ac- 
tionable, see  Slander,  2;  Divena  v.  Meredith,  €93.^ 

PIiBADINGK— See  Complaint;  Harmless  Error;  Practiob. 
When  any  statute  of  limitation  is  pleaded  as  a  defense,  if  the  facts 
bring  the  case  within  any  of  the  exceptions  to  the  statute,  they 
are  properly  set  up  in  reply,  see  LDfiTATiON  of  Aotions,  2;  State, 
ex  rel.  Little  v.  Parsons  et  al,,  579. 

1.  Complaint.—  Guardian* s  Sales. — Fraud. — A  complaint  alleging  a 
fraudulent  conspiracy  between  a  guardian  and  purchaser  of  land  at 
a  guardian's  sale  by  which  it  was  sought  to  cheat  the  ward  out 
of  her  land  by  means  of  a  pretended  guardian's  sale,  is  insufficient 
in  the  absence  of  an  allegation  that  the  purchaser  never  paid  the 
purchase  money  for  the  land. 

Eliason  et  oZ.  v.  Bronnenberg  et  al, ,  IS4S. 

2.  Complaint. — Proceedings  Sujfplementary  to  Execution. —  Neces- 
sary Allegations. — A  complaint  in  an  action  in  the  nature  of  pro- 
ceedings supplementary  to  execution  to  reach  property  of  the 
judgment  debtor  in  the  hands  of  third  persons,  is  bad  on  demurrer 
unless  it  alleges  that  the  judgment  debtor  holds  no  other  property 
subject  to  execution  sufficient  for  the  satisfaction  of  the  judgment. 

Vordermark  v.  Wilkinson,  56. 

8.  Complaint. — Negligence. — Motion  to  Make  More  Speeiflc. — In  an 
action  to  recover  damages  for  personal  injuries  caused  by  the  neg- 
ligence of  defendant,  a  general  charge  of  such  negligence  is  suffi- 
cient to  withstand  a  demurrer  for  want  of  facts.  If  the  allega- 
tion averring  negligence  is  not  full,  clear  and  explicit,  the  defect  is 
reached  by  motion  to  make  more  specific. 

Louisville,  etc.,  R.W.  Co.  v.  Lynch,  165. 

4.  Complaint. — Mandate. — Defense. — In  an  action  to  mandate  the 
board  of  coimty  commissioners  to  carry  into  effect  the  provision  of 
an  act  of  the  legislature,  providing  for  the  removal  and  relocation 
of  a  county  court  house,  it  was  not  necessary  for  such  complaint  to 
negative  a  provision  in  such  act  that  $20,000.00  had  not  been  ex- 
pended in  tne  erection  or  repair  of  the  court  house  or  jail  within 
three  years  prior  to  January  1st,  1895,  as  it  was  a  matter  of  de- 
fense or  excuse  to  be  shown  by  the  board  in  justification  of  their 
action  in  refusing  to  yield  obedience  to  the  law. 

Board,  etc. ,  et  al.  v.  State,  ex  rel.  Brown,  476. 

5.  Complaint. — Law  of  Case. — No  error  was  committed  in  overrul- 
ing a  demurrer  to  an  amended  complaint  containing  substantially 
tlie  same  averments  as  the  original  complaint,  which  was  held 
good  on  a  former  appeal.  Low^  v.  Turpie  et  al. ,  652. 

6.  Answer. — Argumentative  Denial. — It  is  not  error  to  overrule  a 
demurrer  to  an  argumentative  denial. 

ChildSrs  v.  First  Nat.  Bank  of  Jeffersonville  et  al.,  4S0. 

7.  Answer. — Demurrer. — A  paragraph  of  answer  which  denies  all 
allegations  in  the  complaint  not  admitted  in  such  paragraph  is  suf- 
ficient to  withstand  a  demurrer,  unless  the  allegations  admitted 
are  sufficient  to  permit  a  recovery  against  the  defendant.         lb. 

8.  Finding. — Variance. — A  conclusion  of  law  predicating  a  right  to 
recover  upon  a  different  theory  than  the  one  set  forth  in  the  plead- 
ings is  erroneous.  Loidq  v.  Turpie  et  al. ,  65S. 
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9.  Agreement  -^Pretumption.  —Where  it  is  not  alleged  that  an  agree- 
ment referred  to  in  a  pleading  was  in  writing,  it  will  be  presumed 
to  have  been  by  parol.  lb. 

10.  Name  of  Pleading.  —If  the  allegations  of  a  pleading  are  sufficient, 
the  name  by  whion  it  may  be  called  will  not  be  controlling. 

Dreyer  et  cU  v.  Hart  ei  aL ,  604- 

11.  Names  of  Parties,  —  The  names  of  the  parties  to  a  suit  being 
correctly  stated  in  the  title  it  is  not  necessary  that  they  there- 
after be  referred  to  in  the  several  paragraphs  of  complaint,  ex- 
cept generally  as  plaintiffs  and  defendants,  unless  it  should  be- 
come necessary  in  an  allegation  to  particularize  some  plaintiff  or 
defendant.  Chicago,  etc.,  R.  IL  Co,  v.  Thomas,  Admr.,  So. 

12.  Mi^oinder  of  Causes  of  Action,^Pr<iciice.^A  judgment  will  not 
be  reversed  on  account  of  a  misjoinder  of  causes  of  action. 

Weaver  et  aL  v.  Apple,  SO4. 

'BOLLCR  POWEB— A  statute  prohibiting  the  waste  of  natural  gas  is 

within  the  police  power  of  the  state*  tee  Natubal  Oas,  2;  Town- 
send  V.  State^  6£4' 

PBACnCB— See  Plbadino. 

The  proper  mode  of  objecting  to  the  form  or  substance  of  a  judg- 
ment is  by  motion  to  modify,  see  Judombnt,  1;  Chicago,  etc 
R,  W,  Co.  et  al,  v.  Eggers,  £99, 

The  question  as  to  whether  or  not  a  public  offense  is  charged  should 
be  presented  by  a  motion  to  quash,  or  a  motion  in  arrest,  see 
Criminal  Law,  1 ;  State  v.  Beach,  74. 

Where  an  indictment  contains  one  good  and  one  bad  count,  and  a 
general  verdict  of  guilty  is  returned,  a  valid  judgment  can  be  en> 
tered  on  the  verdict,  which  on  appeal  will  be  presumed  to  have 
been  entered  on  the  good  count,  see  Criminal  Law,  5;  Dean  v. 
State,  fSl5, 

Separation  of  witnesses  at  trial  within  discretion  of  court,  see 
Trial,  2;  Xenia  Real  Estate  Co,  et  al.  v.  Maey,  668. 

1.  Pleading. — Amendment. — An  amended  pleading  takes  out  of  the 
record  the  original  pleading  with  the  rulings  thereon. 

Weaver  et  aL  v.  Apple,  S04. 

2.  Action  to  Quiet  Title  to  Real  Estate. — Defense. — In  an  action  to 
quiet  title  to  real  estate  it  does  not  devolve  upon  a  defendant 
claiming  title,  to  file  a  cross-complaint  asking  affirmative  relief 
but  he  may,  under  the  general  demal.  introduce  any  facts  upon  the 
trial  which  will  tend  to  defeat  the  plaintiff  in  obtaining  a  decree 
quieting  his  title  to  the  land  in  question.        Reed  v.  Kalfsbeck,  148. 

8.  Agreed  Case,— Appeal, — The  finding  of  the  court  on  the  submis- 
sion of  a  cause  upon  an  agreed  statement  of  facts  is  properly  pre- 
sented for  review  by  an  exception  to  such  finding,  not  by  motion 
for  a  new  trial.  North  v.  Barringer,  ££4. 

4.  Agreed  Case,^8tatute  Construed, — An  agreement  as  to  the  facts 
used  merely  as  evidence  in  the  trial  of  a  cause,  no  affidavit  accom- 
panying such  agreement  as  required  in  agreed  cases,  the  record 
showing  that  there  were  pleadings  after  the  commencement  of  the 
proceedmgs  in  the  ordinary  way,  does  not  amount  to  an  agreed  case 
as  provided  by  section  562,  Bums'  R  S.  1894  (553,  B.  S.  1881).       lb. 

5.  Agreed  Case. — Intoxicating  Liquors.— Statute  Construed, — Sec- 
tion 562,  Burns'  R.  S.  1894  (558,  R.  S.  1881),  providing  for  the  submis- 
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sion  of  oases  on  an  agreed  statement  of  facts  is  not  applicable  to  an 
application  for  a  license  to  sell  intoxicating  liquors,  on  appeal  from 
the  board  of  commissioners  to  the  circuit  court.  lb. 

6.  Criminal  Law. — Evidence. — Larceny. — ^Wherever  the  intent  with 
which  an  alleged  offense  was  committed  is  equivocal,  and  such 
intent  becomes  an  issue  at  the  trial,  proof  of  other  similar  offenses 
within  certain  reasonable  limits,  is  admissible  as  tending  to  throw 
light  upon  the  intentions  of  the  accused  in  doing  the  act  complained 
of;  but  where  from  the  nature  of  the  offense  under  investigation 
proof  of  its  commission  carries  with  it  the  evident  implication  of  a 
criminal  intent,  evidence  of  the  perpetration  or  attempted  perpetra- 
tion of  other  like  offenses  is  not  admissible  for  such  purpose. 

Shears  v.  State^  5L 

7.  Evidence.  — Harmless  Error.  — It  is  harmless  error  on  cross-examin- 
ation of  a  person  charged  with  larceny,  who  becomes  a  witness  in 
his  own  benalf ,  to  permit  questions  to  be  asked  him  as  to  his  connec- 
tions with  other  crimes  of  a  like  nature  where  he  denies  having  had 
any  connection  therewith.  Ih. 

8.  Cross 'Examination  of  Witness, — Larceny, — A  person  on  trial  for 
larceny  who  becomes  a  witness  in  his  own  behalf  may  be  asked  on 
cross-examination  whether  he  had  not  committed  other  similar 
offenses,  for  the  purpose  of  showing  his  character,  and  credibility 
as  a  witness.  Ih. 

9.  Misconduct  of  Counsel  in  Argument  to  Jury. — Duty  of  Court. — It 
is  not  the  duty  of  the  court  to  require  the  attorney  for  the  State  in 
the  trial  of  a  criminal  cause  to  retract  an  improper  statement  made 
to  the  jury  in  his  argument,  although  it  is  witnin  the  province  of  the 
court  to  withdraw  such  improper  statement  from  the  jury. 

Beed  v.  State,  41. 

PBSSUMFTION— Of  guilt  in  application  to  be  let  to  bail,  see  Bail, 
'   2;  Broumv,  State,  £8. 
Where  it  is  not  alleged  that  an  agreement  referred  to  in  a  pleading 

was  in  writing,  it  will  be  presumed  to  have  been  by  parol,  see 

Pleading,  9;  Lowe  v.  Turpieet  a/„  65S, 

PBINCrPAL  AND  SX7&ETY— 

• 

1.  Mortgage  to  Surety.— Consideration, — The  liability  of  a  surety 
to  pay  the  debt  of  another  is  sufficient  consideration  for  a  note 
and  mortgage  given  such  surety  to  indemnify  him  for  such  liabil- 
ity. Simmons  Hardvxire  Co.  et  al.  v.  Thomas  et  aZ.,  SIS. 

2.  Mortgage  to  Indemnify  Surety. — A  mortgage  given  to  a  surety 
to  indemnify  him  against  loss,  as  such,  is  not  invalid  because  it  also 
secures  a  debt  due  directly  from  the  principal.  lb. 

QUIETING  TTFLB — Necessary  averments  of  complaint,  see  Com- 
plaint, 5 ;    Weaver  et  al.  v.  Apple,  SOJ^ 

When  a  lien  for  taxes  is  not  barred  by  a  decree  quieting  title,  see 
Jttdgment,  5;  Watson  et  al.  v.  Lecklider,  S96. 

To  land  sold  at  sheriff's  sale  under  execution  by  execution  debtor, 
see  Judicial  Sales,  2;  Marley  v.  State,  ex  rel.  ChenouTcth,  145. 

To  real  estate  sold  under  foreclosure  of  drainage  assessment  lien 
where  the  owner  of  the  real  estate  was  not  made  a  party  to  the 
foreclosure  prooeeding,  see  Judioial  Sales,  8;  Beed  v.  Kdlfsbeck, 
U8, 
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Defendant  may  introduoe  under  the  general  denial  any  facts  upon 
the  trial  which  will  tend  to  defeat  plaintiff  in  obtaining  a  dt^cree 

.    quieting  his  title  to  the  land  in  question,  see  Practice,  2;  lb. 

Party  seeking  to  quiet  title  to  real  estate  against  a  person  holding 
a  valid  lien  must  pay  or  tender  payment  of  lien,  see  Tender;  lb. 

BATLBOADS — Explosion  of  looomotive  boiler  caused  by  negligence 
of  company,  see  Special  Verdict,  4;  LouiaviUe,  etc,  iS.  W.  Co. 
V.  Lynch,  166, 

1.  D^ective  Applianoes.'—DuJ^  of  Company. -^KnXiToeA  brakeman 
has  a  right  to  assume  that  the  company  has  furnished  an  engine 
and  cars  the  appliances  of  which  were  in  reasonably  safe  condition, 
and  he  la  not  required  to  make  a  careful  examination  and  inspec- 
tion to  see  whether  or  not  the  company  has  performed  its  duty.    lb. 

8.  Defective  Engine.-^  Inspection,— A.  railroad  company  does  not 
discharge  its  duty  toward  its  employes  by  having  a  competent  in- 
spector inspect  the  engine,  unless  the  inspection  was  a  reasona- 
bly careful  one.       Cleveland,  etc.,  R.  W.  Co.  v.  Ward.  Admr.,  S5€. 

8.  Defective  Coupling  Link, —  Complaint.  —Contributory  Negligence. 
— In  an  action  against  a  railroad  company  for  injuries  to  plaintiff 
caused  by  a  defective  coupling  link  a  complaint  alleging  that  **the 
defect  was  patent  and  open  to  inspection  of  defendant  if  an  exami- 
nation of  the  same  had  oeen  maae,"  does  not  show  contributoir 
negligence  on  the  part  of  the  plaintiff  for  failure  to  observe  tiie 
defect  Louisville,  etc.,  R.  W»  Co.  v.  HowelL  t66. 

4,  Personal  Injuries. --Latent  Defect.— Complaint.— In  an  action 
against  a  railroad  company  by  an  employe  who  was  injured  by 
slipping  on  cinders  while  pushing  a  car,  an  allegation  in  the  com- 
plaint that  the  cinders  placed  on  the  top  of  mud  on  the  track 
were  "loose,  moveable  and  treacherous,"  and  of  this  latent  condi- 
tion plaintiff  had  no  notice,  is  insufficient  to  allege  a  latent  defect. 

Louisville,  etc,  R,  R.  Co.  v.  Kemper,  661. 

fk  Irfjury  at  Crossing. — Contributory  Negligence. — In  an  action 
against  a  railroad  company  for  the  killing  of  plaintiff's  intestate, 
an  allegation  that  the  mtestate  while  passing  over  said  crossing, 
without  carelessness  or  negligence  on  his  part,  and  while  using  due 
care  and  caution,  was  struck  by  a  train,  does  not  negative  contrilm- 
tory  negligence,  as  he  might  have  been  negligent  before  going  upon 
the  crossing.  Chicago,  etc,  R  R.  Co.  v.  Thomas,  Admr.,  So. 

0.  Injury  at  Crossing.— Negligence. — A  railroad  company  is  liable 
in  damages  to  one  who  was  injured  while  attempting  to  cross 
a  railroad  track  at  a  much- used  crossing,  by  reason  of  her  horse 
becoming  frightened  at  steam  escaping  from  a  locomotive  stand- 
ing in  close  proximity  to  such  crossing,  where  the  engineer  in 
charge  of  such  locomotive  assured  plaintiff  that  it  was  safe  to 
cross  the  tracks,  and  where  by  due  care  the  escape  of  such  steam 
could  have  been  prevented. 

Louisville,  etc,  R  R.  Co.  v.  Schmidt,  by  Next  Friend,  6S8. 

7,  Injury  at  Crossing. — Structure  on  Right  of  Way. — Complaint.— 
In  an  action  against  a  railroad  company  for  damages  for  the  kill- 
ing of  plaintifr  s  intestate  at  a  crossing,  a  complaint  which  alleges 
that  defendant  negligently  piled  lumber  on  its  right  of  way  which 
obstructed  the  view  of  travelers  on  the  street,  and  that  the  per- 
sons managing  defendant's  train  at  the  time  plaintiffs  intestate 
was  killed,  failed  and  neglected  to  sound  the  whistle  or  ring  the 
bell  in  approaching  the  crossing,  and  were  negligently  running 
the  train  at  an  unlawful  rate  of  speed,  which  complaint  does  not 
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further  aver  that  the  view  of  decedent  was  obstructed  by  the  lum- 
ber, or  that  the  failure  to  give  the  signals,  or  the  unlawful  speed  of 
the  train  caused  the  injury,  does  not  state  a  cause  of  action. 

Chicoffo,  etc.,  R.  R.  Co.  v.  Thomas^  Admr,^  S6. 

'^'^A'T'  ESTATE — ^Highways  and  streams  as  boundaries,  see  Bound- 
aries; Tovm  of  Woodruff  Place  et  al.  v.  Rasehig,  617. 

License. — ^A  mere  naked  license  to  use  the  land  of  another  is  revocable 
at  the  pleasure  of  the  licensor;  but  when  the  license  has  been  exe- 
cuted and  acted  upon,  and  expense  incurred  in  reliance  upon  such 
license,  it  cannot  be  revoked  without  at  least  placine  the  licensee  in 
statu  quo.  Buck  v.  Foster,  530. 


1.  Appeal  Prom  Interlocutory  Order  Appointing  Receiver.  — Notice.  — 
Statute  Construed. — ^When  an  appeal,  under  section  1245,  Bums'  R. 
S.  1894  (1281,  R.  S.  1881),  is  taken  from  an  interlocutory  order  ap- 
pointing a  receiver,  made  in  vacation,  and  the  appeal  is  taken  m 
vacation  and  in  the  absence  of  the  party  in  whose  favor  the  order 
had  been  made,  notice  of  the  appeal  must  be  given  to  the  adverse 

Sirty  in  the  manner  provided  for  vacation  appeals  by  section  652, 
urns'  R.  S.  1894  (640,  R.  S.  1881).     Cole  et  al.  v.  Franks  et  al. ,  IdSl. 

8.  Judicidl  Sales. — Mines. — A  purchaser  of  a  mine  at  a  judicial 
sale  under  a  decree  ordering  the  property  sold  subject  to  all  equi- 
ties, rights  and  liabilities  for  tbe  expense  and  cost  made  by  the 
receivers,  one  of  whom  was  appointed  to  serve  during  the  year  of 
redemption,  cannot  complain  of  the  allowance  of  disbursements  by 
the  receiver  for  labor  in  operating  the  mine  and  expenses  incurred 
in  repairing  said  mine  and  preserving  same  from  damages  caused 
by  an  explosion  because  sucn  disbursements  were  made  without  an 
express  order  of  the  court,  and  the  order  appointing  him  forbid 
creating  any  indebtedness,  except  such  as  was  authorized  by  court 
upon  proper  notice,  where  the  acts  of  all  the  parties  as  well  as  those 
of  the  court  indicate  that  the  prohibition  in  the  order  was  deemed 
to  extend  only  to  indebtedness  incurred  by  borrowing  money,  and 
the  purchaser  was  aware  of  the  expenditures  as  they  were  being 
made  and  did  not  object  thereto,  and  accepted  outstanding  accounts 
arising  from  sales  of  coal  made  during  the  receivership. 

Heisen  v.  Binz,  Rec.y  et  al.,  1^84* 

8.  AttomeifsFees. — A  purchaser  of  property  at  a  judicial  sale 
under  a  decree  ordering  the  sale  to  be  made  subject  to  the  expense 
and  cost  made  by  receivers,  one  of  whom  was  to  serve  during  the 
year  of  redemption,  and  who  was  directed  by  the  court  to  employ 
a  certain  attorney,  cannot  object  to  the  allowance  for  attorney's 
fees  because  the  receiver  discharged  such  attorney  and  employed 
another,  where  the  court  ratified  such  act  and  the  item  of  legal 
services  was  not  thereby  increased.  lb. 

BEDEMPTION — By  holder  of  lien  secured  by  lien  on  other  real 
estate  of  judgment  debtor,  see  Liens,  2;  Warford  v.  Sullivan,  14. 
From  judicial  sale,  by  junior  lien  holders,  see  Jxtdioial  Sales,  5,  6, 
8;  lb. 

BEHEARINGh— It  is  the  office  of  a  petition  for  rehearing  to  point 
out  wherein  the  court  erred  in  the  result  reached  upon  the  origi- 
nal hearing,  see  Appeal  and  Error,  52 ;  Reed  v.  Kalfsbeck,  148. 
Will  not  be  granted  to  permit  a  party  to  present  a  question  not 
presented  upon  the  original  hearing,  see  Appeal  and  Error,  51; 
In  re  Petition  of  the  PittOmrgh,  etc,  R,  W.  Co.,  697. 


' 
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rCS— As  to  the  residence  of  a  railroad  oompany,  see  Mciek 
PAL  Corporations,  1;  PitMurght  etc,  IL  TV.  Co.  v.  City  <^  br 
dianapolis,  99f, 

BOBBEBY— Fact  that  defendant  owned  property  not  admissible  to 
show  want  of  motive,  see  Evidbnob,  8;  Eeynolds  v.  State^  S. 


1.  Ward9  Spoken  of  a  Transaction  Which  Is  Not  a  Crime.— ^orii 
actionable  in  themselves,  but  spoken  of  a  transaction  which  is  doc 
a  crime,  and  of  which  the  hearers  have  full  knowledge,  are  not  ac- 
tionable. Divens  v.  Meredith,  €:< 

2.  Words  Spoken  of  a  Physician,  When  Actionable,  —  To  render 
words  spoken  of  and  concerning  a  physician  actionable,  they  must 
be  spoken  of  him  in  his  professional  character.  It  is  not  enough 
tiiat  the  language  disparages  him  generally,  or  that  his  geneni 
reputation  is  thereby  ^ected,  or  that  the  words  used  tend  to  injure 
him  in  his  profession.  Ih. 

8.  Words  Not  Slanderous  Per  5e.— Worcb  charging  a  person  with 
writing  and  posting  up  the  following  notice:  **  We  have  heesa.  in- 
formea  that  your  wife  is  sick  and  needs  attention  and  that  yoa 
are  willfully  neglectful  of  her.  We  wish  to  inform  yon  now  and 
for  the  last  time  that  you  must  do  something  for  or  have  some- 
thing done  at  once  or  we  will  do  something  for  you  in  a  way  thai 
wonT  be  very  pleasant.    White  Caps,"  are  not  slandeions  per  se. 

Ih. 

BPBOIAL.FINBnra^It  is  not  necessary  for  the  court  to  state  the 

conclusion  reached  upon  each  incident  or  circumstance  introduced 

in  support  or  denial  of  an  alleged  fact,  see  Trial,  1 ;  Weaver  v. 

Apple,  S04, 

1.  When  Silent  Upon  Any  Issue,  — Remedy.  — ^Where  a  special  finding 
is  silent  upon  any  issue  it  will  be  presumed  that  there  was  no  evi- 
dence supporting  such  issue,  and  tne  remedy,  where  the  evidence 
supports  the  isHue,  is  by  motion  for  a  new  trial,  and  not  by  motion 
for  a  venire  de  novo.  Heiney,  Admr.,  v .  LofUz  et  a/.,  /i7. 

2.  Sufficiency  of— Decedents'  Estates.— In  an  action  by  an  adminis- 
trator to  set  aside  certain  deeds  and  incumbrances  as  fraudulent,  a 
special  finding  which  does  not  find  any  facts  in  reference  to  the  in- 
validity of  such  liens  is  insufficient  to  support  a  judgment  setting 
aside  such  liens  as  fraudulent. 

Oalentine  et  al,  v.  Brvbaker  et  cU.,  45S. 

8FB0IAL  LEQISULTION— The  removal  of  a  county  seat  is  a  sub- 
ject over  which  the  legislature  has  plenary  power  and  control, 
see  County  Seat;  Board,  etc.,  v.  State,  ex  rel.  Broum,  476. 
As  to  removal  of  county  seat,  tee  Constitutional  Law,  9;  Ih, 
When  not  subject  to  review  by  the  courts;  see  Constitutional 

Law,  8;  Ih, 
As  to  tax  levy  in  township  where  county  seat  is  to  be  located  to 
pay  for  the  construction  of  county  buildings,  see  Constitutional 
Law,  11 ;  Ih, 

SPECIAL  VEBDICT^ 

1.  Findings  Must  Be  Considered  TogetJier.^The  several  findings 
of  a  special  verdict  must  be  considered  in  their  entirety. 

LouisviUe,  etc.,  R,  W,  Co,  v.  Lynch,  J6S. 
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2.  Findings  Need  Not  Be  Stated  in  Logical  Order. — It  is  not  neces* 
sary  that  the  several  findings  of  a  special  verdict  be  stated  in  logi- 
cal or  consecutive  order.  io, 

8.  Erroneous  Description  of  Real  Estate, — A  conclusion  of  law  in 
a  special  finding  tnat  plaintiff  is  entitled  to  a  conveyance  of  cer- 
tain real  estate  is  erroneous  if  the  description  of  the  property  does 
not  correspond  with  the  description  in  such  findings 

JLiOwe  V.  Turpie  et  aJ.,  65S, 

4.  Sufficiency  Of  , — Negligence. — Explosion  of  Boiler. — In  an  action 
against  a  railroad  company  to  recover  damages  caused  bv  the 
explosion  of  a  locomotive  boiler,  a  special  veraict  finding  tnat  at 
the  time  of  the  explosion,  and  for  four  weeks  prior  thereto,  there 
had  been  forty-five  broken  bolts  in  the  fire  sheet;  that  the  broken 
bolts  gave  no  support  or  strength  to  the  boiler,  thereby  rendering 
said  boiler  insufficient  to  resist  the  pressure  of  steam  therein,  ana 
that  the  explosion  occurred  in  that  part  of  the  boiler  where  such 
broken  bolts  were  located,  sufficiently  finds  that  the  explosion  was 
the  result  of  the  defects.      lAmisviUe^  etc,  R.  W,  Co,  v.  Lynch,  165, 

8TA&E  DECISIS— Doctrine  of,  applied  to  Act  of  1891,  as  to  fees  and 
salaries,  see  Constitutional  Law,  6;  Legler  v.  Paine  et  dl.,  181. 

STATUTE  OF  FBAX7DS— Parol  agreement  to  convey  real  estate  is 
within,  see  Contracts,  5;  Lowe  v.  Turpie  et  al.,  65£. 

STATUTES — Whether  a  statute  encroaches  upon  the  natural  rights  of  * 
the  citizen  is  a  legislative  and  not  a  judicial  question,  see  Consti- 
tutional Law,  8;  Toumsend  v.  State,  6£4. 

STATUTORY  CONSTBUCTIOK— A  law  will  not  be  declared  un- 
constitutional if  the  case  presented  can  be  decided  otherwise,  see 
Constitutional  Law,  1;  Legler  v.  Paine  et  al.,  181. 

As  to  notice  to  adverse  party  in  vacation  appeal,  see  Rbcbivers,  1; 
Cole  et  al,  v.  Franks  et  al.,  $81. 

As  to  the  necessity  in  a  term  time  appeal  of  making  co-parties  to  a 
judgment,  i>arties,  see  Appeal  and  Error,  18;  Lowe  v.  Turpie  et 
al.,652. 

Extension  of  time  of  appeal  as  to  infant  appellants  does  not  operate 
as  an  extension  to  adult  appellants,  see  Appeal  and  Error,  15, 
16;  Vordermark  v.  WUkerson,  56. 

As  to  new  appeal  after  appeal  has  been  dismissed,  see  Appeal  and 
Error,  18;  lb. 

Failure  to  perfect  appeal  within  one  year  from  rendition  of  judg- 
ment appealed  from,  see  Appeal  and  Error,  36;  Board,  etc.,  v. 
City  of  Terre  Haute,  134. 

As  to  the  competency  of  an  administrator  to  testify  in  favor  of  the 
estate  in  an  action  against  himself  in  his  representative  capacity, 
see  Evidence,  14 ;  Bischof  v.  Mikels,  115. 

As  to  the  act  prohibiting  an  action  to  recover  lands  sold  under  exe- 
cution, after  ten  years,  see  Jxtdicial  Sales,  1 ;  Marley  v.  State,  ex 
rel.  Chenoweth,  145. 

As  to  the  manner  of  redemption  from  judicial  sales  by  lien  holders, 
see  Judicial  Sales,  5,  7;  Warford  v.  Sullivan,  14, 
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As  to  the  annexation  of  real  estate  belonging  to  a  railroad  company, 
to  the  city  of  Indianapolis,  see  Munictipal  Corporations.  1; 
Pitt^mrgk,  etc,  R,  W.  Co,  v.  City  of  Indianapolis,  ^S. 

Of  section  5173,  Bums'  R.  S.  1894,  authorizing  cities  to  provide  by 
ordinance  that  railroad  companies  shall  maintain  lights  at  cross- 
ings, see  Municipal  Corporations,  2;  Cleveland,  etc.,  R,  W.  Co. 
V.  City  of  ConnersviUe,  £77, 

Of  section  4290,  Bums*  R.  S.  1894,  providing  that  abutting  propertj 
shall  be  primarily  liable  for  assessments  for  street  improvements, 
see  Street  Improveicbnts.  2;  Town  of  Woodruff  Place  et  aL  v. 
Raschig,  617, 

As  to  the  enforceipent  of  double  liability  of  stock  holders  of  insolvent 
bank  by  assignee,  see  Banks  and  Banking;  Runner,  Assignee,  v. 
Dwiggins,  £38. 

Receipt  of  money  by  a  banker  during  the  insolvency  of  bank,  see 
Embezzlement,  4,  5,  6;  State  v.  Beach,  7J^. 

As  to  rights  of  grand  jurors  to  testify  in  trial  court  as  to  testimony 
given  before  them,  see  Grand  Jury,  8 ;  Hinshaw  v.  State,  334, 

As  to  the  act  prohibiting  continuous  racing,  see  Horse  Racing; 

State,  ex  rel.  Matthews,  Oov.,  v.  Forsythe  et  al.,  466. 

*  1.  Courts  will  not  pass  upon  the  constitutionality  of  acts  of  the 
General  Assembly  if  the  merits  of  the  case  in  hand  may  be  fairly 
passed  upon  without  so  doing. 

Cleveland,  etc,,  R,  W,  Co.  v.  City  of  ConnersvUle,  577. 

%  An  act  of  the  legislature  will  not  be  held  invalid  by  reason  of 
the  invalidity  of  certain  sections  thereof  which  may  be  eliminated 
from  the  act,  leaving  the  remainder  of  the  law  complete  and 
capable  of  being  executed,  so  as  to  carry  out  the  essential  purpose 
of  the  legislature.      Board,  etc.,  et  al,  v.  State,  ex  rel,  Broum^  476. 

8.  ** Decision," — ** Finding." — The  word  "decision."  used  in  section 
668,  Bums'  R.  S.  1894  (559,  R.  S.  1881),  making  it  a  ground  for  a 
new  trial  that  the  verdict  or  "decision,'  is  not  sustained  by  suffi- 
cient evidence,  or  is  contrary  to  law,  is  equivalent  to  "finding" 
where  the  cause  is  tried  by  the  court.     Weaver  et  al.  v.  Apple,  304. 

4.  Judicial  Sales. — IZ^dempfton.— Theactof  1881  covers  the  entire 
subject-matter  of  redemption  from  judicial  sales,  and  governs  all 
sales  made  subsequent  to  its  enactment,  and  repeals  the  former 
statute.  Warford  v.  SiUlivan,  14- 

5.  Embezzlement  by  Banker. — Loss  of  Deposit. — ^Where  an  insol- 
vent banker  receives  a  deposit,  and  by  reason  of  such  insolvency 
the  depositor  is  deprived  of  his  contract  right  to  have  the  money 
refunded  upon  demand,  the  deposit,  within  the  purview  of  section 
2081,  Bums'  R.  8.  1894,  is  then  lost  to  the  depositor  as  the  court 
in  the  construction  of  a  statute  is  not  restricted  to  the  primary 
meaning  of  a  word  used  where  from  a  consideration  of  the  whole, 
and  every  part  of  the  statute,  it  is  plain  that  the  word  is  used  in 
a  different  sense.  State  v.  Beach,  74, 

STREET  IMPBOVEMENTS— 

1.  Jurisdiction, — Presumption, — ^Where  a  town  board  ordered  a  por- 
tion of  a  street  adjoining  the  town  to  be  improved,  assuming  such 
part  of  the  street  to  be  within  the  corporate  limits  of  the  town,  and 
proceeded  to  make  the  improvement  accordingly,  it  will  be  pre- 
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sumed,  until  the  contrary  is  shown,  that  the  board  had  jurisdic- 
tion to  make  the  improvement,  and  that  such  action  was  lawful. 

Tovm  of  Woodruff  Place  et  al,  v.  Raaehig,  617. 

2.  When  Property  Assessed  for.  Does  Not  Abut  Upon  the  Street  Im- 
proved.— Statute  Construed. — Where  a  lot  separated  from  a  street 
py  an  intervening  strip  of  land  two  feet  in  width  is  assessed  for  the 
improvement  of  such  street,  an  action  will  not  lid  to  quiet  the  title 
to  such  lot  as  against  such  assessment  until  the  assessment  is  paid 
under  section  4^0,  Bums'  R.  S.  1894,  which  provides  that  land  lying 
immediately  upon  and  adjacent  to  the  line  of  the  improvement, 
and  extendmg  back  fifty  feet  shall  be  primarily  liable  for  the  whole 
cost  of  the  improvement,  and  if  this  should  prove  insufficient 
other  parcels  in  their  order,  extending  back  one  nundred  and  fifty 
feet,  shall  be  liable  for  the  cost  thereof.  Ih. 

STREET  BAILBOADS- 

1.  Crossings. — Rides  of  Law  as  to  Steam  BaUroads  Not  Strictly  Ap- 
plicable.— The  rule  requiring  a  traveler  to  stop  as  well  as  Iook  and 
listen  before  crossing  a  railroad  track  does  not  apply  to  foot  passen- 
gers crossing  a  street  railroad  track  at  a  crossing  in  a  city,  unless 
there  is  <some  circumstance  which  would  make  it  ordinarily  pru- 
dent to  do  so,  as  passengers  have  special  rights  at  such  crossing; 
the  rule  requiring  foot  passengers  to  use  their  senses  to  avoid  in- 
jury applies  also  to  the  controller  of  the  street  car  or  other  vehicle 
upon  the  street.     EvansviUe  Street  R.  R.  Co.  v.  Gentry^  Admr.,  4O8. 

2.  Crossings. — Double  Tracks. — Duty  of  Company  to  Passenger. 
— Negligence. — When  a  street  railway  company  operating  a  double- 
track  road  discharges  a  passenger  at  a  street  crossing,  having  reason 
to  know  that  such  passenger,  in  order  to  reach  his  destination, 
must  cross  its  tracks,  it  is  the  duty  of  the  company  to  regard  the 
rights  of  the  passenger  while  on  the  crossing,  and  so  to  control 
the  speed  of  cars  on  its  tracks  and  give  such  warning  of  their  ap- 
proach as  will  re€isonably  protect  the  passenger  from  injury,  and  the 
omission  of  such  duty  amounts  to  actionable  negligence.  lb. 

8.  Crossings. — Double  Tracks. — Contributory  Negligence. — Presump- 
tion.— ^Where  a  passenger  on  a  street  car  after  alighting  there- 
from, and  while  attempting  to  cross  a  double  track,  was  struck  by 
a  car  coming  in  the  opposite  direction,  and  there  was  no  evidence 
as  to  the  acte  of  decedent  from  the  time  he  left  the  car  till  he  was 
struck,  an'd  such  interval  was  long  enough  to  have  permitted  him 
to  cross  the  tracks  in  safety,  it  will  not  be  presumed  that  he  was 
free  from  contributory  negligence,  although  the  approaching  car 
was  being  run  in  a  negligent  and  reckless  manner.  lb. 


Safety  of  for  travel,  how  determined,  see  Highways;  Sale  v.  Au- 
rora, etc..  Turnpike  Co.,  S24. 

L  Obstruction. — Hitching  Post. — A  hitching  post  properly  located 
cannot  be  held  to  be  an  unlawful  obstruction  in  a  street. 

Weinstein  v.  City  of  Terre  Haute,  656. 

2.  Ot>struction. — Hitching  Post. — Negligence. — Permitting  a  hitch- 
ing post  to  remain  on  an  unimproved  street  fifty  feet  in  width, 
within  six  and  one- half  feet  of  the  property  line,  is  not  such  negli- 
gence as  will  render  a  city  liable  to  one  injured  by  driving  against  it. 

lb. 

8.  Obstruction. —  Hitching  Post. —  Contributory  Negligence. — Spec- 
ial Verdict. — The  conclusion  by  the  jury  in  a  special  verdict,  in 
an  action  for  personal  injuries  to  a  person  who  drove  against  a 
hitching  post  in  the  street,  that  he  was  exercising  ordinary  care  in 
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driving  at  the  time  he  received  the  injurp*,  is  insufficient  to  negative 
contributory  negligence  where  thej  find  as  facts  that  the  accent 
occurred  in  the  da3rtinie,  that  plaintiff's  eyesight  was  good,  that 
there  was  a  space  of  twenty  feet  between  the  post  and  the  side  of 
the  street  opposite  ^e  post,  where  he  might  have  driven  in  safety, 
and  that  there  was  nothing  to  prevent  his  seeing  the  post  had  he 
been  looking  where  he  was  driving.  lb. 

8UBB0OATI0N— A  second  mortgagee  may,  by  agreement  with  a 
creditor,  by  making  a  partial  payment  on  the  first  mortgage,  be 
subrogated  to  the  right  of  such  first  mortgagee;  but  subrogati<»i 
in  the  absence  of  such  agreement  is  not  permitted  where  the  debt 
is  not  fully  paid,  see  MoRTQAaES,  10;  Stuekman  Y.Eoose  et  aL, 

A  purchaser  at  sheriff's  sale,  under  a  foreclosure  of  a  drainage  as- 
sessment which  by  reason  of  irregularities  in  the  proceedings  no 
title  passed  to  him,  is  entitled  to  be  subrogated  to  the  lien  of  the 
State  to  the  extent  of  the  amount  paid  at  sheriff's  sale,  see  Judi- 
cial Sales,  4;  iSeed  v.  KcUfsibeek,  148, 

Advancement  of  Money  for  Payment  of  an  Incumbrance, — One  who 
advances  money  for  uie  payment  of  an  incumbrance,  upon  the 
mere  promise  of  repayment,  without  any  interest  of  his  own  to  pro- 
tect, and  without  tne  promise  of  subrogation,  and  without  fraud,  is 
not  entitled  to  subrogation.         Heiney,  Admr,,  v.  Lontz  et  cU.,  417. 

TAXATION— As  to  the  right  to  tax  the  property  of  a  township  for 
the  construction  of  gravel  roads,  see  Graykl  Roads,  2,  8,  4; 
Board,  etc,  v.  Harrdl  et  ai.,  500. 

When  a  tender  of  taxes  due  will  not  avoid  the  statutory  penalty, 
see  Telegraph  Companies;  Western  Union  Telegraph  Co.  v. 
State,  274. 

Legislature  may  create  a  special  taxing  district,  see  CJonstitutional 
Law,  18,  14 :  Ih. 

The  power  of  the  legislature  in  matters  of  taxation  is  unlimited,  ex- 
cept as  restricted  by  the  constitution,  see  Constitutional  Law, 
16;  Ih. 

The  legislature  may  provide  for  a  tax  levy  in  one  township  of  a 
county  to  pay  entire  expenses  of  construction  of  county  build- 
ings, see  Constitutional  Law,  11;  Board,  etc.,  v.  State,  ex  rd. 
Brown,  476. 

When  the  lien  for  taxes  is  not  barred  by  a  decree  quieting  title  to 
real  estate,  see  Judgment,  5;  Wateon  et  al.  v.  Lecklider,  S95, 

1.  Asaeenng  Omitted  Property. — Presumption  of  Regularity. — All 
presumptions  are  to  be  indulged  in  favor  of  the  correctness  of 
the  proceedings  of  the  coimty  auditor  in  assessing  omitted  prop- 
erty, and  the  error,  if  any.  must  be  pointed  out  by  the  complaming 
party. 

Buck  et  al. ,  Trustees,  v.  Miller,  Treasurer  of  Tippecanoe  County,  586. 

2.  Omission  of  Credits  from  Schedule  by  Direction  of  Assessor.— 
The  omission  of  credits  from  the  assessment  schedule,  in  viola- 
tion of  section  6882,  R.  S.,  1881,  will  not  deprive  a  taxpayer  of  the 
benefit  of  the  deduction,  where  the  taxpayer  had  stated  to  the 
assessor  the  true  amounts  of  such  credits,  which  were  omitted  at 
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the  direction  of  the  assessor  who  stated  that  it  was  his  practice 
not  to  list  credits  where  they  were  exceeded  by  the  indebtedness. 

Moore  et  cU.  y.  Hewitty  464. 

8.  Adding  Property  to  Tax  Duplicate. — Statute  Construed. — The 
assessment  officer  is  not  required  to  go  outside  his  own  county  to 
give  notice  to  anyone  of  his  intention  to  assess  omitted  property, 
under  section  8560.  Bums'  R.  S.  1894  (6416,  R.  S.  1881),  requiring 
the  auditor  of  the  county  to  give  notice  of  his  intention  to  assess 
omitted  property  of  any  resident  of  the  county. 
Bvx:k  et  al.,  Trustees,  v.  MiUer,  Treasurer  of  Tippecanoe  County,  586. 

4.  Location  of  Property, — Jurisdiction. — It  is  the  credit,  not  the 
debt,  to  which  value  attaches,  and  which  is  taxable,  and  it  makes 
no  difference,  for  the  purposes  of  taxation,  where  the  debtor  lives 
or  where  the  debt  was  contracted,  provided  only  that  the  note  or 
other  evidence  of  the  amount  due  the  creditor  is  itself  within  the 
jurisdiction  of  the  State.  lb. 

5.  Personal  Property.— Situs  Of. — ^Where  a  business  of  buying  and 
selling  property,  making  loans  and  investments,  and  collecting 
and  reloanmg  the  money  is  conducted,  and  the  notes  and  mort- 
gages so  used  are  retained  in  this  State  they  will  be  subject  to  taxa- 
tion in  this  State,  although  the  owner  thereof  may  have  his  resi- 
dence in  another  state  whether  such  business  be  conducted  by  him 
in  person  or  by  an  agent.  /&. 

6.  Perstmal  Property. — Situs  Of. — Personal  property,  in  general, 
is  assessed  where  its  owner  resides;  but  the  sxtvjs  of  such  property, 
for  the  purpose  of  taxation,  does  not  always  or  necessarily  follow 
the  domicile  of  the  owner.  lb. 

7.  Personal  Property. — Situs  Of. — The  test  as  to  where  the  right  to 
tax  property  exists  is  its  place  of  location  and  use;  the  place  where, 
if  a  security  or  obligation,  it  is  a  credit,  not  where  it  is  a  debit.    lb 

8.  Injunction  Against  Collection. —  Complaint. — Nonresident. — An 
allegation  in  a  complaint  for  an  injunction  to  restrain  the  collection 
of  taxes  that  the  owner  of  the  property  was  a  nonresident  of  the  State 
is  not  equivalent  to  an  allegation  that  his  personal  property  and 
business  were  not  in  the  State.  lb. 

9.  Lien. — Decedents^  Estates. — Taxes  which  have  been  assessed  in 
pursuance  of  statutory  provisions  for  the  assessment  of  omitted 

Sroperty  are  a  lien  on  all  property  in  the  coimty  belonging  to  a 
ecedent's  estate,  whether  in  the  hands  of  executors,  trustees,  heirs 
or  devisees,  and  such  lien  can  be  released  only  by  the  payment  of 
the  taxes.  lb. 

10.  When  Property  in  State  Temporarily. — Where  notes  or  other 
choses  in  action  are  in  the  State  temporarily,  or  in  the  hands  of  an 
attorney  for  collection,  and  the  credits  thereof  are  owned  and  held 
in  another  state  bv  a  nonresident  of  this  State,  the  notes  or  bonds 
so  owned  and  held  cannot  be  taxed  here,  although  secured  by  lien 
on  property  in  this  State.  lb. 

11.  Vested  in  Legislature. — Power  of  Courts  to  Interfere. — The  power 
of  taxation  is  vested  in  the  legislature,  and  it  has  the  right  to  provide 
for  the  rate  to  be  assessed  and  the  locality  or  district  upon  which  the 
taxes  are  to  be  imposed,  and  courts  cannot  interfere  with  such  legis- 
lative acts  upon  the  ground  that  they  impose  oppressive  taxes  upon 
the  taxpayers,  so  long  as  the  legislature  keeps  within  the  limits  of  its 
authority  and  violates  no  express  provision  of  the  constitution. 

Board,  etc.,  et  al.  v.  State,  ex  rel.  Brown,  476. 

13.  When  Injunction  Against  Collection  Will  Not  Lie. — An  injunc- 
tion against  the  collection  of  taxes  wiU  not  lie  if  any  of  the  taxes 
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against  which  the  injunction  is  sought  were  leg&Uy  assessed  and 

no  payment  or  tender  thereof  is  shown  to  have  been  made. 

Buck  et  cU.,  Trustees,  t.  MiUer,  Treasurer  of  Tippecanoe  County ^  586. 


Taxation. — Penalty. — Statute  Construed, — Where  in  an  action  by  the 
Attorney-General  to  collect  delinquent  taxes  and  penalty  against  a 
telegraph  company,  under  act  of  March  6, 1893,  section  8488,  Bums' 
R.  S.  1894  (Acts  1898,  p.  874),  a  tender  of  the  amount  of  taxes  due, 
together  with  ten  per  cent,  penalty  for  delinquency,  and  with  court 
costs  made  after  a  demurrer  to  the  complaint  had  been  overruled 
and  a  demurrer  to  the  answer  sustained,  but  before  the  finding 
of  the  court  or  the  entry  of  judgment,  is  insufficient  as  not  in- 
cluding in  such  tender  tne  fifty  per  cent,  penalty  provided  for  in 
said  act.  Western  Union  TeL  Co.  v.  State,  ^k- 

TENDEB— When  a  tender  of  taxes  due  will  not  avoid  the  statutory 

penalty,  see  Tslbqraph  Companibs;  WeiAem  Union  Tel.  Co.  v. 

State,  ft74. 

Quieting  Title  to  Heal  Estate. — Where  a  party  seeks  to  quiet  his  title 
to  real  estate  against  one  holding  and  asserting  a  valid  lien  he  can- 
not do  so  unless  he  pays  or  tenders  the  payment  of  the  lien. 

Reed  v.  Kalfsbeck,  14S. 

TOWNSHIPS— Special  tax  levied  upon  the  property  of  a  taxing  dis- 
trict for  the  construction  of  gravel  roads  is  not  an  indebtedness 
of  the  township  composing  such  district,  see  Gravel  Roads,  3; 
Board,  etc.,  v.  HarreU  et  al.,  600, 

1,  Pouters  Of. — Townships,  civil  and  school,  are  corporations  with 
such  i>owers  only  as  are  expressly  given  by  statute,  or  are  neces- 
sarily implied.  State,  ex  rd.  Shuler,  Tr.,  v.  Board,  etc.,  £S5. 

2.  Authority  of  Trustee.  —  The  acts  of  a  township  trustee  create 
no  binding  obligation  against  the  civil  or  school  township  unless 
the^  are  authorized  by  law,  and  ^1  who  deal  with  him  must  at 
their  peril  ascertain  the  extent  of  his  authority.  lb. 

8.  Obligations  Payable  Out  of  Particular  Fund.  —  Constitutional 
Law. — Obligations  payable  out  of  a  particular  fund  and  for  which 
the  fund  only,  and  not  the  township,  is  liable,  are  not  within  the  in- 
hibition of  article  18  of  the  constitution. 

Board  of  Comers,  etc,  v,  HarreU  et  al,  500. 

4.  Expenses. — Livery  Hire. — A  township  trustee  has  no  authority  to 
bind  his  township  for  the  hire  of  a  conveyance  used  by  him  in  at- 
tending to  his  official  duties. 

State,  ex  reZ.  Shuler,  Tr.,  v.  Board,  etc.,  ^S5. 

TBIAL— The  formal  declaration  of  the  sentence  is  not  a  part  of  the 

trial,  see  Criminal  Law,  16;  Reed  v.  State,  U. 
Passing  upon  a  motion  for  a  new  trial  is  not  a  part  of  the  trial,  see 

Criminal  Law^  18;  lb. 
Of  criminal  cause  in  room  other  than  court  room,  see  Criminal 

Law,  9;  Tb. 

1.  Special  Finding.— HYi^  facts  in  issue  by  the  pleadings  are  those 
which  are  regarded  as  material  in  the  statement  of  speciaJ  find- 
ings, and  it  is  not  necessary  for  the  court  to  state  the  conclusion 
reached  upon  each  incident  or  circumstance  introduced  in  support 
or  denial  of  an  alleged  fact.  Weaver  et  aL  v.  Apple,  SOJ^ 
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2.  Praetiee. — Separation  of  Witnesses. — Discretion  of  Court, — ^It  is 
within  the  discretion  of  the  trial  court  to  except  from  the  order 
directing  the  separation  of  the  witnesses  any  agent,  director  or 
managing  officer  of  a  corporation  who  is  a  witness  in  the  cause  and 
whose  presence  is  essential  to  advise  counsel  so  as  to  enable  them 
to  properly  conduct  the  cause. 

Xenia  Real  Estate  Co,  et  aX.  t.  Macy,  668. 

8.  Use  of  StenograpTier^s  Copy  of  Evidence  by  Counsel  in  Argu- 
ment to  Jury, — It  is  proper  for  counsel  in  his  argument  to  the  jury 
in  referring  to  the  evidence  to  do  so  from  the  stenographer's  copy. 

Reed  v.  State,  41. 

4.  Misconduct  of  Counsel,  —  Opening  Statement.  —  Discretion  of 
Court. — Whether  counsel  for  the  plaintiff  in  a  cause  may,  in  his 
opening  statement  to  the  jury,  anticipate  a  defense  and  state  what 
will  be  shown  in  rebuttal,  or  that  if  certain  persons  testify,  evidence 
will  be  given  to  impeach  them,  rests  largely  in  the  discretion  of  the 
trial  court  Reynolds  v.  State,  S. 

6.  Practice. — Exception.— An  assignment  as  cause  for  a  new  trial 
that  the  decision  of  the  court  is  contrary  to  law  does  not  perform 
the  office  of  an  exception  to  the  conclusions  of  law  stated  in  a 
special  finding  of  facts.  Weaver  et  al,  v.  Apple,  S04, 

TBUST  DEEDS— When  mortgages  in  legal  effect,  see  Ck)irrRAOTS, 
1;  Lowe  v.  Turpie  et  al.,  65£. 

TBX78TS — ^Wherea  testator  devises  certain  real  estate  to  three  trustees, 
naming  them,  in  trust  for  a  particular  purpose'if  by  such  trustees 
deemed  practicable,  such  devise  vests  a  naked  power  in  the 
trustees  not  coupled  with  an  interest,  and  upon  the  death  of  one  of 
the  trustees  the  trust  becomes  inoperative,  see  WiLUS,  0, 7 ;  Hadley 
et  al.  V.  Hadley,  4^S. 

TUBNPrEES   AND   TOLL   BOADS-— See   Hiqhways;   Gravel 

Roads. 

1.  Erection  of  Tollhouse  Within  Limits  of  Highway,— A  toll  road 
company  has  no  right  to  build  its  tollhouse  within  the  limits  of  the 
pubhc  highway  over  which  the  toll  road  was  constructed  without 
the  consent  of  the  owner  of  the  servient  estate. 

Laughery  Turnpike  Co.  v.  McCreary,  626. 

2b  Erection  of  Tollhouse.  -—Agreement  with  Owner  of  Servient  Estate. 
— The  right  of  a  turnpike  company  to  occupy,  with  a  tollhouse,  land 
within  the  right  of  way  of  the  turnpike,  and  partly  outside  the  same, 
terminated  with  the  death  of  the  owner  of  the  servient  estate,  where 
the  tollhouse  was  built  under  an  agreement  that  it  should  remain 
only  during  the  Ufetime  of  such  owner.  Ih, 

8.  Highways,— Construction. — Width  of  Road, — In  this  State  the 
statute  does  not  require  a  turnpike  company  to  construct  and  main- 
tain its  road  of  a  greater  width  than  eight  and  one-half  feet,  and  the 
road  need  not  be  of  uniform  width  throughout  its  entire  length. 

Sale  V.  Aurora  and  Laughery  Turnpike  Co.,  S2J^ 

VABIANOE — A  conclusion  of  law  predicating  a  right  to  recover 
upon  a  different  theory  than  the  one  set  forth  in  the  pleadings 
is  erroneous,  see  Plbadiko,  8;  Loire  v.  Turpie  et  oL^  662. 

Vol.  148—48 
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VJfiJTJDOB  AHB  PUBOHABKTi— 

Notice  of  License. — A  purchaser  of  real  estate  without  notioe  of  an 
adjoining  landowners  right  to  drain  his  lands  through  a  ditch 
thereon,  even  ^ough  such  right  is  an  irreTocable  license,  takes 
the  real  estate  free  from  such  right,  and  may  convey  it  free  from 
such  right  to  one  who  has  notioe  or  knowledge  thereof. 

Buck  V.  Foster,  SSO. 

VBNDO&'S  LZEH— 

Acceptance  of  Security  as  to  Portion  of  Unpaid  Purehase-moneff, — 
Uaiver  of  Lien. — ^The  acceptance  by  the  vendor  of  a  mortgage  as 
security  for  a  portion  of  the  unpaid  purchase-money  of  land  sold, 
constitutes  a  waiver  of  the  vendor's  Hen  for  the  remainder,  in  the 
absence  of  an  express  agreement  that  the  lien  shall  be  retained. 

Bobbins  v.  Mast^er,  I2i. 


Change  of,  in  Applieation  to  Have  Person  Declared  of  Unsound  Mind. 
— Statute  Construed. — The  provisions  of  the  civil  code  as  to  change 
of  venue  applies  to  the  appointment  of  guardians  for  persons  of 
unsound  mind  as  provided  by  section  2715,  et  <eg. ,  Bums'  R  S.  1894. 
as  amended  by  act  of  1805  (Acts  1895,  p.  205).     Serry  v.  Berry,  17ti. 

VEBDIGT^Cannot  be  impeached  by  members  of  the  jury  which  re- 
turned it,  see  Jury;  Reed  v.  State,  41. 

Separation  of  Jury  Before  Returning  Verdict  Into  Court. — ^No  error 
IS  committed  by  the  court  in  permitting  the  jury  after  agreeing 
upon  a  verdict  and  sealing  same  up  to  separate  before  returning 
the  verdict  into  court.  Beyerline  v.  State,  1S5. 

WILLS — As  to  bequest  of  insurance  policy  over  which  testator  had 
no  control,  see  Appeal  and  Errob,  59;  Hartwig,  Admr.,  v. 
Schiefer,  64, 

1.  Construction.  —  Remainder,  —  Power  of  Disposition.  —  Life  Et- 
tate. — Where  a  testator  gives  to  the  first  taker  an  estate  for  life 
only,  in  certain  and  express  terms,  and  annexes  to  it  the  power  of 
disposition,  the  devisee  for  life  wil\  not  take  an  estate  in  fee.  bat 
only  an  estate  for  life,  notwithstanding  the  power  of  disposition. 

Rusk  et  al.  v.  Zuck,  Admr.,  et  aJL,  SiiS. 

2.  Construction. — Life  Estate. — If  in  the  devise  of  a  life  estate  the 
testator  has  used  modifying  words  in  connection  with  the  words  of 
inheritance,  the  courts  will  observe  the  meaning  and  force  of  such 
modifying  expressions,  in  determining  whether  the  intention  was 
to  give  the  estate  to  the  donee  and  his  issue  from  generation  to  gen- 
eration, or  to  devise  his  property  to  his  children  or  grandchildren 
or  other  definite  persons.  Qranger  v.  Granger,  95. 

8.  Construction.  —  Life  Estate. — Where  a  testator  devises  only  a 
life  estate,  and  the  words  describing  the  devisees  of  the  remainder 
denote  children  or  other  definite  persons,  or  where  modifying  ex- 
pressions are  used  which  show  that  such  was  the  meaning  intended, 
then  the  persons  so  designated  will  take  as  purchasers,  and  the  life 
estate  will  not  be  enlarged  in  the  first  takers.  lb. 

i.  Construction. — Rule  in  SheUef^s  Case. — Testator  devised  to  his 
son  E  certain  real  estate  '*to  have  and  to  hold  the  same  during  tlie 
full  term  of  his  natural  life,  and  after  his  death  I  devise  and  be- 
oueath  the  same  to  the  heirs  of  his  body  by  him  begotten,  if 
tnere  be  any  such  heirs  him  surviving,  and  should  he  have  no  heirs 
of  his  body  by  him  begotten,  him  surviving,  then  I  give  and  devise 
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the  said  real  estate  to  him  hereinbefore  devised  to  the  said  Samuel 
and  Sumner  and  to  my  granddaughter,  Effie  Pharr,  in  equal  pro- 
portions in  fee."  Hdd,  that  the  devise  was  to  E  for  life  with  re- 
mainder to  bis  children  and  not  to  his  heirs;  that  the  rule  in  Shel- 
le/s  Case  had  no  application.  J&. 

5.  Words  of  Limitation, —  Construction. — Life  Estate. — A  testator 
devised  certain  real  estate  to  his  wife,  and  in  the  same  item  of 
his  will  bequeathed  to  her  certain  personal  property  describing  the 
several  items  of  property,  connecting  such  descriptions  by  the  word 
*'al80,"  closing  with  the  words  **this  to  be  hers  during  her  natural 
life,  and  what  is  left  at  her  death  is  to  go  to  my  heirs  at  law." 
Hdd,  That  the  words  of  limitation  apply  to  all  of  the  items  of 
property  therein  contained,  real  and  personal,  and  that  the  wife  took 
only  a  Ufe  estote  ther^.       Bu9k  et  al.  v.  Zuck,  Admr.^  et  a/.,  388, 

6.  Construction. — Tnist  and  Trustees, — The  language  **I  will  that 
Addison  Hadley,  Mordecai  Hadle^  and  Addison  Coffin  take  in 
charge,  as  trustees,  the  same  [certam  real  estate],  if  thought  practi- 
cable, to  the  erection  and  maintenance  of  an  institution  for  the  edu- 
cation of  the  poor,  virtuous,  and  aspiring  children  and  young  per- 
sons," vests  a  naked  power  in  the  three  trustees  not  coupled  with 
an  interest,  and  upon  the  death  of  one  of  the  trustees  before  the 
trust  takes  effect,  the  trust  becomes  wholly  inoperative  and  void  for 
want  of  authority  on  the  part  of  the  surviving  trustees  to  act. 

Hadley  et  al,  v.  Hadley^  4£S, 

7.  Construction. —  Trust, —  Death  of  Trustee, — ^Where  certain  real 
estate  is  devised  to  three  persons  who,  as  trustees,  are  to  take  charge 
of  the  same,  and  if  deemed  practicable  by  such  trustees  the  land  to  be 
devoted  to  a  particular  purpose,  but  if  by  them  not  deemed  practi- 
cable the  lands  to  be  sold  and  the  proceeds  distributed  in  a  specified 
manner,  the  provision  for  the  sale  and  distribution  fails  where  one 
of  the  persons  named  as  trustee  dies  before  the  testator.  lb. 

8.  Construction  of  .^'Testator  Assuming  to  Bequeath  Property  Not 
His  Own. — Election  by  Devisees, — A  testator  devised  his  real  estate 
to  his  children,  made  certain  bequests  to  other  parties,  and,  assum- 
ing tiiat  a  certain  policy  of  insurance  on  his  life,  payable  to  his 
children,  was  his  own  property,  provided  that  the  proceeds  of 
such  ^licy  should  be  paid  to  his  executor  to  carry  out  tne  terms  of 
the  wilL  The  children  of  testator  accepted  under  the  will  and  took 
possession  of  the  real  estate,  but  as  beneficiaries  claimed  the  pro- 
ceeds of  the  insurance  policy.  HeZd,  that  the  children  having 
elected  to  take  the  benefits  provided  for  them  in  the  will  abandoned 
their  right  to  the  policy.  Hartwig^  Admr.,  v.  Schiefer,  64, 

9.  Construction. — Parol  Evidence, — Insurance  Policy. — Where  a  tes- 
tator bequeaths  the  proceeds  of  an  insurance  policy,  describing  it 
only  as  *'my  life  insurance  policy,"  parol  evidence  is  admissible  in 
an  action  to  construe  the  will,  for  the  purpose  of  identifying  the 
policy.  lb. 

WITNESSES — ^Evidence  is  not  admissible  to  contradict  a  witness  as 

to  a  collateral  matter,  see  Evidence,  10;  Reynolds  v.  State,  3, 
Separation  of,  see  Trial,  2;  Xenia  Real  Estate  Co.  etal.  v.  3fac|^, 

668, 
Cross-examination  of,  see  Harmless  Error,  8;  Hinshaw  v.  State, 

334. 
As  to  re-examination  of  expert  witness,  see  Expert  Testimony; 

Louisville,  etc.,  R.W.  Co,  v.  HoujeU,  S66. 
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An  administrator  is  not  incompetent  to  testify  in  favor  of  the  es- 
tate, in  an  action  against  him,  see  Evidenoe,  14 ;  BisehofT.  MVcdt, 
116. 

1,  ChUracter,  ^-CroBS- Examination. — Larceny. — One  "who  testifies  to 
the  good  character  for  honesty  and  integri^  of  a  person  charged 
with  the  crime  of  larceny  may  be  asked  on  cross-examination  if  he 
has  ever  heard  of  accused  being  implicated  in  crimes  of  a  similar 
natur&  Shears  v.  State^  5L 

2.  Impeachment. — When  a  Witness  May  he  Supported  by  his  Dedar- 
ations  Made  Out  of  Court. — A  witness  sought  to  be  impeached,  bj 
showing  that  he  had  made  statements  out  of  oourt  inconsistent 
with  statements  in  court,  may  be  supported  by  proof  of  declarations 
made  out  of  oourt  in  harmony  with  those  noade  in  oomtb 

Hinshaw  ▼.  Siate^  SS4. 
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